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THE  LAW  COURTS  UNDER  THE  JUDICATURE  ACTS. 

RISING  generations  of  lawyers  will  before  long  cease  to  be  fully 
conscious  of  the  alteration  that  has  been  effected  in  the 
legal  scene  during  the  last  twenty  years.  The  old  order  has  changed, 
and  has  been  succeeded  by  the  new.  The  historic  courts  of  the 
Queen's  Bench,  the  Common  Fleas,  and  the  Exchequer,  together 
with  the  composite  appellate  tribunal  of  the  Exchequer  Chamber, 
all  have  disappeared  ;  and  their  place  is  taken  by  a  Supreme  Court 
of  Judicature,  divided  into  the  High  Court  of  Justice  and  the  Court 
of  Appeal.  It  would  be  a  mistake  to  undervalue  the  merits  of  the 
machinery  that  we  have  abandoned,  or  to  suppose  that  the  superior 
machinery  which  has  been  substituted  is  free  from  its  own  special 
elements  of  weakness.  The  former  system  had  defects,  many  of 
which  it  is  to  be  hoped  have  been  remedied  by  the  reforms  of  later 
years — ^but  these  reforms  have  themselves  produced  or  intensified, 
in  their  turn,  evils  which  require  either  to  be  rectified  or  to  be 
watched.  The  object  of  the  following  observations,  which  are  not 
intended  to  be  controversial,  is  to  call  attention  to  points  peculiar 
to  the  development  of  our  new  system  which  seem  to  deserve  serious 
consideration. 

The  business  of  the  Queen's  Bench  and  of  the  Chancery  Division 
of  the  High  Court  is  a  subject  that  is  forced  into  importance  by  the 
list  of  arrears  in  both.  The  amalgamation  of  the  ancient  Queen's 
Bench,  Exchequer  and  Common  Pleas,  into  a  single  Queen's  Bench 
Division,  under  a  single  Lord  Chief  Justice,  was  a  measure  adopted 
in  the  hopes  of  increasing  the  efficiency  and  rapidity  of  the  despatch 
of  legal  business.  During  a  substantial  portion  of  the  year  a  large 
number  of  the  Queen's  Bench  Judges  are  withdrawn  from  London 
by  the  civil  and  criminal  circuits  of  the  country ;  and  the  provincial 
demand  for  their  presence  increases  rather  than  declines.     After  a 
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general  election  still  further  interruption  to  the  ordinary  course  of 
the  High  Court  is  occasioned  by  the  election  petitions;  and  the 
state  of  the  cause  list  in  November  1885  is  such  as  to  require 
either  an  addition  to  the  number  of  Common  Law  Judges^  or  such 
an  alteration  in  the  machinery  as  will  enable  the  present  number 
of  judges  to  get  through  the  business  in  less  time  than  now.  The 
former  remedy  is  obviously  one  to  which  resort  should  only  be  had 
if  all  other  measures  are  destined  to  be  ineffectual.  Before  adopting 
it,  it  will  be  necessary  to  decide  whether  any  internal  measures  of 
arrangement  can  be  devised  by  which  the  administration  of  justice 
can  be  made  more  rapid  without  diminishing  its  efficiency.  With 
the  view  of  concentrating  our  attention  upon  the  right  points  it 
may  be  useful  to  consider  what,  speaking  roughly,  the  business  of 
the  Queen's  Bench  is,  and  how  the  labour  at  present  is  distributed. 

The  Queen's  Bench  Division  discharges  double  functions.  It  is, 
in  the  first  place,  a  tribunal  of  first  instance  where,  with  or  without 
the  assistance  of  juries,  the  great  bulk  of  the  Common  Law  liti- 
gation of  the  Superior  Courts  is  brought  to  a  final  hearing.  In 
the  second  place,  it  exercises  functions  of  an  appellate  kind,  being 
the  Statutory  Court  of  Appeal  from  the  inferior  courts  of  the 
kingdom  generally,  as  well  as  the  court  which  sets  right  miscar- 
riages of  justice  after  civil  trials  before  a  judge  and  jury.  It  is 
also  a  Court  of  Appeal  from  a  judge  at  Chambers  in  interlocutory 
and  other  proceedings.  Finally,  it  has  original  jurisdiction  to  deal 
with  Habeas  Corpus,  prohibition,  quo  warranto,  criminal  informa- 
tion, and  certain  other  matters  that  need  not  be  enumerated.  In 
order  to  discharge  these  duties  it  divides  itself,  when  its  numbers 
are  complete,  and  when  circuits  or  election  petitions  are  not  pend- 
ing, nor  the  Old  Bailey  sitting,  in  the  following  manner: — Six 
judges  devote  themselves  to  the  trial  of  causes  with  or  without 
juries.  One  judge  undertakes  Judges'  Chambers.  The  remainder 
constitute,  when  it  is  possible,  three  courts  in  Banc  to  dispose  of 
the  new  trial  paper,  the  appellate  business  of  the  Crown  paper 
from  Inferior  Courts,  the  special  cases  and  motions,  including  the 
appeals  from  the  judge  at  Chambers. 

The  first  question  which  naturally  presents  itself  is  the  enquiry 
whether  it  would  not  be  possible  that  the  number  of  single  Judge 
Courts  which  at  present  try  Nisi  Prius  causes,  might  not  be  sub- 
stantially increased  from  six  to  eight,  or  even — if  need  be — beyond 
this  latter  number.  The  only  objection  which  has  hitherto  been 
raised  to  this  obvious  change  is  the  absence  of  an  adequate  staff  of 
officers  to  attend  on  more  than  six  Nisi  Prius  Courts  at  once.  K 
this  is  the  real  obstacle,  it  would  scarcely  appear  to  be  one  that 
should  be  allowed  by  a  great^  country  to  stand  in  the  way  of 
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justice ;  and  one  may  hope  that  the  obstacle  is  destined  in  one 
way  or  another  to  disappear.  But  it  is  further  plain  that  the 
additional  judges  required  to  preside  over  an  increased  number  of 
Nisi  Prius  Courts  must  be  drawn  from  the  present  Courts  in  Banc. 
This  in  course  of  time  will  necessarily  involve  the  discussion  of  the 
subject  of  the  present  constitution  of  the  Courts  in  Banc,  with  a 
view  of  considering  whether  any  and  what  judges  can  be  per- 
manently spared  from  Banc  to  discharge  the  duties  of  Nisi  Prius. 

First  and  foremost  comes  a  trenchant  question,  which  sooner  or 
later  will  have  to  be  answered  by  the  experienced  in  such  matters. 
Need  Courts  in  Banc  ever  be  composed  of  a  larger  number  than 
two  judges ;  and  if  so,  what  is  the  description  of  business  that  calls 
for  tiie  presence  of  a  third  judge?  It  cannot  be  too  clearly  realised 
that  every  time  a  court  of  three  sits  in  Banc,  a  judge  is  used  for  Banc 
purposes  who,  if  a  proper  court  and  a  proper  staff  of  ofBcers  were 
furnished  him,  might  be  trying  causes  at  Nisi  Prius  without  juries. 

In  the  second  place  it  wiU  be  naturally  asked  whether  there 
is  any  class  of  work  that  might  be  sent  to  the  Court  of  Appeal 
direct,  so  as  to  relieve  pro  tanto  the  Queen's  Bench  lists.  It  has  from 
time  to  time  been  suggested  that  motions  for  a  new  trial  might  be 
taken  immediately  by  the  Appeal  Court. 

In  theory  the  plan  appears  excellent.  It  would  substitute  a 
single  appeal  for  two  appeals,  and  so  far  diminish  the  expenses 
of  Utigation.  But  the  serious  difficulty  in  the  way  of  such  a 
change  arises  from  the  grave  doubt  whether  the  Court  of  Appeal, 
though  relieved  of  late  from  the  necessity  of  going  circuit,  could 
possibly  despatch  the  additional  amount  of  business  thus  thrown 
upon  its  hands.  As  it  is,  the  Court  of  Appeal  sits  every  day  in  the 
legal  year ;  and  seldom  or  never  rises,  except  on  Saturdays,  before 
four.  Even  with  this  incessant  labour,  the  fatigue  of  which  few 
who  have  not  tried  it  can  appreciate,  it  is  all  that  the  Appeal 
Court  can  do  to  stem  the  current  of  work  that  flows  in  upon  it. 
During  the  last  year  213  motions  for  a  new  trial  were  decided  in 
the  Queen's  Bench  Division,  39  only  found  their  way  upon  appeal 
to  the  Appeal  Court.  It  would  appear  to  follow  that  if  motions  for 
new  trials  had  gone  directly  to  the  Appeal  Court  in  the  first 
instance,  that  tribunal  would  have  200  additional  causes,  many  of 
them  of  a  very  heavy  kind,  added  to  its  list  in  a  single  year.  I 
have  no  hesitation  in  saying  that,  constituted  as  it  is  at  present,  the 
Appeal  Court  is  absolutely  unable  to  cope  with  anything  like  sudi 
an  influx  of  fresh  business.  The  objection  to  severing  the  New 
Trial  motions  into  those  which  involve,  and  those  which  do  not 
involve,  misdirection  on  a  point  of  law, — and  of  relegating  the 
fonner  to  the  Appeal  Court,  while  reserving  the  latter  for  the 
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Divisional  Court  in  Banc,  is  that  it  is  exceedingly  difficult  to 
separate  law  from  fact,  and  that  it  often  would  be  necessary  to 
hear  the  whole  case  out,  before  deciding  whether  the  question 
turned  on  a  point  of  pure  law  or  not.  If  any  change  is  to  be 
made  by  the  Queen's  Bench  in  the  organisation  of  its  affairs,  it 
must  be  sought  I  fear  in  some  other  direction. 

We  turn  next  to  the  Crown  Paper  and  Appeals  from  Inferior 
Courts,  and  find  ourselves  face  to  face  with  the  obvious  enquiry 
whether  (with  certain  exceptions)  the  bulk  of  this  appellate  business 
requires  a  Court  of  two  judges,  or  might  not  be  satisfactorily  dis- 
posed of  by  a  single  judge.  The  matter  is  one  which  appears  to  be 
eminently  worth  discussion.  A  similar  enquiry  presents  itself  as  to 
the  special  paper.  Appeals  from  Chambers,  on  the  other  hand> 
necessitate  a  Court  composed  of  two  judges,  for  a  single  judge  can- 
not properly  sit  alone  in  review  upon  the  decision  of  one  of  his  own 
colleagues.  Reasons  similar  to  those  I  have  mentioned  with  refer- 
ence to  new  trials  render  it  practically  impossible  that  appeals  from 
Chambers  should  pass  immediately  to  the  Court  of  Appeal.  The 
proposal  that  a  judge  should  sit  in  open  Court,  instead  of  at 
Chambers  upon  appeals  from  the  Master — whatever  its  advantages 
or  disadvantages  in  other  respects — would  entail  a  substantial  in- 
crease in  costs  of  litigation,  unless  solicitors'  clerks  who  at  present 
have  audience  in  Chambers  were  accorded  a  similar  privilege  in 
open  Court.  All  that  can  be  perhaps  usefully  asserted  in  this 
paper  is  the  belief  that  any  steps  that  can  be  taken  to  increase  sub- 
stantially the  number  of  Nisi  Prius  Courts,  and  to  man  them  with 
judges  drawn  from  Banc  would  effectually  reduce  and  probably 
destroy  the  arrears  of  the  Queen's  Bench  Division. 

Some  portion  of  the  arrears  in  the  metropolitan  lists  is  naturally 
due  to  the  compulsory  absence  upon  circuit  and  upon  election 
petitions  of  the  Queen's  Bench  judges.  With  regard  to  election  peti- 
tions, a  needless  susceptibility  of  the  legislature  demands  that  two 
judges  should  in  each  case  be  told  off  to  perform  labours  that  could 
with  equal  ease  and  efficiency  be  unquestionably  performed  by  one. 
The  circuit  system  can  only  be  regarded  as  at  present  in  a  state  of 
transition,  and  as  destined  to  undergo  still  further  change.  A  passion 
for  permanent  local  centres  of  justice,  with  judges  of  the  High  Court 
to  preside  over  them,  seems  to  have  taken  hold  of  apart  of  the  legal 
profession  that  is  resident  in  Lancashire  and  perhaps  elsewhere. 
What  may  happen  in  the  remoter  future  cannot  be  predicted.  But 
although  too  much  attention  cannot  be  bestowed  upon  the  necessity 
of  providing  amply  for  the  circuit  wants  of  great  provincial  centres, 
in  respect  not  only  of  the  local  trial  of  Common  Law,  but  of  Equity 
and  Admiralty  witness  causes,  it  is  not  perhaps  presumptuous  to 
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doubt  whether  counties  even  like  Lancashire  do  not  wholly  and 
absolutely  overrate  their  own  wants  and  their  annual  supply  of 
business  proper  to  be  transacted  in  the  superior  courts.  It  would 
be  barely  possible  perhaps  to  occupy  a  permanent  High  Court 
judge  throughout  the  legal  year  in  Lancashire ;  but  it  could  only 
be  done  by  directing  upon  the  superior  courts  a  mass  of  business 
that  could  equally  well  be  litigated  in  the  County  Court — an 
expense  to  the  suitors,  and  a  waste  of  judicial  power  that  means 
waste  of  public  money.  The  truth  is  that  there  is  an  obvious 
reform  in  the  circuit  system,  equally  for  the  advantage  of  the 
suitors  and  of  the  bar,  that  never  yet  has  been  tried  ;  the  abolition, 
namely,  of  civil  circuits  at  towns  of  faded  importance,  and  the  concen- 
tration of  civil  circuit  business  at  a  limited  number  of  important 
provincial  centres.  Whenever  a  government  is  strong  enough  in 
the  House  of  Commons ;  and  whenever  the  state  of  business  in  the 
House  of  Commons  permits  of  a  measure  to  be  passed  that  must 
encounter  much  local  opposition,  such  a  reform  ought  to  be  attempted. 
The  recent  changes  in  the  administration  of  business  upon  circuit 
that  have  provoked  criticism  and  displeasure,  represent  in  no 
proper  sense  of  the  term  the  real  opinion  of  the  judges  under  whose 
auspices  they  have  been  tried.  The  only  problem  on  which  the 
judges  have  been  permitted  to  exercise  their  ingenuity  is  how, 
without  consolidating  the  civil  business  on  circuit,  or  interfering 
with  the  Tested  rights  of  the  smaller  towns,  to  perform  in  the  same 
place  the  same  amount  of  work  with  a  limited  number  of  judges. 
They  have  had  to  make  bricks  without  straw.  A  fewer  number  of 
circuit  centres  for  civil  business,  each  with  a  substantial  list  of  causes, 
would  be  a  benefit  to  the  bar,  and  a  great  economy  of  judicial  time. 
A  change  in  the  Long  Vacation  is  sometimes  spoken. of  as  if 
it  would  diminish  our  arrears.  While  on  the  one  hand  the  proposi- 
tion that  the  Courts  of  Justice,  unlike  the  temple  of  Janus,  ought 
never  to  be  closed,  is  in  theory  attractive ;  there  is  no  subject  about 
which  there  is  more  illusion  prevalent.  The  judges  of  the  land  are 
not  made  of  cast-iron;  the  judicial  business  of  the  country  is  per- 
formed by  men  who  are  no  longer  young ;  and  having  regard  to  the 
fact  that  it  requires  freshness  and  mental  strength  adequately  to 
do  justice  to  a  difficult  or  complicated  cause,  the  present  writer  is 
not  prepared  lightly  to  admit  that  lessening  the  present  periods  of 
vacation  would  operate  beneficially  to  the  suitors.  But  even  if  this 
is  a  partial  view  of  the  situation,  and  if  it  be  true  that  the  judges 
can  work  still  harder  than  at  present,  the  Long  Vacation  question 
is  really  outside  this  point.  A  fixed  number  of  judges  working 
at  their  utmost  strength  and  speed  can  only  perform  a  constant 
amount  of  work  in  the  legal  year.     They  must  have  some  repose. 
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Whether  this  repose  is  t&ken  by  them  all  at  once  or  in  relays  is 
a  matter  to  which  they  are  probably  indifferent ;  but  opening  the 
Courts  in  vacation,  unless  the  number  of  judges  is  to  be  increased, 
will  not  increase  the  amount  of  judicial  business  that  can  be  done 
in  the  twelve  months.  If  more  courts  sit  in  September,  fewer 
courts  will  have  to  sit  in  May  or  February.  Whether  the  public, 
the  suitors,  the  bar,  and  the  jurymen,  special  and  common,  who  will 
have  to  give  their  attendance  in  the  autumn,  will  benefit  by  the 
change,  is  a  matter  for  the  public  to  decide,  and  if  the  experiment 
is  to  be  tried  the  judges  will  gladly  do  their  best  to  accommodate 
themselves  to  the  new  arrangement.  But  unless  it  is  an  essential 
part  of  the  reform  that  more  judicial  labour  should  be  extracted 
from  the  same  number  of  judges  by  shortening  their  holidays, — no 
effect  can  be  produced  on  the  arrears  of  a  single  court  by  abolishing 
the  Long  Vacation.  The  business  powers  of  a  court  being  constant, 
the  distribution  of  its  sittings  differently  will  not  enable  it  to  try  a 
single  cause  that  it  does  not  try  at  present.  My  own  opinion  is 
that  not  only  are  the  business  powers  of  the  courts  constant,  but 
that  the  stream  of  litigation  does  not  increase.  I  believe,  so  far  at 
least  as  the  Common  Law  Courts  are  concerned,  that  arrears  are 
the  result  not  of  over  pressure  of  business,  but  of  the  transition  from 
the  old  system  to  the  new,  which  has  as  yet  resulted  in  a  less 
complete  adjustment  of  the  legal  machinery  than  that  which  may 
be  reasonably  hoped  for  in  the  course  of  time. 

The  arrears  in  the  Chancery  Division  appear  to  be  even  of  a 
more  serious  description,  and  it  is  probable  that  the  creation  of 
a  new  judge  will  form  a  necessary  part  of  any  remedial  scheme 
that  can  be  devised.  But  the  mere  appointment  of  another  Chan- 
cery Judge  would  be  an  imperfect  measure,  unless  accompanied  by 
a  vigorous  attempt  to  revise  the  organisation  of  business  in  the 
existing  Chancery  Court;  and  the  profession  has  reason  to  con- 
gratulate itself  that  the  subject  is  one  that  has  been  reported  upon 
by  a  special  committee  of  judges  and  others  recently  appointed  by 
the  late  Lord  Chancellor.  The  Judicature  Acts,  that  effected  so 
large  and,  in  many  respects,  so  salutary  a  change  of  common  law, 
left  the  administration  of  Chancery  business  still  substantially 
in  need  of  amendment:  probably  because  the  Lord  Chancellors 
of  the  day  were  equity  and  not  common  lawyers.  The  amalga- 
mation of  the  Common  Law  Courts  into  a  single  Queen's 
Bench  Division  has  been  carried  out  so  thoroughly  as  to  leave 
no  branch  of  the  Queen's  Bench  Judges  with  any  special  func- 
tions of  their  own — putting  aside  the  single  exception  of  the  Judge 
in  Bankruptcy.  Each  Common  Law  Judge  in  rotation  takes  his 
place  at  every  part  of  the  machine.    The  Chancery  Division,  on 
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the  other  hand,  though  nominally  one  and  indivisible,  still  remains 
divided  in  reality  into  separate  and  independent  courts,  each  with 
its  single  judge,  and  its  own  staff  of  officials.  A  superficial  appear- 
ance of  unity  is  preserved  by  the  institution  of  the  Ballot,  which 
apportions  each  cause  at  an  initial  stage  among  the  different  courts; 
and  the  illusion  is  maintained  by  the  occasional  transfer  by  special 
order  from  the  lists  of  one  judge  to  those  of  another,  if  a  block  of 
business  before  any  one  tribunal  renders  such  transfer  necessary. 
I  am  aware  that  the  nature  of  the  litigation  in  the  Chancery  Divi* 
sion  differs  much  from  that  of  the  litigation  at  Common  Law,  and 
that  many  of  those  to  whose  experience  and  wisdom  we  all  should 
bow,  consider  that  the  carrying  out  at  all  events  of  decrees  or 
orders,  or  of  causes  involving  the  continuous  management  of  pro- 
perty, is  best  entrusted  to  one  and  the  same  judge ;  while  the  appor- 
tionment, by  custom  and  agreement,  of  leading  counsel  to  particular 
courts  is  a  convenience  and  advantage  to  the  suitor.  Whether 
this  idea  partakes  in  any  degree  of  the  character  of  a  Baconian  idol 
of  the  forum,  it  would  be  beyond  the  limits  of  this  paper  to  discuss. 
Assuming  that  within  certain  defined  limits  the  continuance  of  a 
cause  before  the  same  judge  is  justified  by  experience,  it  remains  a 
matter  of  pressing  importance  to  consider  whether,  subject  to  such 
restrictions  as  are  requisite  to  ensure  this  special  end,  delay  and 
expense  would  not  be  materially  saved  by  an  amalgamation  to  a 
considerable  extent  of  the  Courts  of  the  Chancery  Division.  The 
possible  evils  that  demand  attention  would  seem  to  be  as  follows : 
Each  Chancery  judge-^^xcept  Mr.  Justice  North,  who  works  in 
aid  of  all — has  to  discharge  the  entire  functions  of  a  separate 
Chancery  Division.  He  has  to  hear  witness  actions,  non-witness 
actions,  motions,  adjourned  summonses  and  petitions ;  and  to  man- 
age his  own  Chambers.  He  has  constantly  to  lay  aside  one  class 
of  business  in  the  middle,  to  attend  to  the  immediate  and  pressing 
exigencies  of  another.  The  most  serious  illustrations  of  the  defects 
of  this  plan  occur  with  reference  to  the  trial  of  witness  actions* 
These  trials,  without  any  fault  whatsoever  of  the  presiding  Judge, 
are  subject  not  only  to  delay,  but  to  inevitable  and  incessant 
interruption.  It  is  not  possible  under  the  present  system  to 
ensure  in  every  Chancery  Court  alike  that  a  witness  action 
shall  be  heard  de  die  in  diem  till  it  is  finished.  The  hardship 
on  the  suitors,  who  often  come  with  their  witnesses  from  different 
parts  of  England,  can  scarcely  be  overrated,  and  is  of  itself 
sufficient  to  make  some  reform  a  crying  necessity.  Causes  which 
are  earliest  entered  in  the  Chancery  Division  have  no  security 
that  they  will  be  earliest  tried;  and  when  the  trial  once  comes 
on  there  is  no  certainty  that   it   will  not  again  and  again  be 
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liable  to  be  interrupted.  The  subdivision  into  separate  Courts 
produces,  moreover,  a  diversity  in  the  Chamber  practice.  In 
one  set  of  Chambers  a  chief  clerk  decides  what,  in  another,  is 
decided  by  the  judge;  counsel  are  heard  in  one,  in  another  only  the 
solicitor  or  his  clerk.  Lastly,  the  interruption  and  adjournments 
of  long  appointments  before  the  chief  clerks  produce  in  Chambers 
the  same  kind  of  delay  and  of  embarrassment  that  occurs  in  Court 
among  the  witness  causes.  The  Lord  Chancellor  s  Committee  has 
brought  to  bear  on  the  question  of  the  evils  of  which  I  have  spoken, 
and  of  their  possible  rectification  an  amount  of  special  knowledge  to 
which  I  cannot  pretend.  But  it  scarcely  requires  an  extended 
familiarity  with  tiie  details  to  justify  the  assertion  that  some  re- 
organisation and  some  considerable  fusion  of  the  separate  Equity 
Courts  and  Chambers  is  needed,  if  delays  are  to  be  avoided,  expense 
saved,  and  arrears  reduced  into  reasonable  limits. 

The  Judicature  Acts,  in  perfecting  the  machinery  of  litigation, 
placed  within  the  reach  of  every  litigant  a  very  complete  weapon, 
but  one  far  too  elaborate  and  precise  for  the  necessities  of  every 
case.  The  first  result  was  to  increase  by  something  like  20  per  cent, 
the  ordinary  expenses  of  a  common  law  action.  Discovery  of  docu- 
ments and  interrogatories,  the  theoretical  value  of  which  is  evident, 
and  which  occasionally  in  practice  are  essential  to  the  attainment  of 
truth,  in  very  many  instances  only  added  to  the  costs  of  the  action 
without  any  commensurate  benefit  to  the  suitor.  What  was  be- 
lieved ten  years  ago  by  the  authors  of  the  Judicature  Rules  to  be  a 
simplification  of  pleading  and  an  abolition  of  pleading  technicalities 
turned  out  to  be  the  introduction  of  a  mode  of  pleading  so  confused 
and  inartistic  as  to  be  in  many  instances  only  a  source  of  embarrass- 
ment and  expense.  A  third  result  of  the  new  system  has  been  an 
enormous  increase  of  appeals,  and  the  Appeal  Court  during  the  last 
three  years  has  been  staggering  under  a  mass  of  arrears,  more 
especially  in  the  Chancery  Division.  The  changes  in  the  Queen's 
Bench  that  have  been  effected  by  the  amalgamation  of  the  courts 
have  led  by  an  inexorable  logic  to  the  multiplication  of  Appeals  ; 
nor  is  it  to  be  forgotten  that  appeals  inevitably  tend  to  increase 
with  every  development  of  what  is  called  the  single  Judge  system. 
The  three  great  Courts  of  Banc  that  used  in  former  time  to  sit  at 
Westminster,  each  under  the  presidency  of  its  Chief  Justice  or  its 
Chief  Baron,  were  usually  courts  of  four.  The  collective  weight 
and  experience  of  a  tribunal  of  the  kind  were  so  considerable  that 
their  judgments  as  a  rule  were  satisfactory,  and  the  public  and  the 
profession  acquiesced  with  equanimity  in  the  state  of  the  law 
which  prohibited  appeals  in  all  but  a  specified  class  of  cases.  How- 
ever special  the  subject-matter  of  the  litigation,  there  was  sure  in 
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old  days  to  be  some  one  member  of  the  court  within  the  lunge  of 
whose  knowledge  it  fell :  and  the  judgments  of  these  splendid 
Courts  of  Banc  made  the  English  Law  respected  in  every  English- 
speaking  country.  Instead  of  Banc  Courts  of  four,  the  membei*s  of 
which  were  trained  to  work  with  one  another,  our  Divisional 
Courts  in  the  Queen's  Bench  are  now  composed  of  three  or  two 
judges,  who  select  in  rotation  the  court  in  which  they  are  to  sit. 
The  Crown  Paper  upon  this  plan  may  be  dealt  with  by  two  judges 
whose  experience  at  the  bar  and  on  the  bench  may  have  lain  in 
subjects  other  than  Crown  Practice.  Appeals  from  Chambers  may 
be  heard  before  two  judges  whose  familiarity  with  Chamber  work 
has  been  slight,  though  their  legal  acquirements  in  every  other 
field  of  the  law  is  above  all  praise.  A  system  of  rotation  of  the 
sort  according  to  the  simplest  doctrine  of  arithmetical  chances  fails 
to  ensure  the  presence  of  specialists  in  any  particular  court.  A 
judge  who  is  a  master  of  Patent  Law  may  pass  half-a-dozen  years 
upon  the  Bench  without  ever  trying  a  patent  cause  ;  a  great  com- 
mercial lawyer  may  find  himself  wholly  withdrawn  from  the 
subjects  in  which  he  is  most  interested  and  in  which  he  has  won 
his  professional  reputation.  Thus  it  follows  that  while  the  judges 
of  the  present  day  are  fully  equal  to  their  predecessors  in  talent  and 
in  erudition,  the  perhaps  unavoidable  method  of  division  of  labour 
among  them  may  be  such  as  to  weaken  the  prestige  of  the  Divi- 
sional Courts  of  Banc.  The  natural  consequence  is  that  appeals 
become  more  frequent ;  and  as  the  liberty  of  appeal  is  now  extended 
to  every  case,  including  interlocutory  orders,  the  Appeal  Court  tends 
more  and  more  to  become  the  court  to  which  litigants  direct  their 
steps,  passing  through  the  Courts  in  Banc  below  as  a  preliminary 
ordeal.  The  very  existence  of  a  Court  of  Appeal  accessible  to  all,  and 
the  facilities  of  reaching  it,  tend  to  re-act  perhaps  on  the  care  with 
which  arguments  are  conducted  in  the  court  below,  and,  if  our 
judges  were  not  what  happily  they  are,  might  easily  affect  the 
care  and  caution  with  which  they  decided  causes  in  the  first 
instance.  That  the  multiplication  of  appeals,  however  unavoidable, 
is  attended  with  many  disadvantages  nobody  can  deny ;  yet  such 
multiplication  naturally  results  from  the  very  reforms  we  have 
adopted.  Its  effect  is  twofold.  In  the  first  place  it  necessarily 
increases,  in  a  large  percentage  of  ordinary  actions,  both  the  expense 
and  the  delay.  In  the  second  place  it  tends  to  make  the  Coui-t  of 
Appeal  the  pivot  of  the  new  system,  just  as  the  Courts  of  Banc 
were  the  pivot  of  the  old,  and  renders  the  constitution  and  function 
of  the  Court  of  Appeal  a  matter  of  serious  moment  which  can 
hardly  have  too  much  attention  devoted  to  it  by  those  who  are 
interested  in  the  perfection  of  our  English  administration  of  the  law. 
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Two  opposite  views  appear  to  be  entertained  as  to  the  manner  in 
which  this  all-important  subject  of  the  increase  of  appeals  shoald  be 
dealt  with.  According  to  the  opinion  of  some  a  salutary  check 
should  be  imposed  upon  the  liberty  to  appeal  by  prohibiting  appeals 
in  cases  where  the  pecuniary  amount  at  stake  falls  below  a  certain 
minimum,  unless  special  leave  to  appeal  be  given.  This  solution 
is  not  without  its  drawbacks.  The  importance  to  the  parties  of  an 
appeal  is  often  wholly  incommensurate  with  the  pecuniary  sum 
that  is  in  controversy,  while  the  gravity  of  the  legal  question  in- 
volved bears  no  relation  to  such  sum  at  all.  The  opinion  of  the 
profession  does  not  seem  to  favour  the  plan  of  making  the  right  of 
appeal  dependent  on  the  leave  of  the  judges  whose  decision  it  is 
desired  to  impugn.  Such  a  rule  of  practice  always  leaves  the 
suitor  dissatisfied.  On  the  other  hand,  to  impose  on  the  Court  of 
Appeal  the  duty  of  determining  whether  leave  to  appeal  should  be 
granted  is  really  to  require  them  half  to  hear  a  case  in  order  to 
decide  whether  they  should  wholly  hear  it.  Moreover,  it  is  exceed- 
ingly difficult  for  an  appellate  tribunal  to  refuse  leave  to  appeal, 
if  the  point  of  law  involved  is  open  on  the  first  blush  of  it  to  any 
doubt  at  all. 

The  alternative  scheme  which  many  lawyers  prefer  is  to  en- 
deavour, while  frankly  acknowledging  that  the  new  system  does 
and  must  encourage  appeals,  to  destroy  as  far  as  can  be  all  double 
appeals,  or  in  other  words  to  transfer  bodily  to  the  Court  of  Appeal 
some  substantial  portion  of  the  work  done  at  present  in  the  Courts 
in  Banc  We  have  already  pointed  out  the  impossibility  at  this 
particular  moment  of  directing  immediately  to  the  Appeal  Court 
any  large  additional  business,  and  will  not  again  recur  to  it.  To 
create  a  third  division  of  the  Appeal  Court  by  adding  three  more 
Lords  Justices  to  the  present  number  would  be  an  experiment  to 
be  adopted  only  in  the  last  resort.  The  plan  of  prohibiting  inter- 
locutory appeals,  and  allowing  final  appeals  only  to  penetrate  to 
the  Appeal  Court,  which  some  have  suggested,  does  not  recognize 
sufficiently  the  fact  that  the  Interlocutory  Paper  in  Chancery  includes 
matters  of  the  utmost  moment,  and  that  even  in  the  Queen's  Bench 
the  new  trial  paper  falls  into  the  Interlocutory  list.  Upon  the 
other  hand,  to  withdraw  from  the  Appeal  Court  appeals  on  matters 
of  practice  only,  would  be  to  withdraw  from  it  a  very  slight 
amount  of  business,  for  the  appeals  on  points  of  pure  practice  are 
becoming  every  day  fewer  and  fewer.  The  conclusion  towards  which 
the  preceding  observations  tend,  is  that  the  Appeal  business  will 
probably  for  the  present  have  to  be  left  much  in  its  present  con- 
dition, and  that  we  must  trust  to  time  to  show  whether  the  relief 
of  the  Lords  Justices  from  circuit  will  not  before  long  bring  the 
L  Vppeal  arrears  within  control. 
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The  constitution  of  the  Court  of  Appeal  itself  is  a  matter  destined 
probably  before  a  very  remote  future  to  present  grave  matter  for 
consideration.  Divisional  Appeal  Courts  of  three,  placed  at  the 
head  of  the  Common  Law  and  of  the  Chancery  business  of  the 
country,  depend  for  their  success  upon  their  personnel.  The  expense 
of  appeals  to  the  House  of  Lords  is  so  large  and  the  delay  involved 
BO  substantial,  that  practically  the  Court  of  Appeal  may  be  said  to 
decide  the  law  in  all  but  an  unimportant  percentage  of  the  matters 
submitted  to  its  judgment.  Li  the  earlier  days  of  the  institution 
its  temporary  success  was  assured  by  the  exceptional  genius  and 
learning  of  the  men  who  in  the  first  few  years  took  their  seats  on  its 
benches.  Lord  Justice  James,  Lord  Justice  Mellish,  Lord  Bramwell, 
and  the  late  Master  of  the  Rolls  are  figures  that  must  necessarily  be 
missed  from  any  judicial  body  to  which  they  once  belonged,  and 
the  Exchequer  Chamber — itself  a  court  of  illustrious  traditions — if 
replaced  by  a  court  of  three,  was  replaced  by  a  tribunal  composed 
partially,  at  least,  of  giants.  The  changes  which  must  be  antici- 
pated in  the  natural  order  of  events  in  a  body  that  is,  what  I  have 
called  it,  a  pivot  of  the  new  order  of  things,  may  sooner  or  later 
i^eaken  its  hold  on  the  confidence  of  the  profession.  Originally  the 
Court  of  Appeal  was  intended  perhaps  to  sit  in  one  single  division 
— the  exigencies  of  business  have  substituted  two  divisions  of  three 
in  place  of  the  larger  number  first  designed.  And  it  is  not  beyond 
the  range  of  possibility  that  it  may  be  found  expedient  to  increase 
the  strength  of  the  court,  not  in  order  to  create  a  third  division 
in  addition  to  the  two  at  present  in  existence,  but  rather  to 
bring  to  bear  upon  the  appellate  business  of  the  country  as  great  a 
weight  of  wisdom  and  experience  as  can  be  collected.  Whether 
in  the  long  run  inseparable  political  objections  will  be  found 
to  prevail  against  the  simple  and  effectual  plan  of  constituting 
one  great  and  final  Court  of  Appeal  for  English  business — ^the  Law 
Lords  for  that  purpose  serving  amongst  the  Lords  Justices  in  the 
Supreme  Court — while  Scotch  and  Irish  appeals  might  still  continue 
to  be  dealt  with  by  the  House  of  Lords^s  a  subject  too  large  and 
perhaps  too  controversial  to  be  here  discussed  within  the  narrow 
limits  of  this  paper.  But  amongst  all  the  questions  of  moment  raised 
by  the  Judicature  Acts,  there  is  none  that  deserves  more  attention 
than  the  composition  of  the  Court  of  AppeaL  The  brilliant  success 
of  the  experiment  at  the  outset  ought  not  to  lead  us  to  forget  to 
what  exceptional  causes  that  success  was  due,  or  in  a  system  that 
gravitates  towards  appeals,  to  underrate  the  importance  of  the 
question  how  the  composition  of  the  court  that  has  to  deal  with 
the  appeals  can  be  permanently  arranged  on  the  best  and  most 
lasting  foundation.  Charles  Bowen. 
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ON  THE  TRANSFER  OF  LAND. 

THE  transfer  of  land  would  be  simple  and  inexpensive,  if  one  could 
at  any  moment  determine  who  was  the  owner  of  it,  by  which 
I  mean,  who  was  the  person  or  persons  who  could  sell,  mortgage, 
or  let  it.  The  question  who  will  become  entitled  to  it  on  the 
happening  of  some  future  event,  as  on  the  death  of  the  tenant 
for  life,  though  interesting  to  the  parties  concerned,  is  generally 
speaking  of  no  interest  to  a  purchaser.  I  purpose  in  this  paper  to 
sketch  out  a  plan  for  enabling  an  intending  purchaser,  mortgagee, 
or  lessee  to  ascertain,  by  mere  inspection  of  the  books  kept  at  an 
office,  who  is  the  owner  of  the  land.  The  propriety  of  making 
changes  in  the  law  itself,  as  distinguished  from  changes  in  pro- 
cedure, does  not  fall  within  the  task  that  I  have  proposed  to 
myself. 

It  is,  I  believe,  impossible  to  invent  any  improvement  in  a 
technical  process,  unless  one  understands  the  process  that  one 
wishes  to  improve.  The  process  of  transferring  the  ownership  of 
land  affords  no  exception  to  this  proposition:  and  therefore, 
although  many  of  my  readers  are  conversant  with  the  existing 
method  of  transferring  land,  I  shall  give  a  short  account  of  it 
before  I  make  any  suggestions  for  its  improvement.  It  will  be, 
however,  convenient  before  doing  so  to  point  out  some  differences 
between  land  and  otiier  property,  which  necessarily  give  rise  to 
differences  in  the  manner  of  transfer. 

The  purchaser  of  land  wishes  to  obtain  a  specific  part  of  the 
earth's  surface,  while  the  purchaser  of  a  railway  debenture  does 
not  care  what  particular  debenture  he  receives :  all  that  he  cares 
for  is  to  acquire  a  debenture  of  the  amount  and  of  the  series  that 
he  has  bargained  for :  in  other  words  the  purchaser  of  land  wishes 
to  acquire  a  particular  thing,  while  the  purchaser  of  a  debenture 
wishes  to  acquire  a  member  (he  does  not  care  which)  of  a  particular 
class  of  thii^. 

There  can  be  no  doubt  as  to  the  boundaries  of  a  specific  chattel. 
A  picture  or  a  horse  can  be  distinguished  from  all  other  things ; 
they  do  not  melt  insensibly  into  other  pictures  or  horses,  while 
on  the  other  hand,  with  some  few  exceptions,  land  has  no  natural 
and  definite  boundaries ;  one  may  walk  from  an  estate  belonging 
to  one  man  on  to  the  estate  belonging  to  another  man  without 
becoming  awai-e  of  the  fact  from  any  physical  difference  in  the 
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land.  It  follows  that  the  purchaser  of  land  must  ascertain,  by 
evidence,  that  the  boundaries  of  the  land  conveyed  to  him  are 
the  same  as  those  of  the  land  that  he  intends  to  purchase :  and 
even  if  he  be  satisfied  that  this  is  the  case,  he  cannot  be  certain 
that  the  existing  boundaries  are  the  same  as  they  were  even  a 
few  years  ago,  owing  to  the  changes  that  are  constantly  taking 
place  by  the  moving  and  straightening  of  boundary  fences. 

It  should  be  perhaps  observed  that  this  difficulty  exists  even 
if  the  description  is  aided  by  a  map.  I  know  of  a  case  where  the 
owner  of  two  adjacent  properties  let  them  to  different  tenants. 
The  boundaries  of  the  properties  as  let  were  correctly  delineated 
on  the  25-inch  ordnance  map.  Afterwards  the  owner  sold  one 
property  with  one  yard  in  width  of  the  other  property  along 
the  common  boundary,  and  by  arrangement  with  the  tenant  of  the 
unsold  property  the  fence  was  moved  to  the  new  boundary.  To 
the  eye  the  map  remained  correct,  and  nothing  but  the  most 
careful  measurement  would  shew  that  it  no  longer  represents  the 
true  boundaries  of  the  properties. 

Again,  when  a  specific  chattel  has  once  acquired  a  name,  that 
name  always  denotes  the  same  chattel,  notwithstanding  the  changes 
that  lapse  of  time  may  produce  in  it.  The  San  Sisto  means  the 
same  picture  that  it  meant  many  years  ago,  notwithstanding  that 
it  may  have  been  injured  by  decay  or  by  the  work  of  the  restorer. 
The  horse  Qladiateur  is  the  same  horse  as  won  the  Derby  many 
years  ago,  though  he  is  now  in  extreme  old  age.  But  the  same 
name  does  not  iJways  denote  the  same  land :  the  owner  of  Brosley 
Farm  may  sell  a  field  off,  or  throw  an  adjacent  field  into  it,  and  in 
aU  probability  the  farm  as  altered  will  still  be  called  Brosley  Farm, 
BO  that  we  cannot  be  certain  that  by  Brosley  Farm  is  meant  the 
same  land  as  was  meant  by  it  even  a  few  years  ago. 

These  considerations  shew  that  when  we  investigate  the  title 
to  land,  we  have  to  require  evidence  of  the  identity  of  the  land 
in  question  with  that  to  which  title  is  shewn.  We  must  not  assume 
that  because  the  name  remains  the  same  the  land  remains  the 
same. 

Generally  speaking,  the  person  in  possession  of  a  personal 
chattel  is  the  owner  of  it,  and  can  therefore  sell  it  and  give 
receipts  for  the  purchase  money ;  but  this  is  not  universally  the 
case,  and  unless  a  purchaser  buys  in  market  overt,  he  may  be 
called  upon,  after  he  has  paid  his  purchase  money  and  taken 
possession  of  the  chattel,  to  give  it  up  to  the  true  owner. 

No  person  can  be  in  physical  possession  of  property  that  has 
merely  a  notional  existence,  such  as  consols,  shares  in  a  com- 
pany, or  a  chose  in  action.    By  a  common  figure  of  speech   we 
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speak  of  the  person  in  whose  name  the  consols  or  shares  stand 
as  being  in  possession,  and  sometimes  we  speak  of  the  person  who 
possesses  the  instrument  by  which  a  chose  in  action  was  created 
as  being  in  possession  of  the  chose  in  action  itself.  In  the  ca.8e 
of  property  of  either  of  these  natures,  we  are  obliged  to  seek 
evidence  as  to  ownership  other  than  that  of  possession.  By  Statute 
the  entry  in  the  books  of  the  Bank  of  England,  or  the  register 
of  shareholders  is  the  only  evidence  admissible  in  the  case  of 
consols  or  shares.  But  the  evidence  who  is  owner  of  a  chose  in 
action  is  often  one  of  considerable  complexity ;  it  depends  upon 
the  history  of  the  dealings  with  the  chose  in  action  since  its  first 
creation. 

Land  partakes  of  the  nature  of  a  specific  chattel  and  of  a  chose 
in  action.  A  man  can  be  in  possession  of  it,  and  we  know  that 
the  fact  of  his  so  being  in  possession  is  evidence  that  he  has  some 
interest  in  it.  Possession  is  prima  fade  evidence  of  seisin  in  fee. 
But  the  person  in  physical  possession  is  rarely  the  freeholder,  he  may 
be  a  tenant,  or  a  squatter ;  we  have  therefore  to  adduce  further 
evidence  for  the  purpose  of  ascertaining  what  are  the  interests  of 
the  persons  who  collectively  are  the  owners  of  the  land.  It  will 
be  observed  that  as  the  estates  or  interests  possible  to  be  held 
in  land  have  only  a  notional  existence,  the  evidence  as  to  what 
they  are  is  necessarily  of  a  nature  similar  to  that  in  the  case 
of  a  chose  in  action :  it  is  partly  documentary,  as  estates  in  land 
can,  as  a  general  rule,  be  created  only  by  an  instrument  in  writing ; 
it  is  partly  parol,  for  the  estates  may  have  arisen  owing  to  the 
death  of  one  person  or  the  birth  or  marriage  of  another. 

The  practical  result  is  that  an  intending  purchaser  or  mortgagee 
of  land  has  to  make  two  investigations  of  different  natures.  Firtt^ 
he  has  to  ascertain  who  is  in  possession,  and  enquire  from  him 
what  is  the  nature  of  the  interest  that  he  claims,  and  if  he  says 
that  he  is  only  a  tenant  at  a  rent,  to  enquire  to  whom  the  rent 
is  paid,  as  the  latter  person  has  necessarily  some  interest  in  the 
land :  secondly,  he  has  to  investigate  a  statement  made  to  him  by 
the  intending  vendor  or  mortgagor,  shewing  the  nature  of  the 
interest  proposed  to  be  sold  or  moiigaged,  and  to  see  that  this 
statement  is  supported  by  proper  evidence ;  this  process  is  called 
investigating  the  title.  If  it  turns  out  that  the  result  of  the  in- 
vestigation is  to  shew  that  the  vendor  has  the  interest  that  he 
purports  to  sell,  the  purchaser  can  take  a  conveyance  &om  him 
subject  to  the  interest  of  the  person  in  possession. 

As  no  prudent  person  ever  purchases  or  lemds  money  on  the 
mortgage  of  land  without  going  himself  or  sending  an  agent  to 
see  it,  the  necessity  of  enquiring  from  the  person  in  possession 
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mrhat  is  the  nature  of  his  interest  in  the  land  causes  neither 
delay  nor  expense,  hut  on  the  other  hand  the  investigation  of 
the  title  is  often  a  tedious  and  costly  process ;  tedious,  owing 
to  the  difficulty  in  obtaining  proof  of  facts  material  to  the  title ; 
costly,  owing  to  the  necessity  of  employing  highly  skilled  labour. 
The  vendor  B  solicitor  has  to  prepare  an  abstract  and  the  contract 
or  conditions  of  sale,  and  in  matters  of  importance  the  abstract 
and  contract  or  condition  have  to  be  laid  before  counsel.  No  pru- 
dent purchaser  will  execute  the  contract  or  purchase  at  an  auction 
under  conditions  restraining  him  from  having  a  good  title  or  from 
calling  for  the  usual  evidence  in  support  of  it,  without  taking  the 
advice  of  his  solicitor  as  to  the  meaning  of  the  contract  or  con- 
ditions. After  the  execution  of  the  contract  the  abstract  is  de- 
livered to  the  purchaser,  this  has  to  be  perused  by  his  solicitor 
and  counsel,  requisitions  have  to  be  prepared  by  them  and  sent 
to  the  vendor,  and  the  vendor  has  to  reply  to  the  requisitions 
and  verify  his  abstract.  It  often  happens  that  additional  requi- 
sitions have  to  be  made  on  matters  arising  on  the  answers  to  the 
original  requisitions,  these  require  fresh  answers,  and  sometimes 
the  process  is  repeated  over  and  over  again. 

The  title  as  shewn  by  the  abstract  is,  as  above  pointed  out, 
subject  to  the  rights  of  the  persons  in  actual  possession  of  the 
land.  As  a  general  rule,  the  abstract  does  not  shew  whether  any 
and  what  easements  or  prqfils  &  prendre  are  annexed  in  enjoyment 
to,  or  are  enjoyed  over,  the  land.  I  say,  as  a  general  rule,  because 
it  sometimes  happens  that  rights  of  either  of  these  natures  are 
created  by  express  grant,  and  in  this  case  the  grant  ought  to  be 
found  among  the  title-deeds  of  the  dominant  tenement,  though 
it  sometimes  happens  that  a  duplicate  of  the  grant  is  found  among 
the  title-deeds  of  the  servient  tenement.  The  investigation  of  the 
title  generally  shews  whether  the  owner  of  the  land  sold  is  entitled 
to  the  benefit  of  covenants  restricting  the  user  of,  or  prescribing 
a  special  method  of  using  the  neighbouring  land,  but  it  does  not 
always,  though  it  may,  shew  whether  it  is  subject  to  covenants 
of  such  a  nature  for  the  benefit  of  adjoining  land,  and  it  never 
shews  whether  the  public  are  entitled  to  any  and  what  rights 
over  it,  such  as  the  use  of  a  footpath.  It  follows  that  in  all 
cases  merely  investigating  the  title  is  insufficient ;  enquiry  must 
be  made  on  the  spot,  not  only  what  are  the  interests  of  the  persons 
in  possession,  but  what  are  the  rights,  if  any,  enjoyed  by  the  owners 
of  neighbouring  lands  or  the  public,  and  whether  on  the  completion 
of  the  purchase  the  purchaser  will  become  entitled  to  any  and  what 
rights  over  the  neighbouring  lands. 

It  rarely  happens  that  a  man  can  produce  documentary  evidence 
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of  his  title  to  property  when  the  bulk  of  it  has  become  vested 
in  some  other  person  by  the  effect  of  the  Statutes  of  Limitations, 
but  it  often  happens  that  the  title  to  small  pieces  of  land,  added 
to  or  taken  from  a  larger  piece,  depends  entirely  on  those  Statutes. 
This  may  occur  in  two  different  manners :  JirH  ^,  the  owners  of  two 
adjoining  properties  may  concur  in  adjusting  their  boundaries  by 
straightening  fences  without  going  to  the  expense  of  mutual  con- 
veyances, or  one  owner  may  encroach  on  his  neighbour's  property; 
secondly,  the  owner  of  an  estate,  part  of  which  is  settled  and  part 
unsettled,  may  throw  a  field  belonging  to  the  settled  part  into  a 
farm  which  belongs  to  him  in  fee,  and  may  then  devise  the  farm 
by  a  general  description ;  it  often  happens  that  neither  the  person 
who  becomes  entitled  to  the  settled  estate  on  the  death  of  the 
tenant  for  life,  nor  the  devisee,  is  aware  of  what  has  happened, 
and  they  may  not  discover  it  till  after  the  expiration  of  the  statutory 
period. 

The  expense  of  the  preparation,  approval,  and  execution  of 
the  conveyance  depends  on  the  state  of  the  title.  If  the  vendor 
is  seised  in  fee  it  is  insignificant.  I  lately  settled  a  conveyance 
of  property  where  the  purchase  money  exceeded  ;£'5o,ooo,  which, 
exclusive  of  the  parcels  which  were  thrown  into  a  schedule,  could 
have  been  written  on  one  side  of  a  sheet  of  paper.  But  on  the 
other  hand,  if  there  are  many  incumbrances,  the  conveyance  may 
be  long  and  costly,  and  the  expense  of  the  perusal  and  approval 
of  it  on  behalf  of  the  incumbrancers  may  be  considerable. 

It  often  happens  that  shortly  after  the  completion  of  the  purchase, 
the  purchaser  desires  to  boiTow  money  on  mortgage  of  the  purchased 
property ;  in  this  case  he  has  to  incur  the  expense  of  copying  the 
abstract  already  investigated  on  his  behalf,  and  of  preparing  an 
abstract  of  the  conveyance  to  him.  The  whole  of  the  title  has 
again  to  be  investigated  on  behalf  of  the  mortgagee,  and  it  may 
even  happen,  if  the  purchase  has  been  made  under  stringent  con- 
ditions of  sale,  that  the  mortgagee  may  reject  the  title. 

From  these  considerations  it  appears  that  w&  should  save  both 
expense  and  delay  in  the  transfer  of  land  if  we  could  dispense 
wholly  or  partially  with  the  investigation  of  title,  and  if  we  could 
provide  that  a  conveyance  from  one  person  only,  that  is  to  say, 
from  the  owner  alone  without  the  concurrence  of  his  incumbrancers, 
should  be  sufficient  to  bind  the  interests  of  all  parties,  subject  only 
to  the  rights  of  the  persons  in  possession.  I  proceed  to  point  out 
the  manner  in  which  I  think  that  these  objects  can  be  effected. 

'  AlterationB  of  bonndariM  of  this  nature  are  more  oommon  than  can  be  learnt  from 
books  or  documents. 


Jan.  i886.]  On  the  Transfer  of  Land.  17 

For  simplicity  I  shall  discuss  conveyances  by  which  the  fee  simple 
passes,  but  the  considerations  that  I  shall  advance  apply  mutatis 
mutandis  to  conveyances  of  leaseholds.  I  do  not  attempt  to  con- 
sider whether  anything  can  be  done  to  simplify  conveyances  of 
copyholds,  as  I  believe  that  in  a  few  years  that  tenure  will  have 
been  abolished. 

Even  in  a  complicated  case  the  result  of  the  investigation  of  a 
good  title  must  take  the  form  following :  *  A  with  the  concurrence  of 
B  can  convey,  and  A,  B,  and  C  are  entitled  to  the  purchase  money 
in  certain  proportions,  or  in  other  words,  can  give  a  receipt  for  it.' 
These  are  the  only  facts  that  a  purchaser  is  concerned  with.  The 
whole  investigation  of  the  title  is  only  of  use  so  far  as  it  proves 
these  facts,  so  that  it  is  unnecessary  for  a  purchaser  who  is 
satisfied  that  the  title  was  prope  ly  investigated,  and  a  proper 
conveyance  made  on  the  purchase  by  his  vendor,  to  repeat  the 
investigation. 

I  propose  that  on  every  change  occurring  after  a  prescribed  date 
in  the  ownership  of  the  fee,  whether  legal  or  equitable  and  whether 
subject  to  incumbrances  or  not,  and  whether  such  change  arises  by 
deed,  will,  death,  or  the  happening  of  any  other  event,  the  name 
of  the  new  owner  and  the  description  of  the  land  acquired  by  him 
shall  be  entered  on  a  register,  that  the  process  shall  be  repeated  on 
eveiy  subsequent  change  of  ownership,  and  that  the  statement  on 
the  roister  shall  be  conclusive  in  favour  of  a  purchaser,  subject 
to  anything  appearing  on  the  title  prior  to  the  first  entry  on  the 
register  affecting  the  land,  and  subject  to  the  rights  of  the  persons  in 
possession  of  the  land,  where  'owner'  may  mean  more  than  one 
person,  and  '  possession '  includes  '  being  in  the  receipt  of  the  rents 
and  profits.'  The  effect  wiU  be  that  it  will  never  be  necessary  to 
investigate  the  title  subsequent  to  the  first  entry  on  the  register, 
all  that  will  be  necessary  will  be  to  investigate  the  title  prior  to 
the  first  entry,  and  as  the  limit  to  the  title  to  be  shewn  on  a  sale 
is,  in  the  absence  of  special  stipulation,  forty  years,  extending 
backwards  from  the  date  of  the  contract,  the  title  to  be  investigated 
will  continually  become  shorter  and  shorter,  tiU  after  the  lapse  of 
forty  years  from  the  first  entry  on  the  register  no  investigation  at 
all  will  be  required.  In  practice  titles  shorter  than  forty  are  often 
accepted,  so  that  it  will  probably  become  the  practice  to  accept 
titles  that  had  been  registered  for  a  few  years  without  investigating 
the  title  prior  to  registration.  This  would  be  more  likely  to  be 
the  case  if  the  first  person  registered  as  owner  on  a  sale  or 
mortgage  was  authorised  to  deposit  in  the  registry  a  certificate 
signed  by  his  solicitor  of  the  result  of  his  investigation  of  the 
title. 

VOL.  II.  C 
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It  will  be  observed  that  if  this  scheme  be  adopted  the  initial 
expense  of  placing  the  title  on  the  register  will  be  reduced  to  a 
minimum,  all  that  will  be  required  will  be  to  produce  the  convey- 
ance or  other  evidence  of  the  change  of  ownership  to  the  proper 
officer,  and  for  him  to  make  the  proper  entry  on  the  register. 

Settlements  present  but  little  difficulty.  Under  an  ordinary  strict 
settlement  no  one  is  owner  in  fee.  Under  an  ordinary  settlement 
effected  by  way  of  trust  for  sale  the  trustees  are  owners  in  fee,  but 
they  cannot  deal  with  the  property  without  the  concurrence  of  the 
tenant  for  life.  For  all  ordinary  purposes  an  entry  in  the  case  of  a 
strict  settlement  that '  A  is  tenant  for  life,  and  that  B  and  C  are 
trustees  for  the  purposes  of  the  Settled  Land  Act'  will  be  sufficient : 
as  such  an  entry  shews  who  can  sell,  who  can  give  receipts  for  the 
purchase  money,  and  who  can  grant  leases.  It  will  be  unnecessary 
to  mention  on  the  register  any  estates  subsequent  to  that  of  the 
tenant  for  life,  as  no  person  entitled  in  remainder  can  deal  with  the 
land  itself  until  his  estate  falls  into  possession.  In  a  subsequent 
part  of  this  paper  I  shall  discuss  the  method  of  registering  the 
owners  of  reversionary  interests  in  those  cases  where  it  is  expedient 
so  to  do. 

In  the  case  of  a  settlement  by  way  of  trust  for  sale  it  will  be 
sufficient  to  enter  the  trustees  as  owners,  with  a  note  that  they 
can  only  sell  or  lease  with  the  consent  of  A  the  existing  tenant 
for  life. 

I  consider  it  unnecessary  to  incumber  the  register  by  stating  the 
existence  of  powers  of  charging,  as  they  may  never  be  exercised,  and 
until  exercised  they  do  not  affect  the  land.  When  it  is  proposed 
to  exercise  a  power  of  this  nature,  the  deed  creating  it  will  have  to 
be  produced  to  the  intending  lender,  and  if  the  deed  bears  a  refer- 
ence made  by  the  registrar  to  the  entry  of  the  tenant  for  life  as 
owner  on  the  register,  no  difficulty  can  arise:  it  will  not  be 
necessary  for  the  lender  to  investigate  the  title  so  feir  as  it  is 
covered  by  the  register.  When  the  charge  is  raised  it  will  be 
registered  on  the  register  of  incumbrances,  which  I  shall  speak 
of  hereafter. 

It  will  be  observed  that  these  proposals  as  to  powers  of  charging 
follow  the  provisions  of  the  Settled  Land  Act  very  closely,  which 
again  follow  the  ordinary  provisions  of  a  strict  settlement  not 
falling  within  the  Act,  namely  that  a  mere  power  to  charge  does 
not  affect  the  exercise  of  the  statutory  or  express  power  of  sale  until 
money  has  been  actually  raised  under  it. 

The  name  of  the  person  entitled  to  and  the  amount  of  any 
mortgage  or  charge  actually  made  should  be  registered  in  a  register 
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of  incumbrances,  which  should  be  referred  to  in  the  register  of 
owners ;  and  every  change  in  the  ownership  of  an  incumbrance 
should  likewise  be  noted  in  the  register.  It  will  be  observed  that 
owing  to  the  statutory  power  of  sale  vested  in  mortgagees  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  s.  19,  not  only  the 
registered  owner  of  the  land  but  also  every  person  registered  as  an 
incumbrancer  will  have  power  to  sell  the  land^. 

Bearing  in  mind  that  either  the  person  making  or  the  person 
taking  imder  a  voluntary  conveyance  can  sell  or  mori^ge  the  land 
comprised  in  it  without  the  concurrence  of  the  other  of  them,  it 
appears  that  the  proper  place  to  register  a  voluntary  conveyance 
will  be  in  the  register  of  incumbrancers,  leaving  the  person  making 
the  conveyance  as  registered  owner  of  the  land. 

As  already  pointed  out,  rights,  such  as  easements,  profits  h  prendre 
or  covenants,  the  burden  of  which  runs  with  the  land,  may  be  enjoyed 
by  strangers,  and  do  not  necessarily  appear  on  the  abstract.  These 
differ  from  incumbrances,  inasmuch  as  the  owner  of  the  land  cannot 
get  rid  of  them  vdthout  the  concurrence  of  the  person  entitled  to 
exercise  them.  In  cases  where  rights  of  this  nature  appear  on 
the  abstract,  and  in  cases  where  they  do  not  appear  on  the  abstract 
and  it  is  so  i^reed  between^  the  parties  to  the  conveyance,  they  ought 
to  be  registered,  not  in  the  register  of  incumbrances  which  only 
includes  charges  that  can  be  paid  off,  but  in  a  separate  register, 
*  the  register  of  adverse  rights,'  to  be  referred  to  in  the  register  of 
owners :  every  conveyance  by  the  registered  owner  will  be  subject 
to  the  rights  mentioned  in  this  register.  Any  leases  which  have  to 
be  registered  (see  poBt^  p.  28)  will  be  mentioned  in  the  register  of 
adverse  rights. 

The  registers,  in  a  somewhat  complicated  case,  will  take  the  form 
following : — 

EEGISTER  OF  OWNERS. 


Owner. 

Parcela. 

Reference  to  R^[iiter  of 

Incumbranoes  and  Adverse 

Righti. 

A,  tenant  for  life,  and 
B  and  C  trustee!,  with 
power  of  Sale  under  an 
Indenture,  fte. 

To  he  described  with 
references  to  the  Land 
Index, 

Reference  to  be  inserted. 

^  It  wonld  probably  be  convenient  to  enable  the  registered  owner  of  an  incumbrance 
to  convey  all  the  Mcurities  for  it. 
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BEGIfiTEB  OF  INCUMBRANCES. 


Owner  of 
Charge. 

Sums  charged. 

Annuities 
charged. 

Parcels. 

How  Char,'e 
created. 

LftM. 

£10,000. 

The  whole  of 
the  registered 
land. 

Secured   by   a 
term  of  2000  yni. 
under   the   will 
of  G  deceased. 

N. 

£300. 

Deseriptum 
to  be  inserted. 

Pin  money  on- 
der    an    Inden- 
ture, &c. 

0*P. 

£2€>»ooa 

The  whole  of 
the  registered 
land. 

Indenture 
dated,  &c. 

Q. 

£5000. 

On  the  life  in- 
terest of  Asun- 
der an  Inden- 
ture, &c 

Indenture 
dated,  &c 

R. 

£200. 

Ditto. 

Indenture 
dated,  Ac. 

REGISTER  OF  ADVERSE  RIGHTS. 

The  owner  of  Blackacre  has  a  right  of  way  for  all  purposes  over  the  road 
marked on  the  plan  annexed  to  an  Indenture  of,  &c. 

The  whole  of  the  land  is  subject  to  the  burden  of  covenants  contained  in  an 
Indenture  of,  &c. 

An  Indenture  of  Lease,  Ac.,  comprising  jparref*. 

The  effect  of  a  man's  being  registered  as  owner  should  be  to 
enable  him  to  make  a  valid  conveyance  of  the  fee  simple  to  enable 
him,  or  the  other  persons  registered  for  that  purpose,  and  the  regis- 
tered incumbrances,  if  any,  to  give  a  receipt  for  the  purchase  money ; 
subject,  however,  to  anything  appearing  on  the  title  prior  to  tiie 
original  registration,  subject  to  the  rights  of  the  persons  in  posses- 
sion of  the  land,  to  the  rights  of  the  owners  of  neighbouring  lands, 
whether  registered  in  the  register  of  adverse  rights  or  not,  and  to  the 
rights  of  the  public :  in  other  words,  it  should  be  the  same  as  if  the 
registered  owner,  his  trustees  and  incumbrancers,  if  any,  had  shewn 
a  good  title  to  the  fee  simple  under  the  existing  practice. 

The  present  necessity  for  obtaining  the  concurrence  of  incum- 
brancers in  a  conveyance  causes,  as  before  pointed  out,  both  expense 
and  delay,  owing  to  the  necessity  of  having  the  conveyance  perused 
on  behalf  of  and  executed  by  them.  I  propose  to  obviate  this  by 
enacting  that  a  conveyance  by  the  registered  owner  alone  shall  pass 
the  legal  interest,  subject  to  the  rights  of  th6  incumbrancers,  and 
that  it  shall  be  at  the  option  of  the  vendor  to  obtain  the  con- 
currence of  the  incumbrancers  or  to  direct  the  purchaser  to  pay  the 
purchase  money  into  the  land  office,  whose  receipt  shall  be  sufficient. 
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and  that  on  such  payment  being  made  the  purchaser  shall  be  en- 
titled to  the  land  free  from  the  incumbrances.  It  will  be  the  duty 
of  the  office  to  divide  the  money  between  the  persons  entitled  thereto, 
leaving  them  in  case  of  dispute  to  apply  to  the  Chancery  Division. 

It  may  be  objected  that  possibly  the  purchase  money  might  not 
be  enough  to  satisfy  the  claims  of  the  incumbrancers,  and  that  it 
would  be  a  hardship  on  them  to  have  the  land  sold  over  their 
heads  for  a  sum  which  would  be  insufficient  to  pay  them.  Various 
plans  might  be  adopted  to  obviate  this  difficulty ;  but  it  will  prob- 
ably suffice  if  the  payment  into  the  office  is  a  discharge  only  in  cases 
where  the  purchase  money  amounts  at  least  to  the  total  principal 
sums  due,  and  a  year's  interest  thereon,  and  to  the  capitalised  value 
of  annuities. 

It  will  I  believe  be  found  convenient,  for  many  years  at  least,  not 
to  insist  on  the  employment  of  any  special  form  of  description  of 
the  parcels  in  the  conveyance  or  the  register,  but  to  allow  the  parties 
to  use  any  form  that  they  think  proper.  In  particular  I  consider 
it  most  inexpedient  to  insist  upon  a  map  being  annexed  to  the  con- 
veyance, for  although  a  map  is  invaluable  as  part  of  the  description 
of  the  parcels,  it  must  be  remembered  that  an  inaccurate  map  is 
worse  than  useless,  that  the  preparation  of  an  accurate  map  is  some- 
times expensive,  and  that  even  in  cases  where  expense  is  not  an 
object  the  prepaxation  of  a  map  may  cause  delay ;  add  to  which  that 
a  map  never  forms  part  of  a  will,  and  that  cases  occur  where  the 
parcels  in  a  deed  are  expressed  by  a  general  description  only,  as 
'  all  my  estates  in  the  county  of  Kent,'  and  where  the  employment 
of  a  map  would  be  barely  possible. 

As  above  pointed  out,  the  boundaries  of  land  are  often  altered,  and 
therefore  it  will  be  desirable,  as  a  general  rule,  that  registration  shall 
not  be  conclusive  as  to  boundaries.  But  any  registered  owner 
should  be  at  liberty,  after  giving  notice  to  his  neighbours,  to  have 
his  boundaries  determined  by  an  officer  of  the  land  office,  and  to  have 
the  result  registered :  it  must,  however,  be  remembered  that  such  a 
determination  will  be  of  use  but  for  a  short  time,  as  the  boundaries 
may  be  changed  immediately  after  they  have  been  determined.  It 
would  be  a  great  improvement  in  the  law  to  allow  all  owners,  . 
whether  absolute  or  limited,  to  adjust  their  boundaries  with  their 
neighbours  without  the  necessity  of  making  an  exchange,  and  in 
small  cases  without  the  formality  of  a  deed,  and  to  allow  the  fact  of 
a  fence  or  boundary  mark  having  been  made  and  not  removed  to 
be  conclusive  evidence  as  to  the  boundary  after  a  few  years. 

The  question  how  far  a  purchaser  or  mortgagee  should  be  bound 
by  notice  of  an  incumbrance  not  appearing  on  the  register,  and  not 
being  merely  a  right  gained  by  possession,  is  one  of  considerable 
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difficulty :  on  the  one  hand  it  is  argued  that  if  he  is  to  be  affected 
by  notice  of  such  an  incumbrance  you  do  away  with  the  benefit  of 
the  register,  and  that  on  the  other  hand  if  you  enact  that  he  is  not 
to  be  affected  by  notice,  you  are  enabling  him  to  act  in  a  dishonest 
manner.  What  can  be  more  immoral  than  to  enact  that  a  purchaser 
shall  be  bound  to  pay  to  A  money  that  he  knows  to  belong  to  B, 
and  that  even  if  B  has  told  him  not  to  pay  to  A  ? 

The  cases  of  a  purchaser  and  of  an  intending  mortgagee  appear  to 
differ.  If  a  purchaser  pays  his  money  to  the  wrong  person,  the  true 
owner  runs  the  risk  of  its  being  lost,  and  therefore  it  might  be 
provided  that  a  purchaser,  having  notice  of  a  non-registered  incum- 
brance, should  pay  the  purchase  money  into  the  Land  Office,  so  as  to 
give  an  opportunity  to  the  true  owner  of  the  purchase  money  of  re- 
covering it ;  such  a  provision  would  present  no  impediment  to  sale. 

The  case  of  a  mortgagee  appears  to  be  different.  Having  regard 
to  the  great  amount  of  litigation  that  takes  place  between  mortgagees 
as  to  priority  depending  on  questions  as  to  notice,  it  appears  on  the 
whole  to  be  advantageous  to  say  that  no  incumbrancer  shall  be 
affected  by  notice  of  a  non-registered  incumbrance:  it  may  be 
observed  that  such  an  enactment  will  not  necessarily  make  an 
intended  mortgagee  act  dishonestly,  for  no  one  is  bound  to  lend 
money  on  mortgage,  and  the  probability  is  that  on  an  intending 
mortgagee  receiving  notice  of  a  non-registered  incumbrance  he 
will  call  on  the  mortgagor  to  discharge  it,  and  on  his  failing 
to  do  so  will  decline  to  proceed  with  the  mortgage;  on  the 
other  hand  the  effect  of  the  proposed  provision  will  be  to  render  it 
unnecessary  for  a  mortgagee  to  preserve  evidence  of  what  took  place 
at  the  time  when  his  money  was  advanced,  for  the  purpose  of 
shewing  that  he  had  no  notice  of  an  unregistered  incumbrance. 

In  connection  with  the  question  that  we  have  just  discussed,  it 
appears  convenient  to  consider  what  ought  to  be  the  effect  of  a  con- 
veyance not  produced  for  registration.  Firsts  it  may  be  made 
absolutely  void ;  this,  though  it  will  facilitate  the  actual  work  of 
the  registry  office,  will  impose  a  most  severe  penalty  on  a  mere 
blunder,  it  will  also  open  the  door  to  fraud.  Secondly^  it  may  be 
made  to  operate  in  equity  only,  I  think  that  the  effect  of  such  a 
provision  will  be  to  raise  up  a  practice  similar  to  that  now  holding 
in  the  case  of  copyholds,  where  we  have  one  set  of  assurances 
dealing  with  the  legal  interest  and  another  dealing  with  the  equit- 
able interest:  any  scheme  which  tends  to  separate  the  legal  and 
equitable  interests  must  evidently  give  rise  to  two  sets  of  assurances, 
and  thus  cause  expense.  Thirdly^  it  may  be  declared  to  be  good  aB 
between  the  parties  and  void  as  against  any  subsequent  conveyance 
or  change  of  ownership  that  was  registered.    In  other  words,  assur- 
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ances  and  changes  of  ownership  should  have  priority  according  to 
their  order  of  r^istration.  I  am  inclined  to  think  that  the  latter 
will  be  found  to  be  the  most  convenient  plan  in  practice.  No  doubt 
some  few  cases  may  occur  in  which  a  purchaser  or  mortgagee  will 
be  willing  to  trust  to  the  honour  of  his  vendor  or  mortgagor  and 
omit  to  roister,  but  they  will  be  rare,  as  the  original  owner  will 
be  able  to  deal  with  the  property.  And  if  the  provisions  as  to  notice 
that  I  have  suggested  are  adopted,  though  the  original  purchaser 
may  be  able  to  get  hold  of  the  purchase  money  on  a  sale  by  the 
original  owner,  he  will  be  postponed  to  all  registered  mortgages 
made  by  him.  It  is  hardly  likely  therefore  that  any  person  will 
wilfully  abstain  from  registration. 

It  will  be  proper  to  declare  that  if  on  the  registration  of  any 
assurance  some  of  the  parcels  are  omitted  to  be  registered,  the  effect 
as  to  those  parcels  should  be  the  same  as  if  the  assurance  itself  had 
not  been  produced  for  r^stration. 

Let  us  now  consider  what  will  be  the  effect  of  an  error  in  the 
r^;ister  as  to  the  parcels :  there  are  two  cases,  either  some  of  the 
parcels  may  be  omitted,  which  as  above  stated  will  produce  the 
same  effect  as  to  them  as  if  the  deed  conveying  them  were  not  pro- 
duced for  registration,  or  some  parcels  may  be  inserted  in  the 
register  by  mistake. 

JFtnt^  let  us  take  the  case  of  omission.  Here,  if  the  land  is  already 
on  the  register,  the  original  owner  can  sell  or  mortgage  as  being  the 
roistered  owner,  but  if  the  conveyance  imperfectly  registered  is  on 
a  sale,  the  purchaser  on  that  sale  will  be  in  possession,  and  a  pur- 
chaser or  mortgagee  from  the  original  owner  will  take  subject  to 
the  rights  of  the  original  purchaser  as  being  in  possession ;  on  the 
other  hand,  if  the  conveyance  imperfectly  registered  is  a  mortgage 
ibis  will  not  be  the  case,  and  a  conveyance  from  the  original  owner 
will  have  priority  over  the  conveyance  imperfectly  registered.  The 
original  purchaser  can  neither  sell  or  mortgage,  as  the  land  is 
registered  as  belonging  to  another  person.  If  the  omission  of  the 
parcels  was  at  the  time  of  the  original  registration,  the  effect  of  a 
registered  conveyance  by  the  original  owner  will  be  the  same  as  in 
the  former  case,  but  as  the  conveyance  to  the  original  purchaser  is 
good  as  between  him  and  the  original  owner,  and  as  no  person  is 
registered  as  owner  he  also  can  sell  or  mortgage,  and  a  purchaser  or 
mortgagee  from  him  will,  if  registered  in  time,  obtain  priority  over 
any  person  claiming  under  the  original  owner. 

Secondly,  let  us  consider  the  case  of  parcels  inserted  in  the 
register  by  mistake :  here  the  purchaser  or  mortgagee  will  always 
find  the  rightful  owner  in  possession,  and  any  conveyance  by 
the  person  who  is  wrongfully  registered  as  owner  or  mortgagee, 
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will  be  subject  to  the  rights  of  the  true  owner  as  being  in 
possession:  and  this  appears  to  be  the  case  whether  the  parcels 
erroneously  inserted  belonged  to  the  original  vendor  or  to  a 
stranger;  the  true  owner  will  be  unable  to  convey,  as  another 
person  is  registered  as  owner. 

Provisions  will  have  to  be  made  enabling  the  registrar,  with 
the  consent  of  all  parties,  and  of  the  Chancery  Division,  in  case 
of  dispute,  to  rectify  the  register. 

I  shall  presently  describe  a  method  of  making  an  index  of  all  the . 
land  which  is  registered,  which,  if  carefully  carried  out,  will  render  it 
impossible  to  register  by  mistake  any  land  not  belonging  to  the  parties 
to  the  conveyance,  except  on  the  original  registration  of  the  land. 

Under  the  proposed  scheme,  the  fact  of  a  man's  being  registered 
as  owner  is  conclusive:  some  plan  therefore  must  be  devised  for 
the  purpose  of  preventing  any  person  from  fraudulently  personating 
the  registered  owner  and  making  a  conveyance,  for  on  such  con- 
veyance being  made,  and  the  purchaser  under  it  being  registered, 
he  will  become  the  owner,  and  the  original  owner  will  only  retain 
his  rights  as  being  in  possession.  Under  the  present  system, 
where  the  burden  is  throvm  on  the  purchaser  of  ascertaining  that 
the  person  who  says  that  he  is  the  owner,  is  the  person  who 
shews  a  good  title,  fraudulent  personation  is,  I  believe,  very  rare. 
It  generally  happens  that  the  person  who  can  convey  the  legal 
estate  has  possession  of  the  deeds,  and  a  prudent  purchaser  who 
finds  that  his  vendor  is  not  in  possession  of  them  makes  enquiry 
as  to  the  reason  of  this  being  the  case ;  also  the  vendor  is  generally 
described  in  the  title-deeds,  so  that  a  purchaser  can  make  en- 
quiries at  the  address  given  in  the  deeds  in  cases  of  suspicion, 
and  it  is  the  practice  where  a  vendor  is  described  as  being  of  one 
place  in  the  title-deeds,  and  is  found  not  to  be  of  that  place  at 
the  time  of  sale,  to  require  evidence  of  identity. 

Under  the  proposed  scheme  the  safeguard  due  to  the  possession 
of  the  deeds  will  be  lost,  and  we  must  adopt  some  other  method 
of  preventing  personation.  I  propose  to  adopt  a  plan  similar  to 
that  adopted  by  the  Bank  of  England  in  the  case  of  transfers  of 
Government  Stock.  When  an  application  is  made  to  the  Bank 
to  make  a  transfer,  they  send  a  letter  by  Post  to  the  address  found 
in  the  books  of  the  Bank  of  the  owner  of  the  Stock,  so  as  to 
give  him  an  opportunity  of  stopping  the  transfer,  he  need  not 
reply  to  the  letter  unless  the  application  is  unauthorised  by  him. 
I  propose  that  every  registered  owner  shall  have  an  address  for 
service  registered  at  the  Land  Office,  and  that  no  transfer  shall 
be  made  until  a  registered  letter  has  been  sent  to  such  address 
and  no  answer  has  been  received  for  a  prescribed  period. 
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It  may  be  objected  that  this  plan  will  cause  delay.  A  matter 
which  may,  especially  in  the  case  of  mortgages,  be  of  importance. 
Two  answers  may  be  given  to  this  objection.  IirH,  that  a  similar 
plan  is  not  found  to  be  inconvenient  in  the  case  of  Stock,  and 
second/y^  it  may  be  provided  that  a  transfer  of  mortgage  may  receive 
provisional  registration  without  waiting  for  the  expiration  of  the 
prescribed  period,  such  registration  to  be  of  no  effect  if  during  that 
period  the  registered  owner  objects,  but  to  become  absolute  at 
the  expiration  of  the  period  if  no  objection  is  made. 

The  register  ought  to  be  kept  in  such  a  manner  as  to  give  at 
any  time  an  immediate  answer  to  both  the  following  questions. 
Urst^  what  land  belongs  to  A,  and  secondly,  to  whom  does  a  par- 
ticular piece  of  land  belong. 

The  first  object  can  be  attained  by  keeping  an  alphabetical 
index  of  owners.  Nothing  but  experience  can  shew  whether  it 
is  most  convenient  to  place  all  the  owners  in  one  index,  or  to 
arrange  them  under  the  counties  or  parishes  where  their  land  is 
held. 

The  question  how  to  discover  who  is  the  owner  of  a  piece  of 
land  on  the  register  is  one  of  considerable  importance,  and  is  not 
without  difficulty.  Possibly  the  most  convenient  method  of  effect- 
ing this  will  be  to  turn  the  ordnance  maps  into  an  index.  As 
above  stated,  I  propose  to  allow  the  parties  to  use  any  description 
of  the  parcels  that  they  think  fit,  but  I  should  require  them  to 
identify  such  of  the  parcels  as  are  susceptible  of  physical  delineation 
with  tiie  corresponding  parts  of  the  25-inch  ordnance  maps,  or 
other  accurate  maps  to  be  kept  at  the  office;  the  parcels  should 
be  distinguished  on  the  office  maps  with  a  number  and  colour 
to  be  referred  to  in  the  description  contained  in  the  register.  It 
should,  as  before  suggested,  be  declared  that  the  boundaries,  as 
marked  on  the  map,  are  not  to  be  conclusive.  A  purchaser  of 
land  not  already  placed  on  the  register  should  be  at  liberty  to 
look  at  the  office  maps  for  the  purpose  of  seeing  that  the  land 
that  he  is  going  to  purchase  is  not  already  on  the  register,  and 
a  purchaser  of  land  stated  to  be  already  on  the  register  should 
be  at  liberty  to  inspect  the  maps  for  the  purpose  of  seeing  whether 
the  reference  firom  the  map  of  the  land  that  he  had  purchased 
is  the  reference  to  the  land  belonging  to  his  vendor.  It  would 
be  proper  to  declare  that  the  purchaser  of  all  land,  whether  already 
on  the  register  or  not,  should  be  at  liberty  to  inspect  the  registers 
of  adjacent  property,  not  for  the  purpose  of  ascertaining  who  is 
the  owner,  but  for  the  purpose  only  of  seeing  that  the  boundaries 
corresponded  with  those  of  the  land  which  he  has  purchased. 

The  register  of  parcels  should  contain  a  reference  to  the  maps 
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used  as  indices,  probably  the  best  form  of  reference  would  be 
by  number  and  colour  to  a  sheet  of  the  map  to  be  denoted  by 
an  office  number.  In  country  places  where  the  properties  are 
large,  and  where  consequently  there  are  but  few  owners  of  the 
land  comprised  in  each  sheet  of  the  map,  a  reference  to  the  sheet 
only  will  suffice.  But  if  either  at  the  time  of  the  original  regis- 
tration, or  subsequently,  the  land  delineated  on  one  sheet  becomes 
divided  among  many  owners,  it  might  be  found  convenient  to 
subdivide  each  sheet  into  vertical  and  horizontal  columns  denoted 
by  figures,  and  to  make  a  reference  from  the  register  to  the  square 
where  the  land  was  situated;  the  numbers  may  conveniently  be 
written  in  the  form  of  a  fraction,  the  numerator  denoting  the 
vertical,  and  the  denominator  denoting  the  horizontal  column,  where 
the  land  is  situated.  The  reference  in  the  register  to  the  map 
may  take  the  following  form,  '50,  t  +  i*  ^^^^  i3»'  which  would  de- 
note the  piece  of  land  distinguished  by  a  blue  colour,  and  the 
number  13  at  the  intersections  of  the  vertical  columns  2  and  4 
with  the  horizontal  columns  3  and  5  on  the  sheet  of  the  map 
denoted  by  the  office  number  50. 

It  may  be  objected  that  if  the  parties  are  to  be  at  liberty  to 
describe  the  property  in  any  manner  that  they  think  fit,  they 
may  describe  it  by  a  general  description  in  the  conveyance, 
and  only  enter  part  of  it  in  the  maps  kept  at  the  office.  In  order 
to  prevent  this,  it  would  be  necessary  to  declare  not  only  that 
every  conveyance  that  ought  to  be  registered  should,  if  not 
registered,  be  void  against  a  registered  conveyance,  but  also  that 
a  registered  conveyance  should,  as  against  a  subsequently  registered 
conveyance,  be  void  as  to  any  parcels  not  entered  on  the  office 
map.  The  delay  that  would  be  occasioned  in  the  identification 
of  parcels  described  by  a  general  name  with  those  of  the  map, 
might  be  obviated  by  allowing  a  prescribed  time  for  entering  the 
parcels  on  the  office  map,  and  by  declaring  that  the  entry  when 
made  should  relate  back  to  the  date  of  registration  of  the  con- 
veyance. 

When  land  already  registered  is  dealt  with,  various  states  of 
facts  may  occur.  Fint,  the  whole  of  the  land  may  be  dealt  with, 
this  will  render  no  change  in  the  map  necessary:  secondly^  part 
of  it  only  may  be  dealt  with,  this  will  render  it  necessary  to  alter 
the  map  and  make  new  references  to  it  and  from  it.  Sometimes 
the  new  reference  may  be  made  by  altering  the  existing  map  by 
hatching  or  dotted  lines,  but  if  there  are  many  new  references 
it  will  probably  be  necessary  to  colour  a  new  map ;  no  confusion 
will  occur,  as  the  map  already  in  use  could  have  a  reference 
made  on  it  to  the  office  number  of  the  new  map.    It  may  even 
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be  necessary  to  retain  both  maps  in  use,  for  where  land  subject 
to  an  incumbrance  is  sold  in  plots,  the  purchaser  taking  an 
indemnity  against  the  incumbrance,  the  charge  will  appear  on 
the  register  of  incumbrances  as  affecting  each  plot,  but  it  would 
be  proper  still  to  retain  the  reference  to  the  original  map. 

Many  other  cases  may  be  suggested  where  the  scheme  of  using 
the  ordnance  maps  as  an  index  will  produce  difficulty,  but  in  my 
opinion  methods  would  be  devised  of  obviating  them  after  a  short 
trial  of  the  scheme. 

It  may  be  objected  that  where  the  parcels  are  described  by  a 
general  description  only,  the  Registrar  will  be  at  the  mercy  of  the 
parties,  he  will  have  to  fill  up  the  map  in  the  manner  that  they 
tell  him.  It  would  probably  be  sufiScient  to  require  in  such  cases 
a  statutory  declaration  as  to  identity.  Even  if  an  error  occurred 
in  the  map,  no  very  serious  calamity  would  occur,  as  has  already 
been  seen,  when  we  considered  the  effect  of  an  error  on  the  register. 

It  may  be  found  that  the  necessity  of  making  a  land  index 
in  the  manner  just  described  causes  expense  and  delay.  If  this 
should  on  trial  be  found  to  be  the  case,  an  index  can  be  made 
in  the  manner  following.  Instead  of  delineating  the  parcels  on 
the  map,  make  a  reference  from  the  map  to  the  register  of  each 
owner  of  the  land  comprised  in  it.  If  this  be  done,  an  intending 
purchaser  of  land  not  already  on  the  register  will  have  to  inspect 
the  parcels  registered  in  the  name  of  the  owner  of  every  piece 
of  land  described  in  the  map  which  contains  the  land  that  he 
intends  to  purchase,  for  the  purpose  of  seeing  that  the  land  is 
not  already  on  the  register,  but  if  the  land  that  he  wishes  to 
purchase  is  already  registered,  it  will  be  necessary  only  to  look 
at  the  parcels  registered  in  the  name  of  his  vendor.  Though  this 
plan  will  not  be  as  effective  as  that  already  described,  it  will 
probably  answer  in  country  places  where  there  are  but  few  owners 
of  the  land  comprised  in  any  one  map. 

Incorporeal  hereditaments  are  not  susceptible  of  delineation,  no 
plan  therefore  of  indexing  them  by  means  of  a  map  appears  possible. 
Instead  therefore  of  indexing  them  by  means  of  maps,  I  propose 
to  index  them  by  their  names,  arranged  alphabetically  according 
to  counties,  under  subheadings  of  *  manor,'  *  market,'  and  the  like. 

Reversionary  interests  require  special  treatment,  for  although 
the  owner  of  such  an  interest  is  not  the  owner  of  the  land,  he  is 
not  the  person  who  can  sell,  mortgage,  or  let  it,  reversions  are 
constantly  dealt  with,  consequently  it  appears  desirable  to  adopt 
some  method  of  registering  the  owners  of  them. 

It  will  be  observed  that  according  to  the  scheme  proposed,  only 
the  owner  of  an  immediate  interest  will  be  registered,  no  notice 
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will  be  taken  of  a  reversionary  interest ;  if  and  when  it  falls  into 
possession,  the  then  owner  of  it  will  be  registered  as  owner  of 
the  land.  However  complicated  the  dealings  with  the  reversion 
may  be,  the  effect  of  them  when  it  falls  into  possession  must  be 
that  A  is  owner  subject  to  certain  incumbrances  vested  in  B 
and  C,  and  that  is  all  that  has  to  be  registered,  so  that  when, 
the  reversion  has  fallen  into  possession,  and  the  registration  has 
been  completed,  the  intermediate  dealings  become  useless  for  thd 
purpose  of  the  registry. 

The  owner  of  a  reversion  in  land,  not  on  the  registry,  is  rarely 
able  to  describe  the  parcels  except  in  a  very  general  manner, 
for  he  rarely  has  access  to  the  deeds;  therefore  it  is  impossible 
for  him  in  this  case  to  make  any  entry  of  the  dealings  with  the 
reversion  that  would  shew  what  lands  he  deals  with ;  he  can  on 
the  other  hand  register  the  effect  of  his  dealings  over  whatever 
his  reversion  may  consist  of.  When  all  the  land  to  the  reversion 
of  which  he  is  entitled  is  on  the  register,  the  case  is  different,  as 
he  can  ascertain  the  parcels  from  the  register. 

I  propose  therefore  to  have  a  separate  registry  of  dealings  with 
reversions.  In  cases  where  the  land  is  already  on  the  register  it 
will  be  convenient  to  make  a  reference  from  the  land  register  to 
the  register  of  reversions.  No  land  index  will  be  necessary,  as  the 
reversioner  is  not  the  person  who  can  deal  with  the  land  itself. 
An  index  should  be  kept  of  the  names  of  the  reversioners  who 
have  dealt  with  their  properties,  referring  to  the  register  of  rever* 
sions,  then  when  the  reversion  falls  into  possession  it  will  readily 
be  ascertained  from  the  register  of  reversions  who  is  entitled  to  be 
entered  on  the  register  as  owner  of  the  land. 

There  appears  to  be  no  necessity  for  registering  ordinary  leases 
for  twenty-one  years ;  the  leaseholder  ia  generally  in  possession,  so 
that  his  interest  is  sufficiently  protected  against  the  registered 
owner,  and,  owing  to  the  short  duration  of  the  term,  it  is  but 
rarely  that  any  complication  occurs  in  the  title. 

In  the  case  of  leases  for  long  terms  it  appears  proper  to  protect 
the  leaseholder  against  the  claims  of  the  registered  owner  by 
registering  the  lease  in  the  register  of  adverse  rights.  The  title  to 
a  lease  of  this  nature  generally  becomes,  long  before  the  end  of  the 
term,  as  complicated  as  the  title  to  the  fee.  It  will  therefore  be 
proper  to  have  a  separate  register  of  the  owners  of  leaseholds,  with 
registers  of  incumbrances  and  adverse  rights  of  a  nature  similar  to 
those  suggested  in  the  case  of  freeholds. 

It  will  save  much  expense  and  delay  if  it  is  enacted  that  no 
statutory  charge  against  a  registered  owner,  such  as  a  judgment, 
crown  debt,  or  lis  pendens,  shall  affect  any  land  on  the  register 


Jan.  1886.]  On  the  Transfer  of  Land,  29 

until  it  is  entered  on  the  register  of  incumbrances  of  the  land :  it 
may  further  be  provided  that  a  statutory  charge  once  entered  on 
the  register  shall  remain  in  force  until  satisfaction  is  entered  up 
without  the  necessity  of  any  re-registration« 

We  have  now  to  consider  the  effect  of  a  change  of  ownership 
made  otherwise  than  by  a  conveyance  inter  vivos  to  which  the 
registered  owner  is  a  party.  This  may  take  place  (i)  on  the  death 
of  the  registered  owner,  (2)  on  the  determination  of  his  estate  by  an 
executory  limitation,  (3)  by  a  deed-poll  executed  by  the  promoters 
of  an  undertaking  under  the  Lands  Clauses  Act,  1845,  (4)  by  bank- 
ruptcy, (5)  by  a  judgment  of  a  court  of  competent  jurisdiction. 

On  the  death  of  the  owner  of  land,  or  on  the  determination  of 
his  estate  by  an  executory  limitation,  the  person  who  becomes 
entitled  has  a  right  to  enter  into  possession  of  the  land.  Under 
the  present  system  no  judicial  investigation  is  made  into  his  title : 
if  the  wrong  person  enters,  the  rightful  owner  is  put  to  his  eject- 
ment :  the  person  wrongfully  entering  can  rarely  sell  or  mortgage 
the  property,  as  he  cannot  shew  a  good  title.  Under  the  proposed 
scheme  if  a  man  enters  into  possession  and  is  registered  as  owner, 
he  can  deal  with  the  land  as  against  all  the  world,  and  if  the 
rightful  owner  brings  an  ejectment  he  will  not  be  able  to  recover 
against  a  purchaser  from,  or  mortgagee  of,  the  person  wrongfully 
entering,  the  conveyance  or  mortgage  by  whom  it  is  registered  be- 
ford  the  registry  of  the  action  of  ejectment  as  a  Ha  pendens.  It  will 
therefore  be  proper  to  require  strict  evidence  that  a  person,  who  on 
the  death,  or  other  determination  of  the  estate,  of  the  registered 
owner  claims  to  be  registered,  bears  the  character  which  entitles 
him  to  be  registered,  that  the  event  has  happened  which  causes  his 
estate  to  vest  in  possession,  and  what  is  the  land  to  which  he 
becomes  entitled.  All  these  facts  may  be  proved  in  the  manner  in 
which  they  are  now  proved  according  to  the  practice  of  convey- 
ancers, namely,  by  statutory  declaration,  supplemented  where 
possible  by  certificates :  but  it  will  probably  be  proper  in  each  case 
to  cause  notice  of  the  application  to  be  served  on  some  person  who 
has,  or  represents  the  person  who  has,  an  interest  to  dispute  the 
facts;  thus  an  application  for  registry  by  a  devisee  should  be 
served  on  the  heir-at-law,  the  application  by  a  remainder  man  on 
the  trustees  of  the  settlement  and  the  next  in  remainder  man. 

The  question  what  parcels  pass  under  a  devise  is  often  a  matter 
of  some  nicety,  owing  to  the  devises  being  expressed  in  general 
terms  as  '  Brosley  farm,'  '  my  estates  in  the  county  of  Kent.'  In 
all  these  cases  the  meaning  in  which  the  testor  used  the  words  can 
only  be  determined  by  extrinsic  evidence;  I  propose  that  where 
there  is  no  dispute  as  to  the  facts  the  evidence  shall  be  a  statutory 
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declaration  similar  to  the  usual  declaration  of  identity  required  by 
conveyancers,  and  that  in  case  of  dispute  the  evidence  shall  be 
taken  in  chambers  in  the  Chancery  Division.    As  above  pointed 
out,  there  is  some  risk  of  confusion  between  land  of  which  the 
testator  is  tenant  for  life  and  that  of  which  he  is  seised  in  fee, 
a  risk  which  will  be  reduced  to  a  minimum  when  all  the  land  in 
the  country  has  been  placed  on  the  register.    It  should  however  be 
remembered  that  where  at  the  death  of  an  owner  in  fee  or  tenant 
for  life  his  land  is  not  on  the  register,  the  change  of  ownership 
arising  on  his  death  will  have  to  be  registered,  so  that  in  cases 
where  part  of  the  land  is  in  settlement  the  remainder  man  will  be 
on  the  alert,  and  it  is  probable  that  few  mistakes  will  occur  if 
notice  of  the  application  for  registration  by  an  heir-at-law  or 
devisee  is  required  to  be  served  on  the  trustees  of  every  settlement 
of  which  the  testator  is  tenant  for  life. 

If  the  law  is  altered  so  as  to  make  lands  of  which  a  testator  or 
intestate  is  seised  in  fee  vest  in  his  personal  representatives  in  the 
same  manner  as  personalty,  the  investigation  will  be  much  simpler. 
The  personal  representatives  will  on  a  man's  death  be  entitled,  on 
production  of  the  probate  or  letters  of  administration,  to  be  regis- 
tered as  owners  of  all  the  lands  of  which  he  died  seised  in  fee,  so 
that  if  his  lands  are  already  on  the  register  no  investigation  will 
be  necessary ;  if  they  are  not,  the  lands  must  be  registered  in  the 
names  of  the  personal  representatives  in  the  manner  above  pomted 
out,  as  on  an  original  investigation,  in  the  latter  case  some  enquiry 
will  have  to  be  made  as  to  what  the  lands  are. 

Where  the  promoters  of  an  undertaking  take  land  by  means  of  a 
deed-poll  pursuant  to  the  L.  C.  C.  Act,  1845,  it  will  be  necessary  to 
prove  to  the  registrar  those  facts  which  enable  the  land  to  be  taken. 

I  propose  that  an  adjudication  in  bankruptcy  shall  not  oust  the 
powers  of  a  registered  owner  until  it  has  been  entered  up  in  the 
register.  The  nature  of  the  entry  will  depend  upon  whether  the 
bankrupt  is  seised  in  fee  or  for  life  only ;  in  the  former  case  the 
trustee  in  bankruptcy  will  be  entitled  to  be  registered  as  owner  in 
his  place,  in  the  latter  case  the  banki*uptcy  will  have  to  be  entered 
in  the  register  of  incumbrances  affecting  the  life  estate.  No  delay 
will  be  occasioned  by  requirmg  the  adjudication  in  bankruptcy  to 
be  registered  as  against  the  land,  for  the  person  obtaining  the  order 
will  produce  it  to  the  registrar,  who  will  forthwith  make  the 
necessary  alterations  in  the  register. 

Where  the  ownership  of  land  is  changed  by  the  judgment  of  a 
court  the  production  of  the  judgment  will  be  sufficient  to  authorise 
the  registrar  to  make  the  necessary  alterations  in  the  register  as  to 
the  land  affected  thereby. 
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Although  the  broad  principles  of  the  proposed  scheme  can  be 
settled  once  for  all,  and  can  therefore  safely  be  embodied  in  an  Act 
of  Parliament,  it  ia  obvious  that  nothing  but  trial  will  shew  whether 
the  details  of  this  or  any  other  scheme  work  correctly,  they  will 
probably  require  constant  alteration.  It  will  therefore  be  desirable 
to  insert  the  details  into  rules  capable  of  being  altered  by  a  proper 
authority  without  the  necessity  of  applying  to  Parliament.  I  also 
think  that  it  is  desirable  to  make  the  Land  Registry  Office  a 
Qovemment  Department,  so  that  a  minister  of  the  Crown  may  be 
directly  responsible  to  Parliament  for  it  being  properly  and 
expeditiously  worked.  No  one  is  responsible  to  Parliament  for 
the  delay  which  occasionally  occurs  in  the  chambers  of  the 
Chancery  Division.  The  officials  at  chambers  are  at  times  over- 
whelmed with  work,  which  consequently  falls  into  arrear,  it  is  in 
vain  that  the  unlucky  suitors  ask  for  a  larger  staff  of  officials,  the 
Treasury  naturally  declines  to  spend  more  money  than  it  can 
possibly  help,  and  unless  the  Land  Registry  Office  is  directly 
represented  in  Parliament  the  same  state  of  things  is  likely  to 
occur  in  it :  add  to  which,  that  a  minister  responsible  for  the 
proper  working  of  the  office  is  likely  to  cause  the  rules  to  be 
revised  as  often  as  occasion  requires. 

The  Office  will  have  to  be  assisted  by  a  proper  legal  staff. 
Probably  it  will  be  convenient  to  appoint  a  few  salaried  con- 
veyancers to  assist  the  registrar,  with  power  to  the  parties 
interested  to  insist  on  any  particular  question  being  laid  before 
counsel,  or  if  necessary  before  a  judge  of  the  Chancery  Division  at 
chambers.  In  most  cases  the  construction  of  a  deed  presents  but 
little  difficulty,  but  in  some  few  cases  the  construction  of  deeds 
and  in  many  cases  the  construction  of  a  will  cannot  be  arrived  at 
without  the  assistance  of  a  counsel  who  is  accustomed  to  advise  in 
hostile  oases,  or  even  without  the  decision  of  a  judge. 

If  the  proposed  scheme  is  carried  out  there  appears  to  be  no  need  for 
insisting  on  the  transfer  of  land  or  of  a  charge  being  made  by  deed  : 
a  simple  authority  to  the  registrar  under  the  hand  of  the  registered 
owner  ought  to  be  sufficient  to  authorise  him  to  make  the  necessary 
changes  in  the  register ;  but  even  if  a  provision  of  this  nature  is 
made,  deeds  will  probably  be  used  for  time  to  come  for  the  purpose 
of  obtaining  the  statutory  covenants  for  title.  It  will  be  observed, 
however,  that  these  covenants  will  gradually  become  of  but  little 
importance,  as  they  can  only  operate  in  cases  where  the  title  prior 
to  registration  is  imperfect. 

Lastly,  if  the  proposed  scheme  is  carried  into  effect  and  is  found 
to  work  so  well  in  practice  that  a  sale  or  mortgage  can  be  safely 
made  without  legal  advice,  so  that  the  only  legal  expenses  are  the 
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office  fees,  there  will  remain  a  very  heavy  expense  attending  the 
transfer  of  land,  which,  so  far  as  I  am  aware,  has  not  been  men- 
tioned in  print,  I  mean  the  expense  of  valuation.  In  many  cases, 
even  under  the  existing  practice,  the  valuer's  bill  greatly  exceeds 
the  solicitor's  bill.  I  suppose  that  the  greater  part  of  the  land  in 
the  country  is  valued  at  least  once  in  every  ten  or  fifteen  years  ; 
valuations  are  generally  made  on  a  sale  or  mortgage,  and  some- 
times on  a  lease :  add  to  which  that  a  valuation  may  have  to  be 
made  on  a  rating  or  Income  Tax  appeal,  and  if  threatened  legisla- 
tion be  made  it  will  have  to  be  made  on  every  death.  I  believe 
that  the  expenses  attending  the  transfer  and  ownership  of  lajid 
would  be  diminished  by  having  a  system  of  accurate  public  valua- 
tion to  a  much  greater  degree  than  they  will  by  the  best  possible 
reform  of  law  and  procedure. 

Howard  W.  Elphinstone. 
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A  DIFFICULTY  IN  THE  DOCTRINE  OF  CONSIDERATION. 

AS  far  as  I  understand,  contaracts  are  valid  in  English  law  only 
^  on  one  of  two  grounds,  either  on  account  of  a  certain  form 
observed,  or  on  account  of  a  certain  mutuality  between  the  con- 
tracting parties.  The  person  who  makes  a  promise  to  do  or  not 
to  do  something  must  derive  some  gain  in  return  for  his  promise 
arising  from  an  act  or  forbearance  of  the  other  party  (the  promisee), 
and  this  gain  is  called  cannderation. 

Accordingly  a  promisor  can  be  sued  in  virtue  of  an  existing 
contract  only  if  it  is  proved  by  the  plaintiff  that  he  is  benefited 
in  the  way  mentioned  or  implied  in  the  contract.  And  on  the 
other  side  the  promisee  can  bring  an  action  with  success  against 
the  promisor  only  if  he  is  able  to  prove  that  some  benefit  was 
granted  to  the  promisor  or  -some  loss  sustained  by  himself  in 
return  for  the  promise. 

This  mutuality  of  the  acts  or  promises  is  a  necessity.  Consideration, 
it  is  said,  must  move  from  the  plaintiff;  it  is  not  sufficient  if  the 
promisor  would  be  benefited  by  third  persons  who  are  not  parties 
to  the  contract,  in  consequence  of  it.  Besides,  it  is  said  Considera- 
tion must  be  of  some  value  in  the  eye  of  the  law,  which  I  take  to 
mean  that  it  must  be — ultimately  at  least — reducible  to  a  money 
value  (conf.  Anson,  p.  6  ^). 

According  to  Roman  law  a  contract,  properly  so  called,  is 
actionable  either  (i)  in  virtue  of  its  form '(only  the  stipulutio  in 
modem  Roman  law);  or  (2)  because  some  thing  has  been  given 
by  one  party  under  the  condition  to  have  it  returned  either  in 
specie  or  in  genere  by  the  other  (Qmtractus  re) ;  or  (3)  because  in 
certain  very  important  cases  the  mere  consensus  was  considered  to 
be  sufficient  to  create  actionable  obligations  {Contractus  consensu). 

There  can  be  no  doubt  that  among  the  consensual  contracts 
the  emtio  venditio,  that  is,  when  a  thing  is  to  be  given  against  the 
price  to  be  paid  by  the  other  party,  the  locatio  conduction  when  the 
use  of  a  thing  or  services  are  promised  by  one  person  in  return  for 
a  sum  of  money  from  the  other,  the  societas^  when  persons  promise 
one  to  another  to  contribute  to  a  common  purpose,  each  imply  a 
consideration  in  the  sense  before  mentioned. 

In  short,  in  the  case  of  the  essentially  bilateral  contracts,  i.  e. 
those  contracts  which  contain  mutual  promises  of  the  parties  con- 
cerned, a  consideration  is  necessarily  present. 

^  [We  must  add  that  every  legal  right,  whether  of  apparent  practical  worth  or  not, 
is  deemed  to  be  of  Bome  valae. — Ed.] 

VOL.  II.  D 
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And  the  same  must  be  admitted  of  most  of  the  contractus  re^ 
although  thej  are  essentially  unilateral,  involving  only  the  promise 
to  restore  the  things  given  or  things  of  the  same  kind. 

Thus  it  is  clear  that  in  case  of  a  mutuum  only  the  person  who 
receives  the  money  promises  to  do  something,  i.  e.  to  restore  as 
much  money  or  other  tangible  things  to  the  lender  as  he  has 
received.  But  it  is  equally  dear  that  he  is  benefited  by  the 
contract,  as  having  received  money  for  his  own  use  and  disposition. 
The  same  remarks  apply  to  the  commodatum^  where  an  individual 
thing  is  given  to  a  person  to  enable  him  to  make  a  certain  use  of 
the  thing  by  the  will  of  the  commodans,  the  borrower  beilig  obliged 
to  restore  the  thing  after  having  made  the  use  of  it  allowed  by  the 
lender. 

The  creditor  (pilaris)  also  derives  a  benefit  by  the  datio  pignarU^ 
because  in  this  way  he  gets  security  for  his  claim.  Consideration 
for  his  promise  to  restore  the  thing  pledged  after  he  has  got  satis- 
fiiction  for  his  claim  is  therefore  present  in  this  case  also. 

Quite  different,  however,  is  the  fourth  case  of  real  contracts  with 
which  we  have  yet  to  deal — the  depositum.  If  I  leave  with  a 
friend  a  box  which  I  cannot  take  with  me  when  I  am  going  on  a 
journey,  then  he  is  under  the  obligation  to  take  care  of  it — ^he  is 
liable  for  dolus  and  culp&  lata,  and  has  to  restore  the  box  as  soon 
as  I  claim  it  back.  It  is  quite  clear  that  here  the  person  who 
makes  the  promise  is  not  at  all  benefited  by  the  contract ;  he  is 
merely  burdened  by  it :  he  has  to  provide  the  necessary  room  for 
the  thing  deposited,  and  is  liable  for  his  gross  negligence.  Con- 
sideration in  this  case  seems  to  be  absent.  Sut  there  is  not  the 
slightest  doubt  that  a  depoHtum  is  a  valid  contract,  and  perfectly 
actionable  according  to  English  law.  For  this  opinion  I  find 
sufficient  evidence  in  the  usual  text-books^,  as  well  as  in  two 
cases  which  I  have  considered  a  little  more  carefully:  Hart  v. 
Miles,  4  C.  B.,  N.  S.  37  ad.  fin.,  and  Coggs  v.  Bernard,  2  Lord 
Raymond's  Hep.  p.  989. 

The  facts  of  the  case  of  Hart  v.  Miles  are  shortly  the  following: 
the  plaintiff  left  two  bills  of  exchange  in  the  hands  of  the  defendant, 
who  promised  to  get  the  bills  discounted  and  to  hand  over  the 
proceeds  to  a  certain  banker  to  the  plaintiff's  account ;  afterwards 
the  defendant  succeeded  in  getting  the  bills  discounted,  but  he 
failed  to  fulfil  the  other  part  of  his  promise  to  pay  the  proceeds  to 
the  plaintiff's  account. 

The  Court  held  that  the  promise  was  made  upon  good  con- 

^  Anson,  p.  78.  The  fact  of  a  mere  placing  or  levying  property  in  the  handa  of  a  bailee 
or  depoeitanr  will  create  a  promiae  to  nae  reaaonaUe  care  in  the  aafe  custody  of  the 
property  and  will  support  a  promise!  to  undertake  certain  serrices  in  respect  of  it. 
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sideration,  namely,  the  permission  of  the  plaintiff  to  the  defendant's 
retaining  the  bills  of  exchange  in  his  possession. 

The  fact  (so  says  Byles  J.)  that  the  defendant  entrusted  or  continued 
to  entrust  the  bills  to  the  defendant  was  a  good  consideration, 
moving  from  the  plaintiff,  for  the  defendant's  promise  to  hand  over 
the  proceeds,  if  he  succeeded  in  getting  the  bills  discounted. 

But  is  this  really  true?  Is  the  fact  of  leaving  things  with 
another  person  in  order  to  have  them  or  their  value  preserved  for 
oneself  really  any  advantage  to  the  person  charged  with  this  duty, 
or  is  he  not  merely  subjected  to  a  burden  ?  I  think  there  can  be 
no  doubt  whatever  tbat  the  word  permission,  grant,  or  other 
expression  which  conveys  the  idea  of  a  benefit  conferred  is  not 
applicable  to  such  an  act. 

And  it  seems  to  me  that  the  three  judges,  although  they  unani- 
mously justified  the  promise  in  this  way,  felt  the  weakness  of  this 
argument.  At  least,  they  give  other  reasons.  Thus  they  say  the 
loss  of  the  opportunity  of  having  the  bills  discounted  elsewhere 
was  a  detriment  to  the  plaintiff,  which  would  be  of  itself  a  sufficient 
consideration. 

To  this  I  must  answer,  that  it  is  quite  clear  that  parting  with 
possession  (and  its  consequences)  is  in  itself  a  disadvantage,  but  in 
the  given  circumstances,  where  a  man  is  either  obliged  or  wishes 
for  some  reason  to  part  with  bis  possession,  it  is  an  advantage  to 
have  somebody  to  whom  one  can  entrust  the  custody  of  the  things 
to  be  parted  with. 

Moreover,  the  kind  of  transfer  here  spoken  of  has  not  such  a 
reference  to  the  person  of  the  promisor  as  seems  to  be  implied  by 
the  notion  of  consideration.  There  is  no  benefit  conferred  by  it 
upon  that  person  as  there  is,  for  instance,  when  a  right  to  sue  him 
is  waived  by  the  promisee. 

I  will  now  consider  the  case  in  question  from  the  point  of  view 
of  the  Boman  law. 

As  I  have  explained,  in  English  law  the  case  is  treated  as  if  it 
were  a  depontum.  It  will  therefore  be  useful  to  consider  its  facts 
under  the  rules  which  determine  the  nature  of  Depositum  in  Roman 
law,  and  see  whether  it  really  belongs  to  that  class  of  contracts. 

A  Depositum  is  concluded  if  a  person  accepts  a  thing  given  to 
him  without  any  salary  for  his  trouble  and  without  any  other 
obligation  than  to  keep  the  thing  in  his  custody  and  to  deliver  it  to 
the  deponens  at  any  future  time,  if  he  should  ask  for  it  (Amdts, 
§  285).  Thus  it  is  decided  in  D.  16.  3.  i.  §  11,  that  if  a  man 
receives  a  thing  under  the  condition  to  deliver  it  into  the  custody 
of  a  third  person  he  is  liable  to  an  actio  ex  mandato,  and  not  to  an 
actio  depositi;  and  a  similar  decision  is  given  in  the  two  following 

D  7, 
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sections  of  the  same  title  (D.  i6,  3.  i.  §§  la,  13).  If  we  apply 
this  principle  to  the  contract  in  the  case  of  Hart  v.  MiUs^  we  see 
that,  according  to  the  views  of  Roman  law,  the  transaction  is  not  a 
deposilum  but  a  mandatum^  for  the  defendant  who  retains  the  bills 
is  under  the  special  obligation  to  discount  them  and  to  pay  the 
proceeds  to  the  plaintiff's  banker. 

Thus  we  are  driven  to  enquire  whether  there  is  not  something  in 
the  nature  of  a  mandatnm  (the  fourth  consensual  contract)  which 
would  constitute  the  elements  of  consideration  in  accordance  with 
our  definition  of  this  notion.  At  the  first  sight  I  am  inclined  to 
negative  this  question,  for  a  person  who  undertakes  to  perform  the 
business  of  another  man  upon  his  request  without  any  reward  is 
apparently  burdened,  and  only  burdened,  by  such  an  agreement. 

But  in  the  same  way  as  in  the  case  of  depontum,  it  does  not 
seem  as  if  there  were  any  doubt  in  the  minds  of  the  judges  as  to 
the  actionability  of  a  mandatnm  in  the  sense  in  which  it  is  defined 
by  the  Roman  jurists. 

It  will  therefore  be  worth  while  to  state  the  reasons  given  by  the 
Courts^  and  for  that  object  I  intend  to  consider  the  second  case  of 
Coffffi  V.  Bernard.  Here  the  parties  agreed  that  the  defendant  should 
take  up  several  hogsheads  of  brandy  in  the  plaintiff's  cellar,  and 
lay  them  down  safely  and  securely  in  a  certain  cellar  in  another 
street.  Sut  in  putting  them  down  there,  one  of  the  casks  was 
staved,  and  a  great  quantity  of  brandy  was  spilt.  The  question 
was  whether  the  defendant  was  liable  to  make  good  this  loss. 

The  judgment  is  remarkable  for  its  clearness.  It  distinguishes 
the  case  clearly  from  a  depositum  in  the  sense  of  Roman  law  (a 
general  bailment),  and  says  that  in  such  a  case  the  bailee  (deposit- 
arius)  is  liable  only  for  gross  negligence.  But  it  is  different  if  a 
man  expressly  undertakes  such  an  act  as  to  forward  things  safely 
and  securely;  then  he  becomes  liable  if  damage  is  done  to  them  by 
his  neglect  (in  general,  whether  culpa  lata  or  levu).  This  opinion, 
given  by  Mr.  Justice  Gould,  is  more  fully  developed  by  Chief 
Justice  Holt.  He  distinguishes  clearly  the  different  cases  of  bail- 
ment, and  determines  the  liability  in  each  case.  Thus  the  bailee 
with  whom  a  thing  is  deposited  is  liable  for  gross  negligence ;  the 
bailee  who  had  undertaken  to  carry  things  gratis  wiU  be  liable  if 
the  things  were  spoilt  by  his  own  fault  or  that  of  his  servants  or 
agents,  but  not  if  damage  was  done  by  third  persons  to  the  things. 
And  then  he  goes  on  to  say,  that  such  a  transaction  is  called  a  man^ 
datum  by  Bracton,  creating  an  actio  ex  mandato.  In  English  it  is  called, 
as  the  Chief  Justice  expresses  himself,  an  acting  by  commission ;  and 
if  a  man  acts  by  commission  for  another  gratis,  and' behaves  himself 
negligently  in  the  execution  of  his  commission,  he  is  answerable. 
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We  see. then  that  a  mandatum  is  a  valid  transaction  according 
to  these  authorities.  But  where  is  the  consideration  which  would 
support  its  actionability  ? 

The  only  answer  I  can  find  in  the  judgment  is  that  the  owner's 
trusting  the  defendant  with  the  goods  is  a  sufficient  consideration 
to  burden  him  with  a  careful  management  of  the  goods. 

If  we  generalise  this  sentence  we  must  say:  The  confidence  or 
trust  which  is  put  in  the  mandatarius  by  the  mandans  is  a  good 
consideration  for  the  obligation  of  the  former.  But  I  think  this 
confidence  will  usually  be  found  to  be  present  not  only  in  the  case 
of  mandatum,  but  in  all  other  contracts ;  though  its  presence  is  by 
no  means  necessary  for  the  validity  of  a  contract.  I  may  give  a 
mandatum  without  trusting  a  person,  simply  because  there  is  no 
other  person  whom  I  could  employ,  whilst  there  is  an  urgent 
necessity  for  employing  some  one.  Trust  is  nothing  but  the  usual 
motive  why  we  enter  into  contractual  relations  with  a  certain  person, 
and  not  with  others.  It  has  nothing  to  do  with  the  notion  of  con- 
sideration, as  it  is  understood  in  the  sense  stated  above. 

According  to  our  researches,  therefore,  consideration  is  absent  in 
case  of  one  of  the  contractus  re,  the  depasitum,  and  it  is  equally  absent 
in  one  of  the  four  contractus  consensu,  the  mandatum,  although 
both  the  contracts  are  actionable,  according  to  English  law,  and 
the  liability  of  the  depositarius,  as  well  as  the  mandatarius,  is 
exactly  the  same  as  that  which  is  recognised  by  Roman  law.  The 
depositarius  is  liable  for  dolus  and  culpa  lata  only,  the  mandatarius 
for  every  kind  of  culpa. 

It  would  be  very  interesting  to  extend  this  investigation  to  some 
other  cases  of  contract  in  which  difficulties  have  arisen  about  con- 
sideration, but  this  I  must  leave  for  some  other  opportunity. 

Ebwin  Gbuebeb. 


[Certainly  it  will  not  do  to  say  that  the  bailor's  confidence  in 
the  bailee  is  a  consideration  for  the  bailee's  promise.  Mr.  O.  W. 
Holmes  has  pointed  out  (The  Common  Law,  pp.  196,  197)  that 
the  case  was  really  treated  as  one  of  delict,  by  a  survival  of 
the  theory  on  whidh  the  action  of  assumpsit  was  framed.  Our 
modem  account  of  the  matter  is  that  partmg  with  the  possession 
of  the  goods  is  consideration  enough.  No  doubt  the  oailor  de- 
prives mmself  of  the  legal  advantc^s  of  possession  in  order  to 
gain  a  greater  benefit.  But  this  is  the  case  in  every  contract ; 
a  man  gives  a  valuable  consideration  because  that  which  he  expects 
in  return  is  in  his  own  judgment  better  for  him  than  that  which  he 
parts  with.  In  the  case  of  a  gratuitous  bailment  the  theoiy  of 
Consideration  is  strained  to  the  utmost,  but  it  does  not  break. — Ed.] 
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THE  ADMINISTRATION  OF  JUSTICE  IN  CEYLON. 

MANY  people  suppose  that  Ceylon  is  under  the  government  of 
India,  and  this  is  hardly  surprising.  Lying  close  to  the 
continent  of  India,  and  inhabited  by  native  races  who  migrated 
originally  from  India,  one  would  naturaUy  suppose  that  whatever 
government  might  suit  India  would  suit  Ceylon  also.  In  fact,  the 
small  portions  of  Ceylon  which  the  Dutch  owned  and  ceded  to 
England  in  1796  were  at  first  attached  to  the  Madras  Presidency; 
but  an  over-hasty  interference  with  existing  arrangements,  coupled 
with  intolerable  rapacity  and  corruption  on  the  part  of  imported 
Malabar  ofiicials,  caused  the  Sinhalese  on  the  west  coast  to  revolt, 
and  before  the  century  was  out,  Mr.  Pitt  determined  that  the 
dependency  should  thenceforward  be  governed  as  a  Crown  Colony. 
Hence  it  is  that  Ceylon,  instead  of  being  governed  as  part  of  the 
great  Indian  Empire  with  which  she  has  so  much  in  common,  shares 
the  care  of  the  Colonial  Office  with  our  West  Indian  possessions,  the 
Australian  Colonies,  and  other  dependencies  totally  unlike  herself. 
Advantages  at  once  suggest  themselves  which  Ceylon  might  have 
enjoyed,  had  she  been  allowed  to  share  the  government  of  her 
grand  neighbour,  instead  of  being  governed  by  herself,  on  a  little 
scale,  under  another  department.  In  India,  Land  Settlement,  Codes 
of  Substantive  Law  and  Procedure,  and  many  other  matters  of 
legislation  and  government,  have  been  contrived  by  the  high  talent 
at  the  disposal  of  a  government  conducted  on  a  grand  scale.  Poor 
Ceylon  offers  a  sorry  contrast  to  all  this :  much  of  her  legislation 
embodying  substantive  law  has  been  very  unintelligently  framed, 
and  legal  procedure  halts  in  a  state  of  confusion  between  traditions 
of  the  Roman-Dutch  law  and  innovations  tacitly  borrowed  from 
England. 

In  Ceylon,  as  in  India,  England  undertakes  to  govern  a  large 
native  population  very  unlike  Englishmen  in  most  of  their  ways, 
and  in  each  place  the  European  inhabitants  must  always,  for  climatic 
reasons,  be  in  an  infinitesimally  small  minority,  compared  with  the 
native  population.  The  task  of  government  includes  that  of  pro- 
viding suitable  law  and  efficient  administration  of  justice.  We 
English  are  perhaps  a  little  disposed  to  plume  ourselves  on  the 
benefits  conferred  upon  Orientals  in  the  shape  of  British  justice. 


Hie  Administration  of  Justice  in  Ceylon.  39 

Our  administration  of  justice  is  certainly  honestly  intentioned  and, 
so  far  as  concerns  English  judicial  officers,  scrupulously  pure.  *  Nulli 
vendemuSj  nulli  negaUmus  aut  differemii^  rectum  aut  JusHtiam,*  If  we 
apply  the  Magna  Charta  promise  to  ourselves  as  rulers  of  Ceylon, 
the  first  branch  of  it  is  kept  faithfully.  As  to  the '  nulli  negabimus  aut 
differemuSy*  I  fear  we  have  less  cause  for  self-gratulation.  There  is 
no  native  *  public  opinion'  in  Ceylon,  but  if  we  could  get  at  the 
great  mass  of  private  opinions  and  assess  a  resultant,  I  doubt  if  it 
would  be  complimentary,  on  the  point  of  efficiency,  to  the  adminis- 
tration of  justice. 

Unfortunately,  we  are  somewhat  prone  to  underrate  the  import- 
ance of  this  department  of  Government,  and  to  listen  with  impatience 
to  suggestions  that  the  administration  of  justice  in  an  eastern  de- 
pendency  can  leave  much  to  be  desired.  Law  is  not  a  popular  topic 
with  Englishmen.  Ourselves  a  practical,  law-abiding  people,  we 
habitually  in  the  main  conform  ourselves  to  the  law,  and  litigate  as 
little  as  possible.  The  habitually  litigious  man  is  rare  and  deservedly 
unpopular.  We  like  to  hear  as  little  as  possible  of  law  and  lawyers. 
The  people  enjoy  incorruptible  British  justice;  what  more  can. they 
wanti  And  if  Taw  in  general  is  an  unpopular  subject,  procedure 
as  distinguished  from  substantive  law  is  still  more  so.  Some  would 
even  seem  to  regard  jEkll  procedure  as  ex  necessitate  mere  pettifogging 
technicality,  cunningly  devised  by  lawyers  for  their  own  base 
ends.  Perhaps  this  is  a  tradition  lingering  from  bye-gone  days 
when  litigation  in  England  was  hampered  by  *  valuable  forensic 
inventions'  now  long  since  swept  away  by  the  besom  of  law 
reform. 

To  ensure  justice  to  the  governed  we  need,  beside  judicial  purity, 
a  body  of  substantive  law  adapted  to  the  circumstances  of  the 
people,  and  a  well  devised  system  of  procedure,  by  means  of  which 
the  law  may  be  invoked,  enforced  and  generally  brought  to  bear. 
Moreover,  the  judiciary  of  all  sorts  must  be  endowed  not  only  with 
purity  but  capacity. 

The  need  for  judiciously  contrived  procedure  is  even  greater 
in  a  country  like  Ceylon  than  in  England.  With  us  the  common 
sense  and  non-litigious  temperament  of  suitors  carry  proceedings 
with  scarcely  a  jolt  over  many  a  defect  in  Procedure.  The 
native  of  Ceylon  is  emphatically  litigious,  and  uses  litigation, 
both  criminal  and  civil,  as  a  weapon  of  offence  against  persons  whom 
he  wishes  to  annoy.  False  criminal  charges  and  false  civil  claims 
are  weapons  very  commonly  resorted  to.  Again,  unlike  the  English- 
man, who,  as  a  rule,  likes  to  mind  his  own  business  and  come  in 
contact  with  legal  machinery  as  little  as  possible,  the  native  of 
Ceylon  seems  to  court  the  interference  of  the  law,  and  in  the 
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performanca  of  his  own  obligations  is  disposed  to  await  its  push. 
Perjary  is  as  common  in  the  Ceylon  Courts  as  in  those  of  Indi&. 
Crime  is  sometimes  committed  solely  in  order  to  accuse  some  enemy 
of  being  the  criminal.  I  remember  a  case  in  which  some  Sinhalese 
men  murdered  a  Tamil  for  no  purpose  of  plunder,  and  for  no  grudge 
whatever,  but  simply  in  order  to  accuse  some  fellow-villagers  of 
being  the  murderers.  It  would  be  very  difficult  to  convince  the 
average  villager  that  he  does  anything  wrong  when  he  suborns  a 
string  of  false  witnesses  to  convict  an  enemy  of  some  offence  which 
he  really  suspects  him  to  have  perpetrated,  or  commits  perjury  or 
forgery  in  order  to  secure  some  advantage  to  which  he  thinks  he 
ought  to  be  entitled.  I  recollect  a  witness  who,  on  being  cross- 
examined  as  to  character,  admitted  that  he  had  been  convicted  of 
forgery.  The  cross-examination  over,  the  witness  addressed  the 
judge  much  as  follows  : — It  appeared,  he  said,  to  him,  that  he  had 
been  questioned  about  the  conviction  with  the  view  of  disparaging 
his  character,  and  having  admitted  the  fact,  he  should  like  to  be 
allowed  to  explain  that  the  circumstances  were  by  no  means  dis- 
creditable to  him.  '  The  fact  was,'  he  continued, '  that  I  and  my 
sister  had  inherited  a  piece  of  land  in  undivided  shares.  I  wanted 
the  whole  to  be  sold,  but  she  would  not  agree.  What  could  I  do? 
I  was  obliged  to  take  another  woman  before  the  notary,  and  say  it 
was  my  sister  come  to  join  in  the  sale-deed.'  It  is  not  too  much  to 
say  that  in  the  large  majority  of  contested  cases  which  come  before 
the  Supreme  Court  in  appeal  the  issues  involve  perjury  on  the  one 
side  or  the  other.  As  for  instance,  the  plaintiff  sues  on  a  promissory 
note,  and  the  defendant  pleads  forgery;  or  the  defendant  pleads 
payment,  and  the  plaintiff  denies  the  payment ;  or  the  plaintiff  avers 
that  he  and  his  ancestors  had  been  in  quiet  enjoyment  of  certain 
land  up  to  a  certain  day  when  defendant  forcibly  ousted  plaintiff, 
and  defendant  answers  that  he  and  his  ancestry  were  always  in 
possession,  and  plaintiff's  party  never  had  any  enjoyment  at  all. 
As  far  back  as  1833  ^  Commission,  reporting  generally  on  the 
Administration  of  Justice,  commented  on  the  custom  of  parties  in 
their  pleadings  denjdng  all  the  allegations  of  the  other  side,  irre- 
spective of  truth,  in  the  mere  hope  that  something  might  happen  to 
prevent  their  being  proved  at  the  trial.  Much  of  the  same  spirit 
obtains  now-a-days.  I  remember,  indeed,  a  pleading  drawn  by  a 
Eurasian  lawyer  in  Crown  employ,  in  which  the  pleader,  .not 
content  with  denying  all  the  plaintiff's  allegations  made  up  to 
date,  proceeded  to  deny  by  anticipation  all  allegations  which  the 
plaintiff  might  thereafter  make  in  any  future  pleading.  False 
testimony  is  a  more  scientific  matter  amongst  the  Tamils  in  the 
northern  parts  of  the  island   than  amongst  the   Sinhalese,  and 
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the  witnesses  are  sometimes  exercised  at  a  mock  trial  before  the 
real  one. 

It  is  no  light  task  to  devise  Law  and  Procedure  which  shall 
effect  the  maximum  of  good  and  the  minimum  of  harm  under  such 
circumstances,  and  the  task  is  all  the  harder  on  account  of  the 
difficulty  of  ascertaining  what  the  natives  themselves  think  about 
such  matters.  In  England  when  the  shoe  pinches,  public  opinion 
expresses  itself  roundly,  and  the  press  ventilates  the  grievance.  A 
timid  and  suspicious  Eastern  population  has  no  expressed  public 
opinion.  Moreover,  the  few  newspapers  published  in  Ceylon  report 
legal  matters  very  ineflTectively,  and  shortcomings  in  the  adminis- 
tration of  justice,  which  in  the  interest  of  the  public  should  have 
publicity,  are  very  commonly  passed  over  in  silence. 

So  much  for  the  a  priori  importance  and  difficulties  of  the  matter. 
We  may  pass  on  to  the  facts. 

Ceylon  is  about  the  size  of  Ireland,  and  at  the  last  census,  in  1881, 
numbered  close  on  2,760,000  inhabitants.  Of  these  rather  more 
tlian  two-thirds  were  Sinhalese,  a  race  who  migrated  from  India 
about  500  B.C.  Of  the  remaining  third  not  quite  700,000  were 
Tamils,  a  race  identical  with  the  Tamils  of  the  Madras  Presidency 
of  India.  About  185,000  were  a  race  called  by  the  English  *  Moor- 
men,' akin  to  the  Mohlahs  of  Southern  India  and  professing  the 
Mahomedan  religion.  There  were  also  nearly  18,000  Eurasians, 
and  nearly  5000  Europeans.  Roughly  speaking,  the  Sinhalese 
inhabit  the  southern  two-thirds  of  the  island,  and  the  Tamils  the 
northern  third ;  but  nearly  200,000  of  the  Tamils  were  immigrant 
coolies  employed  on  coffee-estates  in  the  central  province.  Owing 
to  thevicissitudes  of  the  European  planting  enterprise,  the  number 
of  these  estate  coolies  has  probably  materially  diminished  since 
the  census. 

Comparing  Ceylon  with  India,  the  subject-matter  of  government 
bears  in  its  main  characteristics  a  close  resemblance  to  that  of 
Southern  India.  Points  of  differentiatioji  there  are,  partly  assign- 
able to  the  insular  position  of  Ceylon,  and  partly  brought  about  by 
different  systems  of  government.  Caste  is  in  Ceylon  a  far  less 
formidable  matter  than  in  India — a  matter  of  social  distinction 
rather  than  religion.  Again,  the  remains  of  the  joint  family  and 
the  village-community  systems  seem  largely  to  have  been  obUterated 
and  crushed  out  by  the  methods  of  government  adopted  in  Ceylon. 
Partly,  perhaps,  in  consequence  of  Ceylon  being  long  regarded  as  a 
Dutch  '  colony '  acquired  by  England,  less  consideration  seems  to 
have  been  shown  for  native  traditions  than  in  India.  For  instance, 
in  India  fines  imposed  by  criminal  courts  are  recovered  from  the 
defendant's  moveable  property  only.    In  Ceylon  it  has  always  been 
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the  practice  to  sell  up  the  defendant's  land  ; — a  very  harsh  measure 
where  the  people  are  passionately  attached  to  their  ancestral  lands. 
Many  a  Sinhalese  has  been  rendered  a  landless  and  desperate  man 
by  some  Rs.50  fine  imposed  by  a  police  magistrate,  for  the  possession 
of  illicit  toddy  or  some  other  not  very  heinous  offence.  I  remember 
an  instance  in  which  a  Kandyan  was  sentenced  in  the  police-court 
to  three  months'  imprisonment  and  a  fine  of  Rs.50.  He  emerged 
from  gaol  to  find  that  his  land  had  been  sold  for  the  fine,  and 
bought  by  a  man  with  whom  he  had  a  quarrel.  The  purchaser 
taunted  him  with  his  loss.  He  swore  in  his  anger  that  his  enemy 
should  never  cultivate  the  land,  and,  meeting  him  on  the  land 
when  the  time  for  tillage  arrived,  struck  him  a  mortal  blow 
with  an  axe  or  hoe.  He  was  convicted  of  murder  and  suffered, 
death.  I  am  glad  to  say  that  under  a  recent  Criminal  Procedure 
Code  land  is  no  longer  sold  to  pay  fines.  It  is  still,  however, 
liable  to  be  sold  to  pay  for  imprisoned  convicts'  maintenance 
in  gaol. 

Ceylon,  being  governed  under  the  Colonial  Ofiice,  is  always 
styled  a  'colony.'  And  yet  the  term  seems  a  misnomer.  For 
'  colony '  means  a  settlement  of  immigrants,  and  the  government  of 
Ceylon  is  not  the  government  of  a  colony  in  that  sense.  Our 
Australian  dependencies  are  fairly  styled  colonies,  the  natives  being 
few,  savage,  and  fast  disappearing,  and  the  immigrants  virtually 
the  sole  objects  of  government.  The  Dutch  government  in  Ceylon 
also  might  fairly  be  called  the  government  of  a  colony,  inasmuch 
as  the  Dutch  governed  for  the  sake  of  the  Dutch,  and  took  small 
account  of  the  welfare  of  the  natives.  Had  we  owned  plantation 
of  the  isle  in  those  days  we  might  or  might  not  have  done  the 
same.  Now,  however,  we  do  profess  to  govern  in  the  interest 
of  all,  native  and  immigrant  alike.  Still,  it  may  be  said,  what 
difference  can  be  made  by  the  use  of  a  mere  epithet? — 'Words 
in  themselves,'  says  Bentham,  'are  of  no  sort  of  consequence,  but 
when  they  are  made  the  foundation  of  practical  institutions,  then 
surely  their  propriety  becomes  worth  investigating.'  Perhaps  if 
Ceylon  had  not  been  persistently  styled  a  'colony,'  she  might 
never  have  been  saddled  with  one  practical  institution  which 
has  proved  disastrously  impracticable  for  her — ^I  mean  the  Boman- 
Dutch  Law. 

The  Roman-Dutch  law,  that  is,  the  law  which  prevailed  in  the 
United  Provinces  of  the  Netherlands  before  it  was  superseded  by  the 
Code  NapoUon^  is  the  ultimate  common  law  of  Ceylon.  For  example, 
about  fifteen  years  ago  there  was  much  conflict  of  judicial  opinion 
on  the  question — ^whether,  in  cases  of  intestacy,  the  sucoeasion 
should  go  according  to  the  law  of  North  Holland  or  the  law  of 
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South  Holland.  At  last  the  question  was  set  at  rest  by  an  elaborate 
judgment  of  Chief  Justice  Sir  Edward  Creasy.  The  parties  to  the 
case  in  which  that  final  determination  was  arrived  at  were  Sinhalese, 
and  the  case,  if  entitled  after  English  fashion,  would  have  been 
styled  Wickreme  Araiehigi  v.  WapuiafUrigi.  Many  will  deem  this 
sufficiently  absurd,  but  there  is  much  worse  behind.  However, 
before  describing  further  the  ills  for  which  the  Roman-Dutch  law 
is  responsible,  I  must  explain  how  the  Roman-Dutch  law  got  in 
at  all. 

Towards  the  close  of  the  last  century  the  Dutch  were  masters  of 
some  forts  and  plantations  on  the  sea-board,  and  on  the  west  coast 
tiiey  exerdsed  more  or  less  control  over  the  intervening  belts  of 
territory.  Over  these  possessions  they  administered  their  own 
Roman-Dutch  law.  About  1 796  these  Dutch  possessions  were  ceded 
to  us,  and,  by  the  usual  rule,  the  law  then  in  force  in  the  ceded 
territory  would  remain  in  force  untU  altered  by  the  conquerors. 
Thus  the  Roman-Dutch  law  was  continued  as  the  common  law  for 
these  strips  of  territory.  In  process  of  time  we  acquired  dominion 
over  the  whole  island,  and  still  the  Dutch  law  was  supposed  to 
govern  our  possessions,  thus  becoming  the  ultimate  common  law  of 
the  whole  of  Ceylon,  and  governing  in  places  where  no  Dutchman 
ever  set  his  foot.  Certain  native  customary  laws  are  administered 
in  the  central  and  northern  provinces  when  ascertainable.  Where 
these  are  silent  the  Dutch  law,  as  expounded  by  Voet,  Oroenewegen, 
and  other  Dutch  jurists,  must  prevail  The  mischief  resulting  from 
this  it  would  be  hard  to  exaggerate.  At  this  day  no  one  can  read 
the  Dutch  law-books,  and  the  Latin  ones  are  practically  beyond  the 
capsicity  of  the  bulk  of  legal  practitioners.  The  situation  would 
indeed  have  been  unbearable,  had  not  English  law  pure  and  simple 
been  imported  into  various  important  departments,  such  as  Law  of 
Evidence,  Banking,  Bills  of  Exchange,  etc.  Still,  in  the  absence  of 
spedal  provision,  the  Dutch  law  governs.  The  present  generation 
of  lawyers,  doing  their  business  in  English,  derive  their  legal  ideas 
largely  from  English  text-books ;  English  improvements  and  English 
civilization  have  spread  all  over  the  island,  yet  the  common  law  is 
Dutch.  But  it  is  with  regard  to  Procedure  that  the  result  has  been 
most  disastrous.  As  Dutch  institutions  dropped  out  of  sight,  much 
of  the  Dutch  law  became  meaningless.  English  procedure  and 
forms  of  pleading  tacitly  crept  into  use  in  indistinct  and  blurred 
fashion,  without  ever  having  been  enacted  or  precised.  The  result 
is — chaos  and  confusion. 

The  Dutch  Criminal  Law  has  long  been  in  great  measure  virtually 
obsolete  ;  something — it  is  difficult  to  say  how  much — of  English 
Criminal  Law  imperceptibly  crept  into  use  without  express  enact- 
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ment:  and  in  point  of  fact,  incredible  as  it  may  seem,  the  jadges 
were  left  to  administer  a  kind  of  equitable  criminal  law  on  their 
own  responsibility.  At  last,  after  long  years  of  uncertainty,  this 
latter  anomaly  has  been  remedied  by  Codes  of  Criminal  Law  and 
Procedure  (in  which  much  has  been  borrowed  from  India),  which 
came  into  operation  at  the  beginning  of  this  year. 

Two  other  topics  of  Law  havQ  suffered  a  similar  kind  of  paralysis 
arising  from  this  halting  between  the  English  and  Dutch  systems,  viz. 
Hypothec  or  Mortgage,  and  Administration  of  Deceased  Persons' 
Estates.  The  natives  traffic  very  largely  in  petty  mortgages,  down 
to  the  value  even  of  a  few  rupees,  and  this  uncertainty  of  the  law 
operates  very  hardly  and  unwholesomely  on  them.  It  works  much 
hardship  also  in  the  case  of  European  mortgages  on  coffee  or  other 
estates,  and  many  an  English  investor  has  found  cause  to  rue  it. 
Perhaps  even  more  disastrous  is  the  legal  paralysis  with  regard  to 
Administrations,  arising  simply  from  confusion  between  two  incon- 
sistent systems,  the  Dutch  and  the  English.  The  Dutch  system 
was  one  of  paternal  administration  ;  the  estate  being  taken  out  of 
the  control  even  of  an  executor.  The  English  system  (followed  in 
India)  allows  the  executor  or  administrator  to  act  on  his  own 
responsibility,  and  interferes  only  when  special  cause  for  inter- 
ference is  shown  by  some  party  interested.  The  Boards  and 
Chambers  which  transacted  this  business  in  the  Dutch  times 
no  longer  exist,  but  the  tradition  of  the  Dutch  Procedure  still 
lingers  in  the  rules  of  Court.  The  result  is  hopeless  delay  and 
confusion,  to  the  advantage  of  no  one  save  the  local  lawyers,  as 
year  after  year,  sometimes  for  tens  of  years,  these  administrations 
drag  on. 

Unlike  India,  Ceylon  has  no  Courts  in  which  justice  is  adminis- 
tered in  the  native  languages^,  excepting,  indeed,  the  'Village 
Tribunals,'  an  institution  akin  to  the  Indian  '  Panchayet,'  which  of 
late  years  has  been  partially  introduced  in  some  districts,  with  a 
jurisdiction  limited  to  Rs.20.  If  a  villager  seeks  to  recover  any 
sum  between  Ils.20  and  Rs.ioo  he  must  sue  in  the  Court  of  Bequests, 
filing  a  libel  written  in  the  English  language,  and  providing  English 
translations  of  all  documents  he  may  use  as  evidence.  Claims  over 
Bs.ioo  must  be  preferred  in  the  District  Court,  which  has  an  un- 
limited civil  jurisdiction.  Similarly,  petty  criminal  offences  are 
punishable  by  police  magistrates.  The  District  Courts  have  a  large 
criminal  jurisdiction,  though  still  limited.  The  graver  offences,  in- 
cluding capital  crime,  are  disposed  of  in  the  Supreme  Court  by  a 

^  The  DAtiye  langaages  are  lees  employed  for  official  matters  in  Ceylon  than  in  India, 
*and  Europeans  in  Ceylon  are  in  general  less  conversant  with  the  vernacular  than  their 
brethren  in  India. 
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jadge  and  jury.  In  all  these  Courts  English  is  the  legal  language, 
and  all  the  proceedings  are  conducted  in  English,  by  the  aid  of 
interpretation.  As  I  have  had  no  personal  experience  of  the  Indian 
vemacular  Courts  I  will  not  pretend  to  say  on  which  side  the 
advantage  lies,  but  there  are  certainly  disadvantages  inseparable 
from  the  employment  in  small  cause  courts  of  a  language  not  under-^ 
standed  of  the  people.  Perjury  is  made  easier;  and  there  is  further 
the  serious  drawback  that  the  native  suitor,  not  understanding  the 
language  in  which  the  proceedings  are  conducted,  is  placed  wholly 
at  the  mercy  of  subordinate  court  officials  and  the  local  native  and 
Eurasian  lawyers.  His  evidence  is  interpreted  to  the  judge,  but  the 
judge's  observations  are  not  necessarily  interpreted  to  him ;  he  very 
likely  is  never  made  aware  of  the  judge's  ratio  decidendi^  especially 
if  (as  too  frequently  happens)  his  case  has  failed  through  the  ineffi- 
ciency of  his  lawyer.  There  is,  again,  the  further  risk  of  the  pro- 
ceedings suffering  from  incorrect  interpretation.  I  do  not  say  that 
the  proceedings  in  the  Courts  of  First  Instance  suffer  from  dishonest 
interpretation ;  but  I  am  afraid  they  suffer  sometimes  from  sheer 
incompetency  on  the  interpreter's  part.  The  interpreters  are  but 
poorly  paid,  and  interpretation  needs  no  mean  degree  of  intelligence, 
plus  a  very  thorough  knowledge  of  both  the  languages  concerned. 
It  has  happened  to  me,  when  trying  criminal  charges  on  circuit,  to 
find  the  rendering  of  a  local  interpreter  characterised  not  merely  by 
inaccuracy  but  by  absolute  distortion. 

In  the  civil  courts  there  is  considerable  miscarriage  of  justice — 
apart  from  what  may  be  due  simply  to  successful  falsehood — arising 
from  defective  procedure,  coupled  with  the  inefficiency  of  the  local 
practitioners.  A  vast  number  of  law-suits  run  their  course  without 
the  real  fekcts  in  dispute — ^what  lawyers  call  'the  merits' — having 
really  come  before  tiie  Court.  The  Supreme  Court  in  Appeal  has 
constantly  the  mortification  of  having  to  deal  with  long  standing 
suits,  in  which  the '  merits '  have  never  been  fairly  reached.  Passing 
to  criminal  matters,  the  tribunal  in  which  the  most  miscarriages 
of  justice  take  place  is,  I  am  afraid,  that  which  is  charged  with  the 
disposal  of  the  gravest  matters,  viz.  the  Supreme  Court.  As  I  have 
already  said,  the  graver  criminal  charges,  including  murder,  are 
tried  in  the  Supreme  Court,  by  a  judge  and  jury ;  and  trial  by  jury 
is  not  an  institution  adapted  to  Ceylon.  It  was  introduced  in  1810, 
avowedly  in  the  hope  that  it  would  exercise  a  valuable  educational 
influence  over  the  people,  by  promoting  a  regard  for  justice  and 
truth.  No  account  seems  to  have  been  made  of  the  amount  of 
injustice  to  be  perpetrated  by  juries  pending  the  completion  of  the 
educational  process,  or  indeed  of  the  improbability  of  injustice 
exercising  any  wholesome  influence  at  aU.    In  point  of  fact,  after 
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nearly  eighty  years  of  experiment,  trial  by  jury  in  Ceylon  has 
proved  a  disastroua  failure.  Mr.  Herbert  Spencer  has  pointed  out 
the  futility  of  attempting  to  plant  such  an  institution  among  people 
who  *  lack  that  substratum  of  honesty  and  truthfulness  on  whieh 
alone  it  can  stand.'  '  To  be  of  use/  he  says, '  this,  like  any  other 
institution,  must  be  bom  of  the  popular  character.  It  is  not  trial 
by  jury  that  produces  justice ;  but  it  is  the  sentiment  of  justice  that 
produces  trial  by  jury  as  the  organ  through  which  it  is  to  act,  and 
the  organ  wiU  be  inert  unless  the  sentiment  is  there.'  Far  worse 
than  inert ;  actively  mischievous ;  so  it  is  in  Ceylon.  The  native 
and  Eurasian  jurors  are  deficient  in  what  Mr.  Spencer  styles  the 
sentiment  of  justice.  If  the  circumstances  offer  no  inducement  to 
partiality,  they  still  betray  an  indolent  indifference  and  a  conspicuous 
absence  of  any  vigorous  determination  to  unravel  the  truth.  When 
a  personage  of  any  influence  is  tried  by  a  jury  of  the  natives  and 
Eurasians  of  the  district,  the  chances  are  decidedly  in  favour  of  an 
acquittal,  however  strong  the  evidence  for  the  prosecution  may  be, 
unless  indeed  the  private  complainant  be  a  personage  of  still  greater 
local  influence.  In  the  town  of  Kalutara,  a  populous  place  midway 
between  Galle  and  Colombo,  no  Supreme  Court  Criminal  Session 
has  been  held  for  many  years,  for  the  simple  and  significant  reason 
that  the  juries  were  so  notoriously  untrustworthy. 

In  other  respects,  also,  the  system  is  unsatisfactory.  If  the 
Ceylonese  jurors  lack  the  *  sentiment  of  justice,'  the  European 
jurors  too  often  lack  the  necessary  knowledge  of  the  people.  It 
must  not  be  supposed  that  trial  by  jury  in  Ceylon  means  that  the 
prisoner  is  tried  by  his  peers.  On  the  contrary,  we  have  Sinhalese 
prisoners  tried  by  Tamils,  Eurasians,  Europeans,  and  so  forth.  I 
have  seen  yoimg  English  lads,  newly  arrived  in  the  island,  and 
entirely  without  experience  of  the  people,  sitting  as  jurors  to  hear 
native  evidence  and  try  Sinhalese  and  Tamil  prisoners,  perhaps 
for  their  lives.  The  jury  is  chosen  from  one  of  three  panels,  a 
panel  of  English-speaking  jurors,  a  panel  of  Sinhalese-speaking 
jurors,  and  a  panel  of  Tamil*speaking  jurors.  The  vast  majority 
of  cases  are  tried  by  the  English-speaking  jury,  which  is  com- 
posed of  Europeans,  Eurasians,  and  such  natives  as  are  supposed 
to  understand  English.  I  say  supposed  because  there  is  every 
reason  to  believe  that  many  of  the  natives  who  sit  on  the 
*  English '  jury  do  not  in  fact  understand  English  sufficiently  to 
enable  them  to  follow  the  proceedings  intelligently.  In  short,  the 
trial  by  jury  is  not  trial  of  the  prisoner  by  his  peers,  but  by  an 
arbitrajry  tribunal  consisting  of  several  lay  judges  of  fact.  The 
tribunal  might  still  be  an  efficient  one,  but  experience  has  proved 
it  to  be  the  reverse.    In  trials  by  jury  in  England  the  mass  of  testi- 
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mony  laid  before  the  jury  is  mostly  true,  and  the  main  question  is 
whether  the  facts  thus  disclosed  indicate  that  the  defendant  is  guilty 
or  not  guilty.  On  such  a  question  the  judge's  summing-up  is  of 
mach  value  to  the  jury,  and  can  do  no  harm.  In  Ceylon  the  ques- 
tion in  nine  cases  out  often  is — are  the  witnesses  fertile  prosecution 
telling  substantially  the  truth  or  are  they  lying  1  There  are  obvious 
objections  to  requiring  judges  to  sum  up  to  juries  the  considerations 
bearing  upon  such  a  question.  The  more  exhaustive  the  summing 
up  as  an  analysis  of  the  case  under  trial,  the  more  valuable  it 
becomes  to  certain  of  the  Court-frequentiag  population,  as  a 
practical  lecture  on  the  means  of  effectively  getting  up  lalse 
evidence. 

There  is  one  exceptional  jury,  viz.  the  English-speaking  jury  at 
Kandy,  which  not  infrequently  consists  almost  to  a  man  of  English 
coffee-planters.  This  is  a  very  intelligent  jury,  and  if  the  parties 
and  witnesses  are  Tamils,  the  planter-jury,  beiag  accustomed  to 
deal  with  Tamils  and  understanding  the  language,  can  give  a  shrewd 
dedsion.  When  the  case  is  Sinhalese,  the  planter-jury  is  less 
efficient :  they  are  apt  on  the  whole  to  believe  too  much  of  the 
evidence,  and  I  have  seen  unjust  convictions  of  Sinhalese  defendants 
in  such  cases.  If  the  charge  be  one  of  stealing  coffee  from  a 
European  estate,  an  inconvenience,  to  put  the  matter  mildly,  at 
once  arises.  A  Sinhalese  defendant  charged  with  coffee-stealing  by 
an  English  planter  naturally  objects  to  the  planter-jury,  and  the 
prosecution,  on  the  other  hand,  object  equally  to  a  Sinhalese 
jury. 

Although  criminal  charges  are  investigated  and  defendants  dis- 
charged or  committed  for  trial  by  magistrates,  mostly  members  of 
the  Civil  Service,  the  work  of  the  magistrates  is  constantly  super- 
vised and  controlled  by  certain  l^al  officers,  who  constitute  in 
effect  a  department  of  Public  Prosecution.  The  original  idea  seems 
to  have  been  that  the  magistrates,  being  laymen,  would  occasionally 
need  the  aid  of  professional  lawyers.  Gradually  the  department  so 
fBx  encroached  on  the  civilian  magistracy^  that  the  latter  were 
expected  to  refer  everything  to  the  department.  To  be  thus  kept 
in  leading-strings  is  not  likely  to  promote  judicial  strength  on 
the  part  of  the  magistrates,  besides  which,  the  constant  references 
backwards  and  forwards  occasion  unseemly  delays.  Perhaps  a 
worse  mischief  is  that,  as  the  department  of  public  prosecution  is 
constituted,  its  proceedings  hardly  promote  efficiency.  We  con- 
stantly find  cases  sent  for  trial  which  never  should  have  been 
committed  at  all,  prosecutions  abandoned  for  no  apparent  reasons^ 
indictments  defective,  and  justice  miscarrying  because  the  Crown 
counsel  imperfectly  understood  the  nature  of  the  evidence  necessary 
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to  sustain  the  charge.  Apart  from  all  question  of  legal  skill,  it 
would  be  impossible  to  overrate  the  amount  of  anxious  care  neces- 
sary in  dealing  with  the  criminal  charges  which  natives  bring 
against  each  other. 

Municipalities  have  been  introduced  into  Ceylon,  with  benches  of 
municipal  police  magistrates  officered  by  the  municipal  councillors, 
who  are  almost  exclusively  native  and  Eurasian.  These  municipal 
tribunals  are  fit  only  for  abolition.  Indeed  the  municipalities  can- 
not in  any  sense  be  deemed  very  successful.  The  truth  is  that  ihe 
population  of  Ceylon  are  hardly  ripe  for  any  form  of  self-govern- 
ment, and  in  attempts  to  introduce  it  there  is  always  the  probability 
of  affording  opportunities  for  oppression  or  illicit  gain  to  unscrupu- 
lous Eurasians  or  English-speaking  natives.  Not  long  ago  a  statute 
had  to  be  passed  in  order  to  disqualify  for  election  to  the  municipal 
council  of  Colombo  a  disbarred  native  lawyer,  who  had  recently 
emerged  from  gaol  after  undergoing  a  heavy  sentence  of  imprison- 
ment for  a  fraudulent  crime.  The  municipal  magistracy  is. a  patent 
evil,  but  the  timid  native  public  will  never  raise  their  voice  to  ask 
for  its  abolition,  while  any  proposal  to  do  away  with  it  will  awaken 
clamorous  opposition  from  those  whose  craft  is  in  danger. 

The  people  look  to  us  to  provide  them  with  justice.  '  Ton  are 
our  father  and  mother ;  we  look  to  you ' — the  native  villager  often 
says  to  the  English  government  officer.  We  have  not  given  the 
people  representative  government,  and  indeed  to  attempt  anything 
of  the  kind  would  be  inhumane.  It  would  be  simply  delivering 
the  people  into  the  hands  of  the  native  and  Eurasian  lawyers.  A 
despotic  goverment  is  the  only  government  humanely  possible,  but 
we  should  never  forget  that  it  is  a  form  of  government  which  throws 
on  us  a  very  heavy  responsibility.  We  are  in  effect  governing  a 
voiceless  people,  unable  to  tell  us  what  institutions  would  best  befit 
them.  I  might,  had  I  space,  go  further  into  details  and  multiply 
illustrations,  but  enough  has  been  already  said  to  show  that  both 
in  criminal  and  in  civil  matters  the  legal  machinery  which  we  have 
provided  grinds  out  very  unsatisfactory  results.  The  mischief 
arising  from  all  this  miscarriage  of  justice  extends  very  far  beyond 
the  individual  cases  in  which  the  wrong  is  done.  When  influential 
criminals  are  acquitted  and  innocent  men  convicted  on  false  charges 
crime  becomes  popularised.  The  would-be  offender  speculates  on 
the  chances  of  an  acquittal,  and  conviction  loses  much  of  its  deterrent 
effect  in  the  face  of  the  well-known  fact  that  a  considerable  number 
of  the  inmates  of  the  gaols  are  innocent  men  convicted  on  false 
testimony.  I  know  of  no  sadder  task  than  to  listen,  at  the  periodic 
gaol-visitations  which  Supreme  Court  judges  make,  to  the  pitiful  pro- 
testations of  native  prisoners.    Such  protestations,  of  course,  are 
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untnily  as  well  as  truly  made,  but  it  is  undeniable  that  a  large 
number  of  the  convicts  owe  their  convictions  simply  to  unjust 
verdicts.  Nor  should  we  forget  that  civil  failures  of  justice  occasion 
much  crime,  particularly  violent  crime.  It  is  a  common  thing  for 
a  judge,  when  sentencing  a  prisoner  for  some  assault  arising  out  of 
some  village  dispute,  to  say, — *  You  had  no  right  to  take  the  law 
into  your  own  hands :  there  were  the  courts  of  justice  open  to  your 
complaint.'  I  have  often  thought  what  a  mockery  such  an  address 
must  seem  to  many  a  native  prisoner. 

Ceylon  now  has  a  newly  made  Penal  Code  and  Code  of  Criminal 
Procedure.  Time  will  soon  test  these.  A  Civil  Procedui-e  Code  is 
uigently  needed.  Ever3rthing  should  be  as  simple  as  possible,  bear- 
ing in  mind  that  the  suitors  cannot  command  efficient  professional 
aid  in  the  Courts  of  First  Instance.  The  Indian  method,  under 
which  the  issues  are  settled  by  the  judge,  is  decidedly  one  to  be 
adopted  in  Ceylon.  The  native  and  Eurasian  lawyers,  termed 
proctors,  to  whom  is  confided  the  bulk  of  the  legal  business  of  the 
island,  occupy  a  very  important  and  responsible  position  indeed, 
inasmuch  as  they  are  the  means  of  communication  between  the 
Courts  and  the  great  mass  of  native  suitors  who  do  not  understand 
the  language  in  which  the  Courts  do  their  business.  Unhappily, 
speaking  of  these  practitioners  as  Sk  class,  their  proceedings  are 
characterized  by  a  low  scale  of  professional  morality  and  effi- 
ciency, and  especially  by  an  absence  of  the  ability  or  disposition 
honestly  to  advise  the  client^.  Indeed  advice,  properly  so  called, 
is  almost  unknown.  The  proctor  ordinarily  has  little  idea  of 
making  inquiry,  before  he  commits  his  client  to  litigation — whether 
the  facts  afford  a  prospect  of  success.  Of  the  many  natives  and 
Eurasians  who  now-a-days  flock  to  England  for  legal  education, 
it  is  much  to  be  wished  that  some  would  spend  some  little  while 
in  the  offices  of  English  solicitors,  for  the  simple  purpose  of 
learning  how  clients  should  be  advised  and  cases  got  up.  It 
is  in  these  respects  that  the  Ceylonese  lawyers  are  especially 
deficient.  But,  unfortunately,  the  Ceylonese  who  goes  to  England 
for  legal  education  thinks,  as  a  rule,  simply  of  obtaining  his 
legal  degree,  and  has  no  thought  of  acquiring  in  England  any 
practical  insight  into  the  way  in  which  legal  business  ought  to  be 
transacted. 

All  remains  of  the  Roman-Dutch  law  should  be  cut  down  and 
grubbed  up,  root  and  branch.  Codes,  after  the  fSEishion  of  the  Indian 
codes,  are  needed  on  many  subjects.    For  example,  by  an  ordinance 

^  Lawyers  in  Ceylon  are  divided  into  adyocatee  and  proctors,  corresponding  roughly 
to  iMurristers  and  solicitors.  J  am  now  speaking  in  general  terms  of  the  proctors  who 
appear  in  the  Courts  of  first  Instance. 
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enacted  many  years  ago,  the  English  Law  of  Evidence  was  intro- 
duced into  Ceylon  en  bloc;  and  yet  it  is  in  many  respects  unsuited 
to  the  country,  being  based  on  the  general  assumption  that  testimony 
is  in  general  truthful.  Take,  as  an  instance,  what  are  termed 
*  dying  declarations.'  The  English  law  admits  these  on  the  assump- 
tion that  the  declarant,  being  face  to  face  with  death,  will  not  at 
such  a  supreme  moment  stain  his  soul  with  falsehood.  Yet  in  the 
East  the  declarant's  thought  is  not  improbably  this, — ^'In  a  few 
hours  I  shall  be  beyond  the  reach  of  judicial  punishment ;  so  I  may 
as  well  pay  off  a  few  old  scores.' 

I  have  frequently  heard  the  regret  expressed  that  summary 
punishment  is  not  meted  out  to  the  perjury  so  common  in  the 
Courts.  Undoubtedly  a  summary  dealing  with  the  perjured  wit- 
ness in  the  presence  of  his  fellow- villagers  would  be  salutary,  if 
practicable ;  but  perjury  is  hardly  an  issue  which  can  be  disposed 
of  summarily.  The  truth  is  that  perjury  will  be  most  effectively 
checked,  not  so  much  by  prosecutions  and  convictions  as  by  depriving 
it  of  success.  Let  procedure  be  improved  and  the  tribunals  strength- 
ened, so  that  perjury  shall  rarely  succeed,  and  perjury  will  become 
comparatively  rare.  It  is  unhappily  true  that  the  natives  are  more 
dishonest  in  our  Courts  than  in  their  own  private  life ;  and  this  is 
a  fact  which  we  should  seriously  lay  to  heart.  The  inefficiency  of 
our  administration  of  justice  promotes  dishonesty. 

It  will  of  course  be  understood  that,  in  speaking  as  I  have  done 
of  certain  characteristics  of  native  and  Eurasian  inhabitants  of 
Ceylon,  I  have  been  speaking  generally.  Men  of  honour  as  well 
as  ability  are  to  be  found  in  both  classes.  What  I  report  is  simply 
the  average  experience  of  the  law  courts. 

Ceylon  would  probably  be  better  off  had  she  never  been  separated 
from  the  government  of  India.  But,  however  that  may  be,  one 
thing  is  certain,  viz.,  that  if  the  people  are  to  have  an  efficient 
administration  of  justice,  existing  institutions  must  be  extensively 
remodelled.  In  any  efforts  which  may  be  made  in  that  direction  it 
should  never  be  forgotten  that  in  Ceylon,  as  in  India,  infinite  harm 
may  be  done  by  an  inconsiderate  importation  of  English  institutions. 
The  task  of  devising  institutions  which  will  work  efficiently  in  an 
Eastern  dependency  is  so  difficult  that  one  can  hardly  be  surprised 
if  those  on  whom  the  responsibility  rests  are  sometimes  tempted  to 
cut  the  knot  by  borrowing  from  England ;  and  there  is  a  speciously 
tempting  show  of  magnanimity  about  that  way  of  getting  rid  of  the 
difficulty.  A  few  phrases  about  equality,  and  the  duty  of  sharing 
with  our  native  fellow-subjects  the  glorious  institutions  of  free 
England,  and  you  get  rid  of  the  difficult  task,  at  the  expense  of 
saddling  the  country  with  some  institution  efficient  in  the  place 
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of  its  biithy  but  incapable  of  efficiency  in  the  new  soil.  We  are 
bound  in  justice  to  treat  our  native  fellow-subjects  as  our  equals. 
But  equality  is  one  thing :  similarity  is  another.  It  is  no  kindness 
to  them  to  l^slate  for  them  as  though  that  which  suits  our  home 
must  necessarily  suit  theirs. 

L.  B.  Clabekoe, 

Senior  Puisne  Justice  of  the  Supreme 

Court  of  Ceylon. 
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DUTIES    OF    INSURING    SAFETY:    THE    RULE    IN 
RYLANDS  r.  FLETCHERS. 

Exceptions  TN  general,  those  who  in  person  go  about  an  undertaking  attended 
ihmtr^  with  risk  to  their  neighbours,  or  set  it  in  motion  by  the  hand 

duties  of  of  a  Servant,  are  answerable  for  the  conduct  of  that  undertaking 
<»o*»oii.  ^{f^i^  diligence  proportioned  to  the  apparent  risk.  To  this  rule  the 
policy  of  the  law  makes  exceptions  on  both  sides.  Men  are  free  to 
seek  their  own  advantage  in  the  ordinary  pursuit  of  business  or  uses 
of  property,  though  a  probable  or  even  intended  result  may  be 
to  diminish  the  profit  or  convenience  of  others.  We  now  have  to 
consider  the  cases  where  a  stricter  duty  has  been  imposed.  As  a 
matter  of  history,  such  cases  cannot  easily  be  refeiTed  to  any  definite 
principle.  But  the  ground  on  which  a  rule  of  strict  obligation  has 
been  maintained  and  consolidated  by  modem  authorities  is  the 
magnitude  of  the  danger,  coupled  with  the  difficulty  of  proving 
negligence  as  the  specific  cause,  in  the  particular  event,  of  the 
danger  having  ripened  into  actual  harm.  The  law  might  have  been 
content  with  applying  the  general  standard  of  reasonable  care,  in 
the  sense  that  a  reasonable  man  dealing  with  a  dangerous  thing — 
fire,  fiood-water^  poison,  deadly  weapons,  weights  projecting  or 
suspended  over  a  thoroughfare,  or  whatsoever  else  it  be — will  exer- 
cise a  keener  foresight  and  use  more  anxious  precaution  than  if  it 
were  an  object  unlikely  to  cause  harm,  such  as  a  faggot,  or  a  loaf  of 
bread.  A  prudent  man  does  not  handle  a  loaded  gun  or  a  sharp 
sword  in  the  same  fashion  as  a  stick  or  a  shovel.  But  the  course 
adopted  in  England  has  been  to  preclude  questions  of  detail  by 
making  the  duty  absolute ;  or,  if  we  prefer  to  put  it  in  that  form,  to 
consolidate  the  judgment  of  fact  into  an  unbending  rule  of  law. 
The  law  takes  notice  that  certain  things  are  a  source  of  extra- 
ordinary risk,  and  a  man  who  exposes  his  neighbour  to  such  risk  is 
held,  although  his  act  is  not  of  itself  wrongful,  to  insure  his 
neighbour  against  any  consequent  harm  not  due  to  some  cause 
beyond  human  foresight  and  control 
^yZaMlty.  Yarious  particular  rules  of  this  kind  (now  to  be  regarded  as 
applications  of  a  more  general  one)  are  recognized  in  our  law  from 
early  times.  The  generalization  was  effected  as  late  as  1868,  by  the 
leading  case  of  Rtflands  v.  Fletcher^  where  the  judgment  of  the 
Exchequer  Chamber  delivered  by  Blackburn  J.  was  adopted  in 
terms  by  the  House  of  Lords. 

^  Extracted  from  a  forthooming  work  on  the  Law  of  Torts,  founded  on  lectorea  deli- 
▼ered  in  the  Inns  of  Court. 


Fletcher, 


Duties  of  InBuring  Safety.  68 

The  nature  of  the  facts  in  Fletcher  v.  Rylands,  and  the  question 
of  law  raised  by  them,  are  for  our  purpose  best  shown  by  the  judg- 
ment itself^: — 

*  It  appears  from  the  statement  in  the  case,  that  the  plaintiff  was 
damaged  by  his  property  being  flooded  by  water,  which,  without 
any  {ieiult  on  his  part,  broke  out  of  a  reservoir,  constructed  on  the 
defendants'  land  by  the  defendants'  orders,  and  maintained  by  the 
defendants. 

'  It  appears  from  the  statement  in  the  case,  that  the  coal  under  judgment 
the  defendants'  land  had  at  some  remote  period  been  worked  out ;  of  Ex.  Ch. 
but  this  was  unknown  at  the  time  when  the  defendants  gave  direo* 
tions  to  erect  the  reservoir,  and  the  water  in  the  reservoir  would 
not  have  escaped  from  the  defendants'  land,  and  no  mischief  would 
have  been  done  to  the  plaintiff,  but  for  this  latent  defect  in  the 
defendants'  subsoiL  And  it  further  appears  that  the  defendants 
selected  competent  engineers  and  contractors  to  make  their  reser- 
voir, and  themselves  personally  continued  in  total  ignorance  of  what 
we  have  called  the  latent  defect  in  the  subsoil;  but  that  these 
persons  employed  by  them  in  the  course  of  the  work  became  aware 
of  the  existence  of  tlie  ancient  shafts  filled  up  with  soil,  though  they 
did  not  know  or  suspect  that  they  were  shafts  communicating  witli 
old  workings. 

'It  is  found  that  the  defendants  personally  were  free  from  all 
blame,  but  that  in  fact  proper  care  and  skill  was  not  used  by  the 
persons  employed  by  them,  to  provide  for  the  sufficiency  of  the 
reservoir  with  reference  to  these  shafts.  The  consequence  was  that 
the  reservoir  when  filled  with  water  burst  into  the  shafts,  the  water 
flowed  down  through  them  into  the  old  workings,  and  thence  into 
the  plaintiffs  mine,  and  there  did  the  mischief. 

'  The  plaintiff,  though  free  from  all  blame  on  his  part,  must  bear 
the  loss  unless  he  can  establish  that  it  was  the  consequence  of  some 
defS&ult  for  which  the  defendants  are  responsible.  The  question  of 
law  therefore  arises,  what  is  the  obligation  which  the  law  casts  on 
a  person  who,  like  the  defendants,  lawfully  brings  on  his  land  some- 
thing which,  though  harmless  while  it  remains  there,  will  naturally 
do  mischief  if  it  escape  out  of  his  land.  It  is  agreed  on  all  hands 
that  he  must  take  care  to  keep  in  that  which  he  has  brought  on  the 
land  and  keeps  there,  in  order  that  it  may  not  escape  and  damage 
his  neighbours ;  but  the  question  arises  whether  the  duty  which 
the  law  casts  upon  him,  under  such  circumstances,  is  an  absolute 
duty  to  keep  it  in  at  his  peril,  or  is,  as  the  majority  of  the  Court  of 
Exchequer  have  thought,  merely  a  duty  to  take  all  reasonable  and 

1  Ll  B.,  I  £z.  at  p.  378,  per  Willes,  Blackburn,  Keating,  Mellor,  Montague  Smith  and 
Lush,  J  J.     For  the  itatemento  of  fact  referred  to,  fee  at  pp.  267-9. 
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prudent  precautions,  in  order  to  keep  it  in,  but  no  more.  If  the  first 
be  the  law,  the  person  who  has  brought  on  his  land  and  keeps  there 
something  dangerous,  and  failed  to  keep  it  in,  is  responsible  for  all 
the  natural  consequences  of  its  escape.  If  the  second  be  the  limit 
of  his  duty,  he  would  not  be  answerable  except  on  proof  of  negligence, 
and  consequently  would  not  be  answerable  for  escape  arising  from 
any  latent  defect  which  ordinary  prudence  and  skill  could  not 

detect 

'  We  think  that  the  true  rule  of  law  is,  that  the  person  who  for 
his  own  purposes  brings  on  his  lands  and  collects  and  keeps  there, 
anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his 
peril,  and,  if  he  does  not  do  so,  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its  escape.  He  can 
excuse  himself  by  showing  that  the  escape  was  owing  to  the 
plaintiff's  default ;  or  perhaps  that  the  escape  was  the  consequence 
of  vis  major  J  or  the  act  of  God ;  but  as  nothing  of  this  sort  exists 
here,  it  is  unnecessary  to  inquire  what  excuse  would  be  sufficient. 
The  general  rule,  as  above  stated,  seems  on  principle  just.  The 
person  whose  grass  or  com  is  eaten  down  by  the  escaping  cattle  of 
his  neighbour,  or  whose  mine  is  flooded  by  the  water  from  his 
neighbour  s  reservoir,  or  whose  cellar  is  invaded  by  the  filth  of  his 
neighbour  s  privy,  or  whose  habitation  is  made  unhealthy  by  the 
fumes  and  noisome  vapours  of  his  neighbour's  alkali  works,  is 
damnified  without  any  fault  of  his  own ;  and  it  seems  but  reason- 
able and  just  that  the  neighbour  who  has  brought  something  on  his 
own  property  which  was  not  naturally  there,  harmless  to  others  so 
long  as  it  is  confined  to  his  own  property,  but  which  he  knows  to 
be  mischievous  if  it  gets  on  his  neighbour's,  should  be  obliged  to 
make  good  the  damage  which  ensues  if  he  does  not  succeed  in  con- 
fining it  to  his  own  property.  But  for  his  act  in  bringing  it  there, 
no  mischief  could  have  accrued,  and  it  seems  but  just  that  he  should 
at  his  peril  keep  it  there  so  that  no  mischief  may  accrue,  or  answer 
for  the  natural  and  anticipated  consequences.  And  upon  authority, 
this  we  think  is  established  to  be  the  law,  whether  the  things  so 
brought  be  beasts,  or  water,  or  filth,  or  stenches.' 
AflSnnft-  ^ot  onlv  was  this  decision  affirmed  in  the  House  of  Lords  ^,  but 
of  by  H.L.  the  reasons  given  for  it  were  fully  confirmed.  *  If  a  person  brings 
or  accumulates  on  his  land  anything  which,  if  it  should  escape,  may 
cause  damage  to  his  neighbours,  he  does  so  at  his  peril.  If  it  does 
escape  and  cause  damage,  he  is  responsible,  however  careful  he  may 
have  been,  and  whatever  precautions  he  may  have  taken  to  prevent 
the  damage  V  It  was  not  overlooked  that  a  line  had  to  be  drawn 
between  this  rule  and  the  general  immunity  given  to  landowners  for 

'  Bylandt  y.  Fletcher,  L.  R.,  3  H.  L.  330  (1868).         '  Lord  Cranworih,  at  p.  34a 
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acts  done  in  the '  natural  user'  of  their  land,  or '  exercise  of  ordinary 
rights ' — ^an  immunity  which  extends,  as  had  akeady  been  settled 
by  the  House  of  Lords  itself^,  even  to  obviously  probable  conse- 
quences. Here  Lord  Cairns  pointed  out  that  the  defendants  had  for 
their  own  purposes  made  'a  non-natural  use'  of  their  land,  by 
collecting  water  *  in  quantities  and  in  a  manner  not  the  result  of 
any  work  or  operation  on  or  under  the  land.' 

The  detailed  illustration  of  the  rule  in  Bylands  v.  Fletcher^  as 
governing  the  mutual  claims  and  duties  of  adjacent  landowners, 
belongs  to  the  law  of  property  rather  than  to  the  subject  of  this 
work  \  We  shall  return  presently  to  .the  special  classes  of  cases 
(more  or  less  discussed  in  the  judgment  of  the  Exchequer  Chamber) 
for  which  a  similar  rule  of  strict  responsibility  had  been  established 
earlier.  As  laying  down  a  positive  rule  of  law,  the  decision  in 
Rolands  v.  Fletcher  is  not  open  to  criticism  in  this  country  ^  But  in 
the  judgment  of  the  Exchequer  Chamber  itself  the  possibility  of 
exceptions  is  suggested,  and  we  shall  see  that  the  tendency  of  later 
decisions  has  been  rather  to  encourage  the  discovery  of  exceptions 
than  otherwise.  A  rule  casting  the  responsibility  of  an  insurer  on 
innocent  persons  is  a  hard  rule,  though  it  may  be  a  just  one ;  and  it 
needs  to  be  maintained  by  very  strong  evidence  *  or  on  very  clear 
grounds  of  policy.  Now  the  judgment  in  Fletcher  v.  Rylands  *,  care- 
fully prepared  as  it  evidently  was,  hardly  seems  to  make  such 
groimds  clear  enough  for  universal  acceptance.  The  liability  seems 
to  be  rested  only  in  part  on  the  evidently  hazardous  character  of 
the  state  of  things  artificially  maintained  by  the  defendants  on  their 
land.  In  part  the  case  is  assimilated  to  that  of  a  nuisance  ® ;  and 
in  part,  also,  traces  are  apparent  of  the  formerly  prevalent  theory 
that  a  man's  voluntary  acts,  even  when  lawful  and  free  from  negli- 
gence, are  prima  facie  done  at  his  peril  '^ :  a  theory  which  modem 
authorities  have  explicitly  rejected  in  America,  and  do  not  encourage 
in  England,  except  so  far  as  Rolands  v.  Fletcher  may  itself  be  capable 
of  being  used  for  that  purpose^.  Putting  that  question  aside,  one 
does  not  see  why  the  policy  of  the  law  might  not  have  been  satisfied 

^  Chaaemore  v.  Bichards  (1859),  7  ^-  ^'  ^'  349- 

*  See  FUteher  t.  Smith,  2  App.  Ga.  781 ;  Mumphriea  v.  Cousins,  2  C.  P.  D.  239 ; 
Hurdman  y.  North  Eastern  EaiUoay  Co.,  C.  A.,  5  G.  P.  D.  168  ;  and  for  the  distinction 
as  to  <  natural  oourae  of  nser/  Wilson  v.  Waddell,  H.  L.  (So.)i  2  App.  Ga.  95.  * 

'  JucUcial  opinionB  itiU  differ  in  the  United  States.  See  Big^ow,  L.  G.  497-500. 
The  case  has  been  dted  with  approval  in  Massachusetts  {Shipley  y.  Fifty  Associates, 
106  Mass.  194 ;  Oorham  y.  Qrou,  135  Mass.  332  ;  Msars  y.  Dole,  135  Mass.  508) ;  but 
distinctly  disallowed  in  New  York ;  Losee  y.  Buchanan,  51  N.  Y.  (6  Sickels)  476. 

^  See  Beg,  y.  Commissioners  of  Sewers  for  Essex  (G.  A.  1885),  14  Q.  B.  D.  567. 

*  L.  B.  I  Ex.  377  sqq. 

*  See  especially  at  pp.  385-6.  But  can  an  isolated  accident,  howeyer  mischieyons  in 
its  results,  be  a  nuisance  t 

*  L.  B.,  I  Ex,  386-7 ;  3  H.  L.  341. 

*  See  The  Nitro-glycerine  Case  (1873),  15  Wall.  534;  Brown  y.  Kendall  (1850), 
6  Gush.  393 ;  Holmes  y.  Mather  (1875),  L.  R.,  10  Ex.  261. 
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by  requiring  the  defendant  to  insure  diligence  in  proportion  to  the 
manifest  risk  (not  merely  the  diligence  of  himself  and  his  servantSy 
but  the  actual  use  of  due  care  in  the  matter,  whether  by  servants, 
contractors,  or  others),  and  throwing  the  burden  of  proof  on  him  in 
cases  where  the  matter  is  peculiarly  within  his  knowledge.  This 
indeed  is  what  the  law  has  done  as  regards  duties  of  safe  repair,  aa 
we  shall  presently  see  ^.  Doubtless  it  is  possible  to  consider  Rt/lands 
y.  Fletcher  as  having  only  fixed  a  special  rule  about  adjacent  land- 
owners^ :  but  it  was  certainly  intended  to  enunciate  something  much 
wider. 
Character  Yet  no  case  has  been  found,  not  being  closely  similar  in  its  facts, 
or  within  some  previously  recognized  category,  in  which  the  un- 
qualified rule  of  liability  without  proof  of  negligence  has  been 
enforced.  We  have  cases  where  damages  have  been  recovered  for 
the  loss  of  animals  by  the  escape,  if  so  it  may  be  called,  of  poisonous 
vegetation  or  other  matters  from  a  neighbour's  land.  Thus  the 
owner  of  yew  trees,  whose  branches  project  over  his  boundary,  so 
that  his  neighbour's  horse  eats  of  them  and  is  thereby  poisoned,  is 
held  liable  ^ ;  and  the  same  rule  has  been  applied  where  a  fence  of 
wire  rope  was  in  bad  repair,  so  that  pieces  of  rusted  iron  wire 
fell  from  it  into  a  close  adjoining  that  of  the  occupier,  who  was 
bound  to  maintain  the  fence,  and  were  swallowed  by  cattle  which 
died  thereof^.  In  these  cases,  however,  it  was  not  contended,  nor 
was  it  possible  to  contend,  that  the  defendants  had  used  any  care  at 
all.  The  arguments  for  the  defence  went  either  on  the  acts  com- 
plained of  being  within  the  '  natural  user '  of  the  land,  or  on  the 
damage  not  being  such  as  could  have  been  reasonably  anticipated'. 
We  may  add  that  having  a  tree,  noxious  or  not,  permanently  pro- 
jecting over  a  neighbour's  land  is  of  itself  a  nuisance,  and  letting 
decayed  pieces  of  a  fence,  or  anything  else,  fall  upon  a  neighbour  s 
land  for  want  of  due  repair  is  of  itself  a  trespass.  Then  in  Ballard 
V.  Tomlinson  ®  the  sewage  collected  by  the  defendant  in  his  disused 
well  was  an  absolutely  noxious  thing,  and  his  case  was,  not  that  he 
had  done  his  best  to  prevent  it  from  percolating  into  the  plaintiff's 
well,  but  that  he  was  not  bound  to  do  anything. 
Exception  On  the  other  hand,  the  rule  in  Riflands  v.  Fktcker  has  been  decided 
Qot^      ^7  ^^®  Court  of  Appeal  not  to  apply  to  damage  of  which  the 

^  The  labBeqaent  part  of  the  chapter,  in  which  this  is  discuned,  ii  not  now  printed. 
'  Martin  B.,  L.  R.  6  Ex.,  at  p.  223. 

•  Crowhurat  v.  Amertham  Burial  Board ,  4  Ex.  D.  5  (1878);  Wilson  v.  Newberry, 
L.  R.,  7  Q.  B.  31  (1871),  iB  not  inoonBistent,  for  there  it  was  oxdy  averred  that  clippings 
from  the  defendant's  yew  trees  were  on  the  plaintiff  *b  land ;  and  the  clipping  might,  for 
all  that  appeared,  have  been  the  act  of  a  stranger. 

•  Firth  Y.  Bowling  Iron  Co.,  3  C.  P.  D.  254  (1878). 

^  The  former  ground  was  chiefly  relied  on  in  Crowhur8t*8  case,  the  latter  in  Ilrth*s. 

•  C.  A.,  a9Ch.  D.  115. 
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immediAie  cause  is  the  act  of  God  ^.  And  the  act  of  God  does  not 
necessarily  mean  an  operation  of  natural  forces  so  violent  and 
unexpected  that  no  human  foresight  or  skill  could  possibly  have 
prevented  its  effects.  It  is  enough  that  the  accident  should  be  such 
as  human  foresight  could  not  be  reasonably  expected  to  anticipate ; 
and  whether  it  comes  within  this  description  is  a  question  of  fact  ^. 
The  only  material  element  of  fact  which  distinguished  the  case 
referred  to  from  Rolands  v.  Fletcher  was  that  the  overflow  which 
burst  the  defendant's  embankment,  and  set  the  stored-up  water  in 
destructive  motion,  was  due  to  an  extraordinary  storm.  Now 
it  is  not  because  due  diligence  has  been  used  that  an  accident 
which  nevertheless  happens  is  attributable  to  the  act  of  God. 
And  experience  of  danger  previously  unknown  may  doubtless 
raise  the  standard  of  due  diligence  for  after-time  ^  But  the 
accidents  that  happen  in  spite  of  actual  prudence,  and  yet  might 
have  been  prevented  .by  some  reasonably  conceivable  prudence, 
are  not  numerous,  nor  are  juries,  even  if  able  to  appreciate 
so  fine  a  distinction,  likely  to  be  much  disposed  to  apply  it  \  The 
authority  of  Rylands  v.  Fletcher  is  unquestioned,  but  Nichols  v. 
Marsland  has  practically  empowered  juries  to  mitigate  the  rule 
whenever  its  operation  seems  too  harsh. 

Again,  the  principal  rule  does  not  apply  where  the  immediate  Act  of 
cause  of  damage  is  the  act  of  a  stranger*,  nor  where  the  artificial  !*J*°8^» 
work  which  is  the  source  of  danger  is  maintained  for  the  common 
benefit  of  the  plaintiff  and  the  defendant* ;  and  there  is  some  ground 
for  also  making  an  exception  where  the  immediate  cause  of  the 
harm,  though  in  itself  trivial,  is  of  a  kind  outside  reasonable 
expectation''. 

*  Act  of  €^«Yi8  midoT=0€ov  $ia:  see  D.  19.  a.  locati  conducti,  35,  1.  6.  The 
clamicftl  signification  of  '  vis  maior  *  is,  howeyer,  wider  for  some  pnrpofles ;  Nugent  v. 
Smith,  G.  A.,  I  C.  P.  D.  423,  429,  per  Cockbum,  C.J. 

»  yichoU  V.  Manlandy  L.  R.,  10  Ex.  255,  a  Ex.  D.  i  (1875-6).  Note  that  Lord 
BramweU,  who  in  Ry  lands  v.  Fletcher  took  Uie  view  that  ultimately  prerailed,  was  also 
a  party  to  this  decision.  The  defendant  was  an  owner  of  artificial  pools,  formed  by 
damming  a  natural  stream,  into  which  the  water  was  finally  let  oif  by  a  system  of  weirs. 
The  rainfall  accompanying  an  extremely  violent  thunderstorm  broke  the  embankments, 
and  the  rush  of  water  down  the  stream  carried  away  four  county  bridges,  in  respect  of 
which  damage  the  action  was  brought. 

'  >See  Reg.  v.  Commisetanere  o/Sewere  for  Eaeex  (1885)  in  judgment  of  Q.  B.  D.,  14 
Q.  B.  D.,  at  p.  574. 

*  *  Whenever  the  world  grows  wiser  it  convicts  those  that  came  before  of  negligence. 
Bfamwell,  B.,  L.  R.,  6  Ex.  at  p.  a  a  a.  But  juries  do  not,  unless  the  defendant  is  a  railway 
company. 

*  Box  V.  Juhh,  4  Ex.  D.  76 ;  WiUon  v.  Netoberry,  L.  R.,  7  Q.  B.  31,  is  reaUy  a  decision 
on  the  same  point. 

*  Careiaire  v.  Taylor,  L.  R.,  6  Ex.  317  (1871)  ;  cp.  Madras  Ry.  Co,  v.  Zemindar  of 
Carvatenagaram,  L.  R.,  i  Ind.,  App.  364. 

^  Carstaira  v.  Taylor,  above,  but  Uie  other  ground  seems  the  principal  one.  The 
plaintiff  was  the  defendant's  tenant ;  the  defendant  occupied  the  upper  part  of  the 
hpuse.  A  rat  gnawed  a  hole  in  a  rain-water  box  maintained  by  the  defendant,  and 
water  escaped  through  it  and  damaged  the  plaintiflTs  goods  on  the  ground  floor. 
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Works  re-  There  ifl  yet  another  exception  in  favour  of  persons  acting  in  the 
ftuthoriEed  performance  of  a  legal  duty,  or  in  the  exercise  of  powers  specially 
bylaw.  conferred  by  law.  Where  a  zamindir  maintained,  and  was  by 
custom  bound  to  maintain,  an  ancient  tank  for  the  general  benefit 
of  agriculture  in  the  district,  the  Judicial  Committee  agreed  with 
the  High  Court  of  Madras  in  holding  that  he  was  not  liable  for  the  . 
consequences  of  an  overflow  caused  by  extraordinary  rainfall,  no 
negligence  being  shown  ^.  In  the  climate  of  India  tiie  storing  of 
water  in  artificial  tanks  is  not  only  a  natural  but  a  necessary  mode 
of  using  land  ^.  In  like  manner  the  owners  of  a  canal  constructed 
under  the  authority  of  an  Act  of  Parliament  are  not  bound  at  their 
peril  to  keep  the  water  from  escaping  into  a  mine  worked  under  the 
canal  ^.  On  the  same  principle  a  railway  company  authorized  by 
Parliament  to  use  locomotive  engines  on  its  line  is  bound  to  take 
all  reasonable  measures  of  precaution  to  prevent  the  escape  of  fire 
from  its  engines,  but  is  not  bound  to  more.  If,  notwithstanding 
the  best  practicable  care  and  caution,  sparks  do  escape  and  set  fire  to 
the  property  of  adjacent  owners,  the  company  is  not  liable^.  The 
burden  of  proof  appears  to  be  on  the  company  to  show  that  due 
care  was  used *,  but  there  is  some  doubt  as  to  this*. 
G.W.R.  Some  years  before  the  decision  of  Bylanda  v.  Fletcher  the  duty  of 
CaMda  V.  *  railway  company  as  to  the  safe  maintenance  of  its  works  was 
Braid,  considered  by  the  Judicial  Committee  on  appeal  from  Upper 
Canada^.  The  persons  whose  rights  against  the  company  were  in 
question  were  passengers  in  a  train  which  fell  into  a  gap  in  an 
embankment,  the  earth  having  given  way  by  reason  of  a  heavy 
rain-storm.  It  was  held  that '  the  railway  company  ought  to  have 
constructed  their  works  in  such  a  manner  as  to  be  capable  of 

'  MadroM  Ry.  Co,  y.  Zemindar  qf  Carvaltwigaram,  L.  B.,  i  Ind.,  App.  564 ;  S.  C, 
14  Ben.  L.  B.  309. 
'  Bee  per  HoUoway  J.,  in  the  Court  below,  6  Mad.  H.  C.  at  p.  184. 

*  i>irfin  y.  Birmingham  Canal  Co,,  Ex.  Ch.  (1872)  ;  L.  R.,  8  Ex.  4a.  The  principle 
was  hardly  disputed,  the  point  which  caused  some  (Hmcnlty  being  whether  the  dcSendanta 
were  bound  to  ezerciae  for  the  plaintiff*i  benefit  certain  optional  powers  giyen  by  the 
same  statute. 

*  Vaughan  y.  Taff  Vale  By,  Co,  (Ex.  Ch.,  i860) ;  5  H.  ft  N.  679 ;  ao  L.  J.,  Ex.  247 ; 
op.  L.  B.,  4  H.  L.,  aox,  aoa ;  FrmantU  y.  X.  <£  N,  W,  By,  Co,  {1861;,  10  C.  B.,  N.  S. 
89;  31  L.  J.,  C.  P.  I  a. 

*  The  escape  of  sparks  has  been  held  to  be  prima  facie  eyidence  of  negligence ; 
BiggoH  y.  B,  C,  By,  Co,  (1846),  3  0.  B.  aa9 ;  15  L  J.,  C.  P.  335 ;  op.  per  Blackburn  J., 
in  Vaughan  y.  Taff  Vale  By,  Co, 

*  Smith  y.  L,  &  8.  W.  By.  Co,  (1870) ;  Ex.  Ch.,  L.  B.,  6  C.  P.  14,  seems  to  imply  the 
contrary  yiew ;  but  Biggott  y.  B,  C,  By.  Co,  was  not  cited.  It  may  be,  that  in  the  course 
of  a  generation,  the  presumption  of  negligence  has  been  found  no  longer  tenable,  experience 
haying  shown  the  occasional  escape  of  sparks  to  be  consistent  wiw  all  practicable  care. 
Such  a  reaction  would  hardly  haye  found  fayour,  howeyer,  with  the  Court  which  decided 
Fletcher  v,  Bylande  in  the  Exchequer  Chamber. 

^  &,  W.  By,  Co,  of  Canada  y.  Braid  (1863),  i  Moo.  P.  C,  N.  S.  loi.  There  were 
some  minor  points  on  the  eyidence  (whether  one  of  the  sufferers  was  not  trayelling  at 
his  own  risk,  Ac.),  which  were  oyerruled  or  regarded  as  not  open,  and  are  therefore  not 
noticed  in  the  text. 
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resisting  all  the  violence  of  weather  which  in  the  climate  of 
Canada  might  be  expected,  though  perhaps  rarely,  to  occur.'  And 
the  manner  in  which  the  evidence  was  dealt  with  amounts  to 
holding  that  the  failure  of  works  of  this  kind  under  any  violence 
of  weather,  not  beyond  reasonable  prevision,  is  of  itself  evidence  of 
negligence.  Thus  the  duty  affirmed  is  a  strict  duty  of  diligence, 
but  not  a  duty  of  insurance.  Let  us  suppose  now  (what  is  likely 
enough  as  matter  of  fact)  that  in  an  accident  of  this  kind  the 
collapse  of  the  embankment  throws  water,  or  earth,  or  both,  upon  a 
neighbour's  land  so  as  to  do  damage  there.  The  result  of  applying 
the  rule  in  Rylands  v.  Fletcher  wiU  be  that  the  duty  of  the  railway 
company  as  landowner  to  the  adjacent  landowner  is  higher  than 
its  duty  as  carrier  to  persons  whom  it  has  contracted  to  carry 
safely;  or  property  is  more  highly  regarded  than  life  and  limb,  and 
a  general  duty  than  a  special  one. 

If  the  embankment  was  constructed  under  statutory  authority  (as 
in  most  cases  it  would  be),  that  would  bring  the  case  within  one  of 
the  recognized  exceptions  to  Rylande  v.  Fletcher.  But  a  difficulty 
which  may  vanish  in  practice  is  not  therefore  inconsiderable  in 
principle. 

We  shall  now  shortly  notice  the  authorities,  antecedent  to  or  Other 
independent  of  Rylands  v.  Fletcher^  which  establish  the  rule  of  abso-  i^J^J^noe 
lute  or  all  but  absolute  responsibility  for  certain  special  risks.  liabiUtj. 

Cattle  trespass  is  an  old  and  well  settled  head,  perhaps  the  oldest.  ^^  o^. 
It  is  the  nature  of  cattle  and  other  live  stock  to  stray  if  not  kept  in,  ^1^^  ^ 
and  to  do  damage  if  they  stray ;  and  the  owner  is  bound  to  keep 
them  fix>m  straying  on  the  land  of  others  at  his  peril,  though  liable 
only  for  natural  and  probable  consequences,  not  for  an  unexpected 
event,  such  as  a  horse  not  previously  known  to  be  vicious  kicking  a 
human  being  ^.  So  strict  is  the  rule,  that  if  any  part  of  an  animal 
which  the  owner  is  bound  to  keep  in  is  over  the  boundary,  this  con- 
stitutes a  trespass.  The  owner  of  a  stallion  has  been  held  liable  on 
this  groimd  for  damage  done  by  the  horse  kicking  and  biting  the 
plaintiff's  mare  through  a  wire  fence  which  separated  their  closes  *. 
The  result  of  the  authorities  is  stated  to  be  '  that  in  the  case  of 
animals  trespassing  on  land,  the  mere  act  of  the  animal  belonging  to 
a  man,  which  he  could  not  foresee,  or  which  he  took  all  reasonable 
means  of  preventing,  may  be  a  trespass,  inasmuch  as  the  same  act  if 
done  by  himself  would  have  been  a  trespass  \' 


*  Cox  T.  Burhidge,  13  C.  B.,  N.  S.  430 ;  3a  L.  J.,  C.  P.  89. 

'  EIU9  y.  LoJiu9  Iron  Co.,  L.  R.,  10  C.  P.  10  (1874),  a  stronger  case  titan  Lee  v.  Miley, 
18  C.  B.,  N.  8.  7aa  ;  34  L.  J.,  C.  P.  aia  (1865),  there  cited  and  followed. 

'  Brett  J.,  L.  R.,  xo  G.  P.,  at  p.  13 ;  cp.  the  remarks  on  the  general  law  in  Smith  v. 
Cook,  I  Q.  B.  D.  79  (itself  a  case  of  contract). 


or  Tidont 


60  The  Law  Quarterly  Review.  [No.V. 

Blaokstone  ^  uays  that '  a  man  is  answerable  for  not  only  his  own 
trespass,  but  that  of  his  cattle  also : '  but  in  the  same  breath  he 
speaks  of  ^  negligent  keeping'  as  the  ground  of  liability,  so  that  it 
seems  doubtful  whether  the  law  was  then  clearly  understood  to  be 
as  it  was  laid  down  a  century  later  in  Cox  v.  Burbidge  ^.  Observe 
that  the  only  reason  given  in  the  earlier  books  (as  indeed  it  still 
prevails  in  quite  recent  cases)  is  the  archaic  one  that  trespass  by  a 
man's  cattle  is  equivalent  to  trespass  by  himself. 

The  rule  does  not  apply  to  damage  done  by  cattle  straying  off  a 
highway  on  which  they  are  being  lawfully  driven ;  in  such  case  the 
owner  is  liable  only  on  proof  of  negligence  ^ ;  and  the  law  is  the 
same  for  a  town  street  as  for  a  country  road  ^. 

'  Whether  the  owner  of  a  dog  is  answerable  in  trespass  for  every 
unauthorized  entry  of  the  animal  into  the  land  of  another,  as  is  the 
case  with  an  ox/  is  an  undecided  point.  The  better  opinion  seems 
to  favour  a  negative  answer^, 
^np^iu  Closely  connected  with  this  doctrine  is  the  responsibility  of 
owners  of  dangerous  animals.  'A  person  keeping  a  mischievous 
animal  with  knowledge  of  its  propensities  is  bound  to  keep  it 
secure  at  his  peril.'  If  it  escapes  and  does  mischief,  he  is  liable 
without  proof  of  negligence,  neither  is  proof  required  that  he  knew 
the  animal  to  be  mischievous,  if  it  is  of  a  notoriously  fierce  or 
mischievous  species  *.  If  the  animal  is  of  a  tame  and  domestic  kind, 
the  owner  is  liable  only  on  proof  that  he  knew  the  particular 
animal  to  be  '  accustomed  to  bite  mankind,'  as  the  common  form  of 
pleading  ran  in  the  case  of  dogs,  or  otherwise  vicious ;  but  when 
such  proof  is  supplied,  the  duty  is  absolute  as  in  the  former  case.  It 
is  enough  to  show  that  the  animal  has  on  foregoing  occasions  mani- 
fested a  savage  disposition,  whether  with  the  actual  result  of  doing 
mischief  on  any  of  those  occasions  or  not^.  But  the  necessity 
of  proving  the  scienter^  as  it  used  to  be  called  from  the  language  of 
pleadings,  is  often  a  greater  burden  on  the  plaintiff  than  that 
of  proving  negligence  would  be ;  and  as  regards  injury  to  cattle  or 
sheep  it  has  been  done  away  with  by  statute.     And  the  occupier  of 

*  Comm.  5.  an. 
■  13  C.  B.,  N.  S.  430 ;  3a  L.  J.,  C.  P.  89. 

•  Goodwin  v.  Chevtley,  4  H.  &  N.  631 ;  a8  L.  J.,  Ex.  398  (1859).  ^  contraiy  opinion 
was  expressed  by  Littleton,  ao  £d.  IV,  cited  in  Bead  v.  Edward* ,  17  C.  B.,  N.  S.  345  ; 
34L.  J.,  C.  P.,  atp.  3a. 

*  TilUtt  V.  Ward,  10  Q.  B.  D.  17,  inhere  an  ox  being  driven  through  a  town  strayed 
into  a  shop. 

»  Bead  v.  Sdwards,  17  C.  B.,  N.  8.  345  ;  34  L,  J.,  C.  P.  31  (1864). 

•  As  a  monkey:  Jfay  v.  Burdeti,  9  Q.  B.  101  (1846;,  and  1  Hale,  P.  C.  430,  there 
cited. 

'  Worth  V.  GiUing,  L.  R.,  a  C.  P.  i  (1866).  As  to  what  is  sufficient  notice  to  the  de- 
fendant  through  his  seryants,  Baldwin v,  CaieUa,lj.  R.,  7  Ex.  335  ;  Applebee  \, Percy, 
L.  R.,  9  C.  P.  647. 
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the  place  where  a  dog  is  kept  is  presumed  for  this  purpose  to  be  the 
owner  of  the  dog  ^. 

The  word  *  cattle '  includes  horses  ^  and  perhaps  pigs  *. 

The  risk  incident  to  dealing  with  fire,  fire-arms,  explosive  or  Fire,  fire- 
highly  inflammable  matters,  corrosive  or  otherwise  dangerous  or"™*' 
noxious  fluids,  and  (it  is  apprehended)  poisons,  is  accounted  by  the 
Common  Law  among  those  which  subject  the  actor  to  strict  resx>on- 
sibility.  Sometimes  the  term  *  consummate  care*  is  used  to  describe 
the  amount  of  caution  required :  but  it  is  doubtful  whether  even 
this  be  strong  enough.  At  least,  we  do  not  know  of  any  English 
case  of  this  kind  (not  falling  under  some  recognized  head  of  excep- 
tion) where  unsuccessful  diligence  on  the  defendant's  part  was  held 
to  exonerate  him. 

As  to  fire,  we  find  it  in  the  fifteenth  century  stated  to  be  the  Duty  of 
custom  of  the  realm  (which  is  the  same  thing  as  the  common  law)  fiJIJf  "*  "* 
that  every  man  must  safely  keep  his  own  fire  so  that  no  damage 
in  any  wise  happen  to  his  neighbour  ^  In  declaring  on  this 
custom,  however,  the  averment  was  *  ignem  suum  tarn  negligenter 
custodivit :'  and  it  does  not  appear  whether  the  allegation  of  negli- 
gence was  traversable  or  not  ^.  We  shall  see  that  later  authorities 
have  adopted  the  stricter  view. 

The  common-law  rule  applied  to  a  fire  made  out  of  doors  (for 
burning  weeds  or  the  like)  as  well  as  to  fire  in  a  dwelling-house  ®. 
Here  too  it  looks  as  if  negligence  was  the  gist  of  the  action,  which 
is  described  (in  Lord  Raymond  s  report)  as  '  case  grounded  upon 
the  common  custom  of  the  realm  for  negligently  keeping  his  fire.' 
Semble^  if  the  fire  were  carried  by  sudden  tempest  it  would  be  ex- 
cusable as  the  act  of  Qod.  Liability  for  domestic  fires  has  been 
dealt  with  by  statute,  and  a  man  is  not  now  answerable  for  damage 
done  by  a  fire  which  began  in  his  house  or  on  his  land  by  accident 
and  without  negligence''. 

The  use  of  fire  for  non-domestic  purposes,  if  we  may  coin  the 
phrase,  remains  a  ground  of  the  strictest  responsibility. 

^  28  &  29  Vict.  0.  60  (a.d.  1865).  There  is  a  similar  Act  for  Scotland,  26  ft  27  Vict. 
e.  100.     See  CampbeU  on  Negligence,  2nd  ed.,  pp.  53-55. 

'  Wright  y.  Pearson,  L.  R.,  4  Q.  B.  582  (1869).  Further  protection  against  mia- 
chievons  or  masterleas  dogs  is  given  by  34  ft  35  Vict.  c.  56,  a  statute  of  public  police 
regulation  outside  the  scope  of  this  work. 

*  Child  V.  Heam,  L.  R.,  9  Ex.  176  (on  a  different  Act). 

*  Y.  B.  2  Hen.  IV.  18.  pi.  5. 

^  Blackstone  (i.  431)  seems  to  assume  negligence  as  a  condition  of  liability. 

*  Tubervil  or  Turberville  v.  Stamp,  I  Salk.  13,  s.c.  i  Ld.  Baym.  264. 

^  14  Qeo.  III.  o.  78.  s.  86,  as  interpreted  in  Filliter  ▼.  Phippard,  1 1  Q.  B.  347  ;  17  L.  J., 
Q.  B.  89  (1847).  There  was  an  earlier  statute  of  Anne  to  a  like  effect ;  i  Blacks t.  Comm. 
431 ;  and  see  per  Cur.  in  Filliter  y.  Fhippard.  It  would  seem  that  even  at  common  law 
the  defendant  would  not  be  liable  unless  he  knowingly  lighted  or  kept  some  fire  to  begin 
with ;  for  otherwise  how  could  it  be  described  as  ignit  fuas  ? 
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Carrying        Decisions  of  our  own  time  have  settled  that  one  who  brings  fire 

mSdy«r^  into  dangerous  proximity  to  his  neighbour's  property,  in  such  ways 

as  by  running  locomotive  engines  on  a  r&ilway  without  express 

statutory  authority  for  their  use  ^,  or  bringing  a  traction  engine  on 

a  highway  ^  does  so  at  his  peril. 

It  seems  permissible  to  entertain  some  doubt  as  to  the  historical 
foundation  of  this  doctrine,  and  in  the  modem  practice  of  the  United 
States  it  has  not  found  acceptance  \  In  New  York  it  has,  after 
careful  discussion,  been  expressly  disallowed  ^. 
Fire-anns:  Loaded  fire-arms  are  regarded  as  highly  dangerous  things,  and 
BeiL^^'  Persons  dealing  with  them  are  answerable  for  damage  done  by 
their  explosion,  even  if  they  have  used  apparently  sufficient  pre- 
caution. A  man  sent  his  maidservant  to  fetch  a  flint-lock  gun 
which  was  kept  loaded,  with  a  message  to  the  master  of  the  house 
to  take  out  the  priming  first.  This  was  done,  and  the  gun  de- 
livered to  the  girl;  she  loitered  on  her  errand,  and  (thinking, 
presumably,  that  the  gun  would  not  go  off)  pointed  it  in  sport 
at  a  child  and  drew  the  trigger.  The  gun  went  off  and  the  child 
was  seriously  wounded.  The  owner  was  held  liable,  although  he 
had  used  care,  perhaps  as  much  care  as  would  commonly  be  thought 
enough.  '  It  was  incumbent  on  him  who,  by  charging  the  gun,  had 
made  it  capable  of  doing  mischief,  to  render  it  safe  and  innoxious. 
This  might  have  been  done  by  the  discharge  or  drawing  of  the 
contents.  The  gun  ought  to  have  been  so  left  as  to  be  out  of 
all  reach  of  doing  harm  ^.'  This  amounts  to  saying  that  in  dealing 
with  a  dangerous  instrument  of  this  kind  the  only  caution  that 
will  be  held  adequate  in  point  of  law  is  to  abolish  its  dangerous 
character  altogether.    Observe  that  the  intervening  negligence  of 

1  Janet  v.  Futiniog  £y.  Co.,  L.  R.,  3  Q.  B.  733.  Here  diligence  wm  proved,  bat  the 
company  held  nevertheless  liable.  The  rule  was  expressly  stated  to  be  an  application  of 
the  wider  principle  of  Rylandt  ▼.  Fletcher  ;  see  per  Blackburn  J.,  at  p.  736. 

'  PoweCl  ▼.  Fall  (G.  A.),  5  Q.  B.  D.  597.  The  use  of  traction  engines  on  highways  is 
regulated  by  statute,  but  not  authorized  in  the  sense  of  diminishing  the  owner's  liability 
for  nuiiance  or  oUierwise ;  see  the  sections  of  the  LocomotiYe  Acts,  1861  and  1865,  in 
the  judgment  of  Mellor  J.,  at  p.  598.  Tlie  dictum  of  Bramwell  L.  J.,  at  p.  601,  that 
Vaughan  y.  Taff  Vale  By.  Co.  (p.  58  above)  was  wrongly  deddod,  is  extra-judicial. 
That  case  was  not  only  itself  decided  by  a  court  of  co-ordmate  authority,  but  has  been 
approved  in  the  House  of  Lords ;  ffammenmith  Sy,  Co,  v.  Brand,  L.  B.,  4  H.  L.,  at  p. 
203  ;  and  see  the  opinion  of  Blackburn  J.,  at  p.  197. 

'  It  appears  to  be  held  everywhere  that  unless  the  original  act  is  in  itself  unlawful, 
the  gist  of  the  action  is  negligence ;  see  Cooley  on  Torts,  589-594. 

*  Loeee  v.  Buehanan,  51  IS.Y,  476  (1873) ;  the  owner  of  a  steam  boiler  was  held  not 
liable,  independently  of  negligence,  for  an  explosion  which  threw  it  into  the  plaintiff's 
buildings.  For  the  previous  authorities  as  to  fire,  uniformly  holding  that  in  order  to 
succeed  the  plaintiff  must  prove  negligence,  see  at  pp.  487-8.  Rylamde  v.  Fletcher  is 
disapproved  as  being  in  conflict  with  the  current  of  American  authority. 

>  iixam  V.  Bell  (1816),  5  M.  ft  S.  198,  and  in  Bigelow,  L.  G.  It  might  have  been 
Bidd  that  sending  an  incompetent  person  to  fetch  a  loiuled  gun  was  evidence  of  nagligenoe 
(see  the  first  count  of  the  declaration) ;  but  that  is  not  the  ground  taken  by  the  Court 
(Lord  Ellenborough  G.J.,  and  Bayley  J.). 
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the  servant  (which  could  hardly  by  any  ingenuity  have  been  im- 
puted to  her  master  as  being  in  the  course  of  her  employment) 
was  no  defence.  '  Experience  unhappily  shows  that  if  loaded  fire- 
arms are  left  within  the  reach  of  children  or  fools,  no  consequence 
is  more  natural  or  probable  than  that  some  such  person  will 
discharge  them  to  the  injury  of  himself  or  others. 

On  a  like  principle  it  is  held  that  people  sending  goods  of  an  EzplotivM 
explosive  or  dangerous  nature  to  be  carried  are  bound  to  give  S^„ J^^ 
reasonable  notice  of  their  nature,  and,  if  they  do  not,  are  liable  gooSaT 
for  resulting  damage.     So  it  was  held  where  nitric  add  was  sent 
to  a  carrier  without  warning,  and  the  carrier's  servant,  handling 
it  as  he  would  handle  a  vessel  of  any  harmless  fluid,  was  injured 
by  its  escape  ^.    The  same  rule  has  been  applied  in  British  India 
to  the  case  of  an  explosive  mixture  being  sent  for  carriage  by 
railway  without  warning  of  its  character,  and  exploding  in  the 
railway  company's  office,  where  it  was  being  handled  along  with 
other  goods*. 

Oas  (the  ordinary  illuminating  coal-gas)  is  not  of  itself,  perhaps,  c^aa 
a  dangerous  thing,  but  with  atmospheric  air  forms  a  highly***^' 
dangerous  explosive  mixture,  and  also  makes  the  mixed  atmosphere 
incapable  of  supporting  life  \  Persons  undertaking  to  deal  with 
it  are  therefore  bound,  at  all  events,  to  use  all  reasonable  diligence 
to  prevent  an  escape  which  may  have  such  results.  A  gas-fitter 
left  an  imperfectly  connected  tube  in  the  place  where  he  was 
working  under  a  contract  with  the  occupier ;  a  third  person,  a 
servant  of  that  occupier,  entering  the  room  with  a  light  in  ful- 
filment of  his  ordinary  duties,  was  hurt  by  an  explosion  due  to 
the  escape  of  gas  from  the  tube  so  left;  the  gas-fitter  was  held 
liable  as  for  a  '  misfeasance  independent  of  contract  ^.' 

Poisons  can  do  as  much  mischief  as  loaded  fire-arms  or  ex-  PcnBonom 
plosives,  though  the  danger  and  the  appropriate  precautions  are  ^^^  v. 
different.  Win^M- 

A  wholesale  druggist  in  New  York  purported  to  sell  extract 
of  dandelion  to  a  retail  druggist.  The  thing  delivered  was  in 
truth  extract  of  belladonna,  which  by  the  negligence  of  the  whole- 
sale dealer's  assistant  had  been  wrongly  labelled.  By  the  retail 
druggist  this  extract  was  sold  to  a  country  practitioner,  and  by 
him  to  a  customer  who  took  it  as  and  for  extract  of  dandelion, 
and  thereby  was  made  seriously  ill.    The  Court  of  Appeals  held 

*  Farrant  y.  Bame»  (i86a),  ii  C.  B.,  N.  S.  553  ;  31  L.  J.,  C.  P.  Z37.  The  duty  Memi 
to  be  antecedent,  not  incident,  to  the  contract  of  oMriage. 

*  Lydl  Y.  Oanffa  Dai,  I.  L.  R.»  i  All.  60. 

*  See  Smith  y.  Boston  Qat  lAght  Co,,  lao  Mais.,  318. 

*  Farry  y.  Smith,  4  G.  P.  D.  325  (Lopee  J.)>    Negligence  wm  found  m  a  fact. 
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the  wholesale  dealer  liable  to  the  consumer.  '  The  defendant  was 
a  dealer  in  poisonous  drugs  ....  The  death  or  great  bodily  harm 
of  some  person  was  the  natural  and  almost  inevitable  consequence 
of  the  sale  of  belladonna  by  means  of  the  false  label.'  And  the 
existence  of  a  contract  between  the  defendant  and  the  immediate 
purchaser  from  him  could  make  no  difference,  as  its  non-existence 
would  have  made  none.  '  The  plaintiff's  injury  and  their  remedy 
would  have  stood  on  the  same  principle,  if  the  defendant  had 
given  the  belladonna  to  Dr.  Foord '  (the  country  practitioner)  *  with- 
out price,  or  if  he  had  put  it  in  his  shop  without  his  knowledge, 
under  circumstances  which  would  probably  have  led  to  its  sale ' — 
or  administration  without  sale — '  on  the  faith  of  the  label  ^.'  This 
case  has  been  thought  in  England  to  go  too  far;  but  it  is  hard 
to  see  in  what  respect  it  goes  farther  than  Bixon  v.  Bell.  So 
far  as  the  cases  are  dissimilar,  the  damage  would  seem  to  be 
not  more  but  less  remote.  If  one  sends  belladonna  into  the  world 
labelled  as  dandelion  (the  two  extracts  being  otherwise  distinguish- 
able only  by  minute  examination),  it  is  a  more  than  probable  con- 
sequence that  some  one  will  take  it  as  and  for  dandelion  and  be 
the  worse  for  it:  and  this  without  any  action  on  the  part  of  others 
necessarily  involving  want  of  due  care*. 

It  can  hardly  be  said  that  a  wrongly  labelled  poison,  whose 

true  character  is  not  discoverable  by  any  ordinary  examination 

such  as  a  careful  purchaser  could  or  would  make,  is  in  itself  less 

dangerous  than  a  loaded   gun.     The  event,  indeed,  shows  the 

contrary. 

Kfficultiei      Nevertheless,  difficulties  are  felt  in  England  about  admitting 

EngUnd:    this  application  of  a  principle  which  in  other  directions  is  both 

Owrgev.   more  widely  and  more  strictly  applied  in  this  country  than  in 

tan,  the  United  States  \    In  1869  the  Court  of  Exchequer  made  a  rather 

hesitating  step  towards  it,  putting  their  judgment  partly  on  the 

ground  that  the  dispenser  of  the  mischievous  drug  (in  this  case 

a  hair  wash)  knew  that  it  was  intended  to  be  used  by  the  very 

person  whom  it  in  fact  injured^.    The  cause  of  action  seems  to 

have  been  treated  as  in  the  nature  of  deceit,  and  Tkoma%  v.  WinchcBter 

does  not  seem  to  have  been  known  either  to  counsel  or  to  the 

Court.     In  the  line  actually  taken  one  sees  the  tendency   to 

assume  that  the  ground  of  liability,  if  any,  must  be  either  warranty 

or  fraud.    But  this  is  erroneous,  as  the  judgment  in  Thmuu  v. 

*  Thomat  v.  TFinchesUr,  6  N.  Y.  397  ;  Bigelow,  L.  C.  602  (1852). 

*  The  jury  found  that  tiiere  was  not  any  negligence  on  the  part  of  the  intermediate 
dealers ;  the  Court,  howoTer,  were  of  opinion  that  thii  waa  immaterial. 

'  See  per  Brett,  M.R.,  Heaven    y.  Fender,  11  Q.  B.  D.,  at  p.  5x4,  in  a  judgment 
which  itself  endeayours  to  lay  down  a  much  wider  rule. 

*  Gtorge  y.  Skiv\ngi<mj  L.  R.,  5  Ex.  1. 
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Winekester  carefully  and  clearly  shows.  Whether  that  case  was 
well  decided  appears  to  be  a  perfectly  open  question  for  our 
Courts  ^.  In  the  present  writer's  opinion  it  is  good  law,  and  ought 
to  be  followed. 

Frederick  Pollock. 


*  Dixon  T.  BeU,  gupra,  has  neyer  been  ditfapproved  that  we  know  of,  but  haa  not  been 
■o  actively  followed  that  the  Court  of  Appeal  need  be  precluded  from  free  discuBsion  of 
tbe  principle  inyolyed.  In  Langridge  y.  Levy  (1837),  ^  M.  ft  W.,  at  p.  530,  the  Court 
was  somewhat  astute  to  avoid  discussing  that  principle,  and  declined  to  commit  itself. 


VOL.  n. 
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THE    ANTWERP   CONGRESS   AND    THE   ASSIMILATION 
OF   MERCANTILE   LAW. 

THE  Belgian  government  in  its  report  to  King  Leopold  on  the 
proposed  Congress  described  its  scope  and  objects  as  follows : 

'Commercial  relations  are  at  the  present  day  nothing  if  not 
international ;  they  are  becoming  more  and  more  so,  and  what  a 
leap  forward  they  would  take  if  they  were  emancipated  from  the 
obstacles,  uncertainty,  and  expense  arising  from  diversity  of  laws  I 
The  work  will  be  one  of  long  duration  and  will  have  to  be  maturely 
considered,  but  unity  might  now  be  achieved  without  serious 
impediments  in  several  departments  of  mercantile  law,  such  as 
those  relating  to  bills  of  exchange,  carriers,  and  merchant-shipping. 

Merchant-shipping   law   has  been  the  subject  of  much 

consideration  with  a  view  to  uniform  regulation.  The  same  may 
be  said  of  the  law  of  bills  of  exchange ;  the  different  laws  governing 
negotiable  instruments  are  so  similar,  that  to  bring  them  into  a 
state  of  uniformity  seems  to  present  no  very  great  difficulty.  The 
unification  of  these  branches  of  the  law  would  insure  priceless 

advantages  to  commerce The  Antwerp  Exhibition  will 

bring  to  our  country  representatives  of  the  commerce  and  industry 
of  the  two  hemispheres,  and  will  thus  be  an  excellent  opportunity 
of  convening  to  a  Congress  the  lawyers,  publicists,  and  merchants 
of  Belgium  and  foreign  countries.  Organised  under  the  auspices 
of  the  government  of  the  King  of  the  Belgians,  it  would  no  doubt 
receive  the  co-operation  of  foreign  governments.' 

Thus  the  questions  to  be  discussed  were  limited  to  those  which 
had  already  been  the  subject  of  efforts  in  the  direction  of  assimila- 
tion. Later  on  the  organisers  also  struck  out  the  law  of  carriers, 
so  that  ultimately  the  matters  for  discussion  were  narrowed  down 
to  the  law  of  bills  of  exchange  and  merchant-shipping. 

Invitations  in  accordance  with  the  ministerial  programme  were 
issued  to  governments,  corporations,  banks,  chambers  of  commerce, 
tribunals  of  commerce,  bars,  underwriters'  associations,  &c.  No  lesa 
than  fifteen  governments,  viz.  those  of  the  Argentine  Republic, 
Spain,  the  United  States,  Finland,  France,  Italy,  Japan,  Luxemburg, 
the  Netherlands,  Poi-tugal,  Roumania,  Russia,  Servia,  Sweden  and 
Norway,  and  Switzerland,  responded  to  the  Belgian  invitation,  and 
sent  delegates  to  take  part  in  the  proceedings.  As  the  Congress 
had  no  official  character  beyond  enjoying  the  patronage  of  the  King 
and  his  government,  the  delegates  took  part  in  the  discussion 
as  individuals  without  reference  to  their  representative  capacity. 
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The  English  government  sent  no  delegates,  but  Sir  John  Qorst, 
solicitor-general,  and  Mr.  W.  F.  Robinson,  Q.C.,  attended  on  behalf 
of  the  English  bar.  The  other  English  delegates  present  were 
Sir  Travers  Twiss,  Q.C.,  Ernest  Wendt,  D.C.L.,  of  London,  Mr. 
J.  W.  Crombie,  SheriflF  Dove  Wilson,  LL.D.,  of  Aberdeen,  and  the 
present  writer,  all  of  whom  took  an  active  part  in  the  deliberations 
of  the  Congress^. 

The  unification  of  law  is  an  idea  foreign  to  the  English  legal 
mind.  It  more  or  less  implies  the  supposition  that  nations  should 
at  a  given  moment  send  delegates  to  a  conference  to  negotiate  a 
uniform  law  by  means  of  reciprocal  concessions,  entailing  perhaps 
a  sacrifice  of  time-honoured  legal  notions  in  favour  of  provisions 
of  systems  of  law  reared  in  a  different  legal  and  political  atmo- 
sphei-e,  all  of  which  is  apt  to  strike  the  English  mind  as  profoundly 
unpractical.  The  common  law  of  England,  moreover,  being  a  part 
of  the  national  morals,  and  fancied  to  be  identical  with  well- 
established  customs,  it  is  difficult  to  conceive  its  amendment  in  the 
direction  of  unification  without  exhaustive  codification.  On  the 
continent  this  codification  for  the  most  part  exists ;  nations  have 
grown  accustomed  to  codes  of  written  principles,  and  where  lawyers 
and  laymen,  judges  and  pleaders  can  always  appeal  to  a  text,  the 
text  can  be  altered  without  the  inconvenience  which  would  attend 
the  enactment  of  a  text  on  any  branch  of  the  law,  while  the  prin- 
ciples underlying  it  were  still  unwritten,  innate,  as  it  were,  in  the 
national  conscience  and  imperceptibly  varying  with  it. 

The  Congress   at  Antwerp  brought  out  this  difference  very 

^  The  Hononury  President  of  the  Congress  was  M.  Beernaert,  the  Prime  Minister,  and 
the  acting  President  Baron  Lambermont,  Minister  of  State,  both  of  whom  took  much 
interest  in  its  proceedings. 

The  Congress  was  divided  into  two  Sections,  one  for  Bills  of  Exchange  Law,  and  the 
oiher  for  the  Law  of  Merchant  Shipping.  The  former  was  presided  over  by  M.  Pirmez, 
Minister  of  State,  member  of  the  Chamoer  of  Representatives,  manager  of  the  National 
Bank,  assisted  by  the  talented  young  Professor  Nyssens  of  Louvain,  M.  Dubois,  avocat^ 
and  M.  Ruyters,  LL.D.,  Secretary  of  the  Bank  of  Brussels,  secretaries.  The  other  section 
was  divided  into  sub^oommittees,  which  prepared  reports  in  the  morning.  These  were 
discussed  in  the  afternoon  at  the  full  meeting,  under  the  presidency  of  M.  Victor  Jacobs, 
avocat,  member  of  the  Chamber  of  Representatives,  and  ex-minister.  Among  the 
learned  jurists  present,  besides  those  already  mentioned,  were  Judge  Charles  Peabody 
of  New  York,  M.  Gonsse,  Director  of  the  French  Ministry  of  Justice,  Professor  Lyon*' 
Caen  of  Paris,  M.  Daguin,  secretary  of  the  Soeieti  de  L^gUlation  compar^e,  MM.  Clunet, 
editor  of  the  Journal  du  droit  Intemaiional  Frivi,  and  Constant,  editor  of  the  France 
Judiciaire,  M.  Rolin-Jacquemyns,  president  of  the  Institute  of  International  Law, 
MM.  Lejeune  and  Picud,  advocates  of  the  Belgian  Court  of  Cassation,  M.  ^ainctelette, 
of  the  Belgian  Chamber  of  Representatives,  M.  Vrancken,  dean  of  the  Faculty  of 
Advocates  of  Antwerp,  MM.  Georges  de  Laveleye  and  Hubert  Brunard,  advocates  and 
editors  of  the  Moniieur  des  InteriU  MaUrieU,  Professors  Namur  and  Victor  d*Hondt| 
M.  Boselli,  of  the  Italian  Parliament,  Professor  Marghieri,  of  Naples,  and  Advocate 
Norsa  of  Milan,  Professors  Asser  and  Molengraaf  of  Holland,  Professor  de  Wreden  and 
M.  Arthur  Raffalovjch  of  St.  Petersburg,  Professor  Speiser  of  BAle,  M.  Guillaume, 
solicitor  of  the  Bank  of  France,  Mr.  Engels,  the  Antwerp  shipowner,  His  Excellency 
Deifin  B.  Hueigo,  Argentine  Minister  at  Brussels,  and  M.  de  Montgomery,  Procureur- 
General  of  Finland,  &e. 

T  2 
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clearly.  'You  English  seem  to  think  it  negotiating  to  grant  us 
your  gracious  permission  to  adopt  your  laws  telies  quelles*  ex- 
claimed an  exasperated  Frenchman,  in  reply  to  an  Englishman 
who  thought  he  had  given  a  sufficient  reason  for  his  dissent  in 
saying  that  a  proposal  differed  from  English  law.  '  But  we  have 
come  here  to  make  compromises  in  the  interest  of  harmony.  If 
we  were  all  to  make  reservations  where  our  laws  differed,  the  results 
of  this  Congress  would  simply  be  that  we  agreed  where  we  were 
already  at  one,  and  reserved  all  points  we  had  come  here  to  discuss.' 

I  am  afraid  this  is  a  true  picture,  but  in  pleading  guilty  we  must 
ask  the  enlightened  foreigner  to  remember  that  we  old-fashioned 
English  have  no  code  of  laws  yet,  and  that  the  principles  of  our 
law  still  lie  hidden  in  the  bosoms  of  our  great  lawyers,  who  do  not 
seem  to  think  very  highly  of  systems  which  would  lower  the  stan- 
dard of  intelligence  necessary  for  discovering  the  sense  and  sequence 
of  our  beautiful  case-law.  Hence  as  regards  England  it  is  doubtful 
whether  this  Congress  and  its  successors  are  destined  to  bear  much 
fruit  in  the  way  contemplated  by  the  Belgian  government,  that  is 
to  say,  in  the  way  of  unification.  All  that  can  be  expected  on  the 
part  of  England  is  an  acceleration  of  that  natural  assimilation 
towards  which  similar  circumstances  and  similar  desiderata  are 
causing  contemporary  legislation  to  tend. 

On  the  continent,  on  the  contrary,  unification  of  laws  has  entered 
the  domain  of  practice.  Virtual  unification  was  achieved  by  the 
influence  and  adoption  in  several  states  of  the  French  codes  bodily, 
and  without  wishing  to  compare  a  servile  imitation  with  the  spon- 
taneous and  free  adoption  of  an  identical  law  as  proposed  by  the 
organisers  of  the  Antwerp  Congress,  I  cannot  help  remarking  that 
in  these  different  states  improvement  in  accordance  with  domestic 
necessities  has  outweighed  all  considerations  of  international  uni- 
formity. Subsequently  the  German  Code  of  Commerce  of  1861 
unified  the  legislations  of  upwards  of  a  score  of  German  states.  But 
it  is  especially  through  the  law  of  bills  of  exchange  that  progress 
in  unification  has  been  achieved  on  a  large  scale,  beyond  as  well  as 
within  ethnographical  limits.  In  fact,  the  law  of  bills  of  exchange 
has  been  a  forerunner  in  unification.  The  Wechselordnung  of  1848 
in  German  lands,  and  in  Great  Britain  the  Act  of  1882,  have  been 
the  first  practical  steps  towards  the  codified  unification  of  German 
and  Anglo-Scottish  Common  Law.  The  law  of  bills  of  exchange 
has  also  been  the  first  branch  selected  in  the  unification  of  Swedo- 
Norwegian  and  Danish  law.  It  is  identical  by  an  international  act — 
the  first  case,  perhaps,  on  record  in  which  two  perfectly  independent 
states  have  by  deliberate  negotiation  made  a  portion  of  their  private 
law  uniform. 
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The  part  of  the  new  Swiss  code  of  obligations  relating  to  bills  of 
exchange  was  in  itself  a  unification  of  the  different  laws  of  the 
Swiss  cantons,  and  as  the  commission  now  engaged  in  recasting 
the  Russian  law  of  bills  of  exchange  has  taken  the  Scandinavian 
Act  as  the  basis  of  its  operations,  there  will  probably  before 
long  be  another  law  to  add  to  those  belonging  to  an  assimilated 
group. 

Even  in  recalciti^ant  Eogland  something  has  been  done,  and  that 
partly  unawares,  towards  unification.  The  Bills  of  Exchange  Act, 
1882,  in  all  but  two  points  unifying  English  and  Scotch  law,  and 
thereby  adopting  the  Scotch  rule  of  making  the  bill  negotiable 
unless  negotiability  is  specifically  negatived,  has  brought  our  law 
into  further  harmony  with  that  of  Germany.  Of  late  years,  in  fact, 
so  strong  a  tendency  to  assimilation  has  been  manifested  in  the 
alterations  several  states  have  made  in  their  respective  laws  on  the 
subject,  that  at  the  present  moment  the  laws  of  six  independent 
states  on  bills  of  exchange  are  well-nigh  identical. 

There  are  at  the  present  moment  three  groups  of  laws  on  bills  of 
exchange  which  might  almost  be  regarded  as  three  different  stages 
of  the  law. 

French  law  treats  the  bill  as  mere  evidence  of  a  transaction. 
Faithful  to  this  theory,  it  requires  some  specification  on  the  face  of 
the  instrument  of  the  value  received  as  well  as  a  sufficient  distance 
between  the  places  where  the  bill  is  drawn  and  where  payable, 
to  raise  a  presumption  that  a  debt  is  being  discharged. 

German  law,  on  the  contrary,  holds  that  the  bill  of  exchange 
constitutes  a  substantive  contract,  the  form  of  which  dispenses  with 
the  necessity  of  a  valuable  consideration.  As  a  consequence  of  this 
theory  no  indication  of  value  received  or  diHantia  loci  is  requisite. 
But  the  formal  character  of  the  instrument  is  such  that  it  must 
even  bear  the  words  '  Bill  of  Exchange,'  or  other  equivalent  words, 
on  its  face. 

English  law,  which  at  one  time  more  resembled  the  present  law 
of  France^  is  now  in  a  state  of  transition.  It  has  very  nearly 
reached  the  German  stage.  The  necessity  of  the  value  clause  and 
the  distantia  loci  have  disappeared,  but  a  consideration  is  still 
required  as  in  the  case  of  all  simple  contracts,  though  there  is  a 
legal  presumption  in  favour  of  its  existence. 

Italy,  Belgium,  Holland,  Spain,  Portugal,  Greece,  and  several  South 
American  States,  adopted  the  French  Code  of  Commerce,  comprising 
the  law  of  bills  of  exchange,  almost  bodily ;  but  all  these,  as  I  have 
said,  have  since  then  made  more  or  less  important  changes  in  their 
laws. 

Germany,  divided  into  a  multitude  of  small  principalities  with 
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fifty-nine  diflFerent  laws  on  bills  of  exchange,  in  1847  took  the 
first  step  in  unification,  and  the  following  year  the  North  German 
States  adopted  a  uniform  law  on  bills  of  exchange,  which  has  been 
the  model  on  which  since  then  seven  European  states  have  recast 
their  law  on  the  same  subject.  Austria-Hungary,  Sweden  and 
Norway,  Denmark,  and  Switzerland  have  in  turn  adopted  the 
German  law,  with  only  modifications  of  secondary  importance.  The 
Belgians,  in  their  new  code  of  commerce,  have  suppressed  the  di^- 
tantia  loci,  and  the  necessity  of  the  indication  of  the  value  received, 
and  thus  brought  their  law  into  greater  harmony  with  the  law  of 
(Germany,  and  Italy  has  even  adopted  many  of  the  minor  provisions 
of  German  law,  and  has  imported  also  certain  improvements  from 
the  Belgian  code. 

It  is  seen  that  the  assimilation  of  the  laws  relating  to  bills  of  ex- 
change has  already  made  considerable  progress.  It  is  therefore  not 
surprising  that  continental  jurists  of  eminence,  like  M.  Asser  of 
Amsterdam,  M.  Lyon-Caen  of  Paris,  and  Professor  Cohn  of  Heidel- 
berg, have  ceased  to  look  upon  unification  as  a  mere  utopia. 

In  selecting  bills  of  exchange  law  for  one  of  the  subjects 
of  the  Conference  the  Belgian  government  was  well  advised. 
The  bill  of  exchange  is  an  instrument  which  all  modem  legis- 
lation invests  with  a  special  character.  The  interests  of  trade 
demand  that  the  rights  and  duties  of  the  parties  should  be  strictly 
defined  and  observed.  A  bill  in  passing  from  indorser  to  indorsee 
or  from  hand  to  hand  across  a  number  of  frontiers,  becomes  invested 
with  a  web  of  qualities  which  often  lead  to  complication  and  loss 
to  the  holder  when  the  bill  is  dishonoured.  Negotiation  would 
certainly  be  more  easy  if  the  liabilities  under  the  instrument  were 
practically  identical  in  different  countries. 

Two  projects  were  submitted  as  a  basis  for  the  deliberations  of 
the  Congress,  that  of  the  Institute  of  International  Law  in  135 
articles,  and  another  in  58  articles  specially  drawn  up  by  the 
Belgian  Commission  ^  The  latter  was  chosen  by  the  Congress 
for  discussion.  This  project  was  a  compromise  between  the 
French,  German,  and  English  theories.  The  distantia  loci  and 
the  necessity  of  the  specification  of  the  value,  required  by  French 
law  but  no  longer  required  by  Belgian  law,  were  shelved;  the 
German  requirement  of  the  indication  of  the  character  of  the 
instrument  by  the  writing  of  the  words  *  bill  of  exchange  *  or  other 
analogous  words,  adopted  by  a  large  number  of  states,  was 
omitted;  bills  to  bearer,  not  recognised  by  any  but  Anglo- American 

^  The  35  articlee  of  the  AsBociation  for  the  Beform  and  Codification  of  the  Law  of 
Nations  a  large  number  of  which  were  drawn  up  at  Antwerp  were,  strange  to  say,  over- 
looked. 
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law,  were  allowed.  The  Franco-Belgian  institution  of  the  'pro- 
vision '  (cover)  was  retained,  &c.,  &c. 

It  was  discovered  when  a  little  too  late  that  a  cut-and-dry 
scheme  of  this  kind  was  not  well  suited  for  a  Congress  bound  to 
get  through  its  work  in  four  days  and  necessarily  composed  for  the 
greater  part  of  gentlemen  more  familiar  with  their  own  laws  than 
with  those  of  foreigners.  The  result  was  that  the  articles  were 
voted  with  little  alteration  by  the  French  and  Belgian  members, 
and  the  articles  adopted  are  still  a  project  for  discussion  though 
on  the  whole  an  improvement  on  the  original  project.  It  is 
however  a  significant  sign  that  the  French  members  were  in 
general  in  favour  of  renouncing  to  a  great  degree  the  antiquated 
notion  of  the  bill  of  exchange  underlying  French  law,  and  that  the 
Belgians  were  not  unfavourable  to  bills  to  bearer. 

M.  Firmez,  the  Belgian  Minister  of  State,  made  an  excellent 
proposal,  which  will  recommend  itself  especially  to  practical  men. 
It  was  to  institute  an  international  stamp  for  negotiable  instru- 
ments after  the  fashion  of  the  postage  stamp,  so  that  a  bill  properly 
stamped  at  the  place  of  issue  may  pass  from  country  to  country 
without  the  incumbrance  of  the  formality  of  fresh  stamping  or 
visa.  This  seems  a  very  feasible  proposal  apart  from  the  fiscal 
consideration,  which  however  has  had  to  yield  in  both  postal  and 
tel^raph  arrangements  for  the  benefit  of  international  communica- 
tions. 

In  maritime  law  the  Congress  was  on  the  whole  better  prepared 
by  preliminary  work,  the  Belgian  members  having  published 
exhaustive  questionnaires  and  replies,  besides  quite  a  comparative 
literature  on  the  subject. 

The  subject-matter  submitted  for  discussion  comprised — conflict 
of  laws,  liability  of  shipowners,  collisions,  average,  insurance  and 
bottomry  bonds, — a  vast  area  for  four  days,  though  the  committees 
and  sub-committees  worked  morning  and  afternoon.  In  fact,  a  part 
of  the  programme  could  not  be  discussed  for  want  of  time. 

Space  will  not  permit  of  my  doing  more  than  give  a  short 
account  of  .some  of  the  chief  matters  of  interest  on  which  there  was 
an  important  difference  of  opinion. 

Under  conflict  of  laws  a  lively  discussion  took  place  as  to 
whether  general  average,  subject  to  agreement  to  the  contrary, 
should  be  adjusted  according  to  the  law  of  the  place  where  the 
adjustment  is  made,  viz.  at  the  port  of  discharge  or  according  to  the 
law  of  the  flag.  In  nearly  all  states  adjustment  is  governed  by  the 
law  of  the  place  of  discharge.  This  is  probably  not  so  mudi  on 
account  of  the  ship  being  a  movable  as  on  account  of  the  practical 
inconvenience  of  adjusting  average  according  to  rules  not  recog- 
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nised  at  the  port  where  the  adjustment  takes  place.  A  ship  is  a 
very  exceptional  kind  of  movable,  to  which  the  ordinary  maxims 
are  not  always  applicable.  The  place  of  destination  or  rather 
of  discharge  seems  least  in  disaccord  with  the  general  character 
of  the  venture. 

M.  Lyon-Caen,  the  Paris  professor,  in  his  '  £tudes  de  droit  inter- 
national priv£  maritime/  points  out  that  the  port  of  discharge 
can.  never  be  certain  beforehand.  An  accident  may  prevent  the 
ship  from  continuing  its  voyage,  and  the  adjustment  may  take 
place  in  the  port  where  the  ship  has  to  stop.  Moreover  ships  have 
frequently  an  '  eventual '  destination.  The  result  of  the  existing 
rule,  says  M.  Lyon-Caen,  is  that,  as  the  captain  may  be  instructed 
when  in  the  roads  to  unload  wherever  the  owner  Ukes,  either  say 
in  England,  France,  or  Germany,  the  owner  is  lord  of  the  adjust- 
ment. He  asks  whether  it  is  fair  to  invest  the  owner  with  such  a 
discretion  over  the  other  interests  involved.  The  advantage  to  the 
freighters  of  knowing  beforehand  what  law  will  govern  their  en- 
gagement outweighs,  in  his  opinion,  all  other  considerations. 

As  a  fact  no  shipper  is  likely  to  embrace  in  his  calculations  re- 
specting a  freight  the  modua  operandi  of  adjusting  possible  average. 

M.  Lyon«-Caen  ably  propounded  his  theory  at  the  Congress,  and 
was  successful  in  getting  it  carried  in  the  sub-committee,  but  the 
majority  of  those  present  at  the  plenary  meeting  were  in  favour  of 
the  existing  rule,  viz.  that  the  adjustment  of  average  is  governed 
by  the  law  of  the  port  of  discharge.  M.  Jules  Vrancken,  of  Antwerp, 
even  thought  that  to  alter  the  existing  rule  would  not  so  much  tend 
to  uniformity,  which  virtually  existed  on  this  point,  as  to  confusion 
and  anarchy. 

Two  other  interesting  questions  of  the  conflict  of  laws  were  col- 
lisions and  salvage. 

It  was  decided  that  if  a  collision  took  place  in  ports,  rivers,  or 
other  internal  waters,  the  law  of  the  place  where  it  occurred  should 
apply.  If  the  collision  took  place  on  the  sea,  between  two  vessels 
of  the  same  flag,  it  should  be  governed  by  the  law  of  the  flag.  If 
the  vessels  were  of  different  flags,  each  should  be  bound  within  the 
limits  of  the  law  of  its  flag,  and  precluded  from  receiving  more 
than  that  law  grants. 

As  regards  remuneration  for  aid  to  ships  in  distress,  it  was  de- 
cided that  the  law  of  the  place  where  the  aid  was  given  should  be 
applied  for  internal  waters,  and  the  law  of  the  assisting  ship  for 
territorial  waters  and  the  high  sea,  an  encouragement,  as  M.  Clunet 
of  Paris  pointed  out,  to  aiding  ships  in  distress.  The  English 
delegates  were,  on  the  contrary,  in  favour  of  the  law  of  the  place 
into  which  the  salvor  brought  the  property  saved. 
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Some  important  points  were  raised  in  the  matter  of  insurance. 
Large  numbers  of  insurances  are  effected  in  Belgium  on  expected 
profits,  and  these  are  held  valid  by  the  Belgian  Courts.  Although 
this  is  contrary  to  the  principle  that  a  contract  of  insurance  is  a 
contract  of  indemnity,  and  insurances  in  theory  ought  to  be  valid 
only  for  such  objects  and  to  the  extent  of  the  interest  the  assured 
is  able  to  prove,  general  commercial  usage  has  tended  to  sanction 
this  deviation  from  principle.  It  was  therefore  contended  that  the 
clause  '  policies  to  be  proof  of  interest '  ought  to  be  allowed.  This 
was  not,  however,  the  view  taken  by  the  Congress,  which  held  that 
the  validity  of  this  clause  merely  led  to  speculative  transactions. 
It  was  therefore  resolved  that  insurance  being  a  contract  of  in- 
demnity the  insurer  ought  to  be  able,  notwithstanding  any  stipula* 
tion  to  the  contrary,  and  even  where  there  is  no  fraud,  to  contest 
the  value  imputed  by  the  policy  to  the  object  insured  at  the  place 
and  time  of  starting. 

As  regards  the  question  of  whether  in  the  case  of  multiple  in- 
surances the  date  should  govern  the  validity  of  the  risk.  Dr.  Wendt 
of  London  suggested  that  the  underwriters  in  all  bond  fide  insurances 
on  the  same  risk  should  rateably  participate  in  it  for  good  or  bad. 
Sir  John  Gorst  and  Judge  Peabody  supported  this  view,  but  the 
majority  did  not  endorse  it,  and  the  resolution  voted  makes  the 
order  of  the  dates  of  the  insurances  the  criterion  of  their  appli- 
cation. 

The  English  delegates  after  a  long  controversy  carried,  however, 
the  abolition  of  the  rule  that  the  loss  of  three-fourths  of  an  insured 
object  entitles  the  insured  to  abandonment  to  the  underwriters  and 
to  payment  of  the  insured  value  as  if  there  had  been  a  total  loss. 
It  was  all  the  same  resolved  that  a  vessel  which  cannot  be  repaired 
shall  be  held  a  total  loss. 

The  subject  of  general  average  which  has  already  been  referred 
to  under  conflict  of  laws,  was  the  subject  of  some  interesting 
resolutions. 

As  regards  the  question  whether  the  rules  relating  to  general 
average  ought  not  to  be  modified  when  the  sacrifice  made  for 
common  safety  was  caused  by  a  fault  of  the  captain,  of  the  crew,  or 
of  a  person  interested  in  the  cargo,  or  by  a  latent  defect  in  ship  or 
cargo,  it  was  decided  that  they  should  apply  even  in  such  cases. 
It  was  further  decided  that  the  recourse  arising  from  such  fault  or 
latent  defect  must  be  independent  of  the  adjustment  of  average. 

The  contributing  elements  it  was  resolved  should  consist  of  : 

1.  The  net  integral  value  which  the  things  sacrificed  would  have 
had  at  the  time  and  place  of  discharge. 

2.  The  net  integral  value  at  the  same  time  and  place  of  the 
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things  saved  as  well  as  the  amount  of  the  damage  suffered  by  them 
for  the  common  safety. 

3.  The  net  freight  to  be  made. 

The  effects  and  wages  of  the  crew,  the  luggage  of  the  passengers, 
the  ammunition  and  victuals  necessary  for  the  voyage,  though  re- 
imbursed by  contribution,  the  case  arising,  it  was  resolved  should 
not  contribute. 

The  words  '  at  the  time  and  place  of  discharge  *  gave  rise  to  some 
discussion.  Sir  Travers  Twiss  preferred  *  at  the  port  of  destination,' 
Sir  John  Gorst '  at  the  place  of  discharge  of  th6  rest  of  the  cargo,' 
M.  Langlois  '  at  the  place  where  the  cargo  is  delivered,'  M.  Jacobs 
<  at  the  place  where  ship  and  cargo  part.'  It  was  finally  resolved 
that  the  text  of  the  sub-committee  should  be  maintained,  and  the 
article  was  therefore  adopted  as  applying  to  ordinary  cases.  Lex 
9tatuit  de  eo  quod  plerumquefit 

I  shall  conclude  with  the  question  of  chief  practical  interest,  viz. 
the  clause  of  non-liability  of  the  owners  for  the  acts  of  captain  and 
crew  in  Bills  of  Lading.  The  insertion  of  this  clause  is  of  recent 
date.  Formerly,  in  bills  of  lading,  non-liability  was  confined  to 
such  indications  as  '  weight  and  contents  unknown,'  and  to  break- 
age and  leakage.  M.  de  Courcy  traces  the  non-liability  clause  to 
the  case  of  the  *  Floride,'  which  sank  in  its  berth  at  H&vre  in  1866, 
owing  to  negligence  of  the  crew  in  leaving  open  certain  tubes  or  aper- 
tures in  connection  with  the  machinery,  which  ought  to  have  been 
closed.  The  owners  (the  Compagnie  gSnSrale  Traniatlantique)  had  to 
pay  heavily  for  the  damage  sustained  by  the  cargo,  and  from  that 
day  they  inserted  a  non-liability  clause  in  their  bills  of  lading, 
which  passed  thence  into  the  bills  of  lading  of  other  companies, 
and  found  especial  favour  in  England.  Whether  M.  de  Courcy  is 
right  or  wrong  as  to  the  origin  of  the  clause,  it  is  in  general  use  at 
the  present  day.  The  shipowners  justify  it  by  the  rapid  increase  of 
late  years  in  the  risks  of  navigation,  through  latent  faults  of 
machinery,  and  through  the  frequency  of  collisions  entailed  by  the 
large  number  of  fast-sailing  vessels  crossing  each  other  in  all  direc- 
tions. The  cargo,  moreover,  no  longer  reaches  its  destination  in  the 
old  direct  manner.  Cargoes  are  shipped  for  several  ports.  Loading 
and  unloading  take  place  at  each,  with  precipitation  often  by 
night,  and  consequently  with  a  supervision  which  is  necessarily  im- 
perfect. Along  with  these  greater  risks  the  competition  for  freights 
has  reduced  the  margin  of  profit  The  shipowner  is  thus  forced  to 
restrict  his  liability,  and  this  he  now  does  to  the  extent  of  negativing 
it  even  for  negligence  on  the  part  of  his  servants. 

The  freighters  and  insurers,  on  the  other  hand,  contend  that  this 
is  making  an  exception  to  the  law  relating  to  carriers  which  is 
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not  warranted  by  circumstances.  Steamships  are  easier  to  mani- 
pulate than  sailing  vessels,  but  the  owners  must  select  proper  men 
for  their  management.  Non-liability  results  in  less  care  in  the 
selection,  with  greater  risk  not  only  to  the  cargo  but  also  to 
human  life. 

The  question  is  now  to  find  a  basis  of  compromise  acceptable  to 
all  parties.  A  model  Bill  of  Lading  was  drawn  up  in  1882,  by  the 
Association  for  the  Reform  and  Codification  of  the  Law  of  Nations, 
at  Liverpool,  not  exactly  the  place  at  which  a  model  was  likely  to 
be  framed  suitable  to  more  than  one  section  of  the  interested 
parties.  This  Bill  placed,  as  the  shipowners  wish,  negligence  on  the 
same  line  with  errors  of  judgment. 

The  American  bill  on  the  subject  forbids  the  shipowner  to  except 
his  liability  for  negligence  or  failure  in  proper  stowage,  custody  and 
care  of  the  merchandise  or  in  the  proper  equipment  of  the  vessel. 

The  form  recommended  by  the  Baltic  committee  (Mediterranean, 
Black  Sea,  and  Baltic  grain  cargo  steamer  bill  of  lading),  while 
more  or  less  adopting  the  provisions  of  the  American  bill,  exempts 
the  owner  from  liability  for  strandings  and  collisions  and  all  losses 
and  damage  caused  thereby,  even  when  occasioned  by  negligence, 
default,  or  error  in  judgment,  of  the  pilot,  master,  mariners,  or 
other  servants  of  the  shipowners. 

The  bill  of  lading  drawn  up  by  the  Hamburg  Chamber  of  Com- 
merce last  autumn  in  view  of  the  meeting  of  the  Association  for  the 
Beform  and  Codification  of  the  Law  of  Nations,  followed  in  general 
the  principle  of  the  Baltic  model,  viz.  in  allowing  the  shipowners  to 
exempt  themselves  from  liability  for  loss  arising  from  collisions, 
strandings  and  other  accidents  of  navigation,  even  though  occasioned 
by  the  fault,  negligence,  or  error  of  judgment  of  the  pilot,  master, 
&c.  This,  however,  was  not  adopted,  and  was  modified  so  as  to  forbid 
the  shipowner  to  except  negligence  but  not  errors  of  judgment. 

The  Congress  at  Antwerp  had  to  choose  among  these  difierent 
propositions,  between  excepting  collisions  and  strandings  generally 
even  when  caused  by  negligence,  forbidding  the  shipowner  to 
exempt  himself  from  liability  to  take  care  of  the  merchandise 
confided  to  his  charge  with  any  other  exception  than  dangers  of 
the  sea  and  vis  major,  and  the  distinction  between  negligence  and 
error  of  judgment.  It  chose  a  middle  course  in  resorting  to  the 
distinction  of  Boman  and  continental  law  between  culpa  lata  and 
eulpis  levU  (gross  and  slight  negligence). 

The  articles  of  the  project  relating  to  the  liability  of  shipowners 
are  as  follows : 

'  The  shipowners  are  civilly  liable  to  the  freighters  and  shippers 
for  the  acts  of  their  captains  and  servants  (pr^pos/s)  in  regard  to 
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the  cargo,  unless  they  can  prove  that  the  damage  has  been  occa- 
sioned by  vis  major y  latent  source  of  damage  in  the  cargo  or  from 
the  negligence  of  the  consignor. 

'The  parties  may  nevertheless  exempt  themselves  by  special 
stipulations  from  this  liability  with  the  following  exceptions : 

'  No  shipowner  shall  exempt  himself  by  a  clause  inserted  in  the 
charter-party^  bill  of  lading,  or  other  agreement  from  liability. 

^A,  For  any  acts  of  the  captain  or  their  servants  tending  to 
jeopardise  the  perfect  seaworthiness  of  the  vessel ; 

^B.  For  any  acts  which  might  occasion  damage  by  bad  stowage, 
want  of  care,  or  incomplete  delivery  of  the  goods  confided  to  their 
custody ; 

'  C,  For  any  barratry,  any  deeds,  acts  or  negligence  having  the 
character  of  gross  negligence  {faute  lourde), 

*  The  liability  of  the  shipowners  arising  from  the  acts  and  en- 
gagements of  Uieir  servants  is  limited  to  the  value  of  the  ship  and 
freight.  They  may  relieve  themselves  from  this  liability  by  the 
abandonment  of  the  ship  and  freight  or  their  value  at  the  time  of 
proceedings.* 

Whether  the  distinction  between  gross  and  slight  negligence  is  a 
great  improvement  on  the  distinction  between  negligence  and  errors 
of  judgment  I  feel  some  doubt  in  saying.  Faute  lourde  (gross 
negligence)  is  such  negligence  as  not  even  a  man  wanting  in 
ordinary  (Uligence  would  commit.  The  shipowner  therefore,  if  the 
Antwerp  rule  were  adopted,  would  not  be  permitted  to  exempt 
himself  from  a  kind  of  negligence  seldom  occurring,  and  would  be 
able  as  heretofore  to  guard  himself  against  the  consequences  of 
negligence  of  a  lesser  character  which  is  the  kind  which  would 
probably  nearly  always  be  found  where  damage  to  the  cargo 
occurred.  Still  such  a  distinction  through  the  discretion  it  would 
vest  in  the  Court  would  soon  lead  to  a  specification  of  the  acts 
constituting  gross  negligence,  which  might  place  the  matter  on  a 
basis  more  suitable  for  all  parties  than  it  is  at  present.  Whether, 
with  the  increase  of  liability,  freights  would  rise,  and  whether 
uniformity  would  ensue  from  so  vague  a  solution,  remains  to  be 
considered. 

It  is  difficult  and  even  premature  to  express  an  opinion  as  to 
whether  the  efforts  the  King  of  the  Belgians  has  taken  under  his 
patronage  will  lead  to  the  adoption  of  a  uniform  law.  The  work 
done  at  the  Congress  was  generally  admitted  to  be  only  pre* 
liminary,  and  the  King  signified  his  intention  of  convening  another 
Congress  next  year,  to  continue  the  labours  of  this.  All  that  thus 
far  can  be  said  of  the  progress  made  is  that  ideas  and  hopes  of 
assimilation  hitherto  left  to  the  initiative  and  agitation  of  private 
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associations,  have  now  found  a  patron  in  the  enlightened  sove- 
reign and  government  of  a  country  whose  title  to  be  listened  to  in 
the  arts  of  peace  is  unchaUenged. 

Whether  unification  is  an  object  worth  achieving  or  possible  on 
the  part  of  a  state  like  England  is  a  matter  for  the  future  and  not 
for  the  present. 

Before  we  get  the  length  of  unification  there  are  stages  to  be 
passed  which  will  afibrd  us  plenty  of  opportunities  to  consider  the 
feasibility  of  adopting  laws  identical  with  those  of  our  continental 
neighbours.  Assimilation,  on  the  oUier  hand,  as  I  have  shown,  is 
constantly  making  progress,  and  the  Congress  held  and  those  to  be 
hereafter  convened  by  King  Leopold  will  certainly  afford  matter 
for  the  examination  of  law  reformers  in  England. 

That  the  codification  of  our  chaotic  mercantile  law  will  some  day  be 
a  practical  question  is  certain.  When  this  codification  takes  place 
it  will  be  for  the  framers  of  the  new  code  to  discuss  whether  any 
amendment  of  the  law  shall  be  effected  in  the  direction  of  unifica- 
tion ^.  Meanwhile  Englishmen  who  hope  for  any  such  consummation 
will  not  be  exposing  themselves  to  the  charge  of  being  visionaries 
if  they  take  an  active  part  in  the  future  Congresses  held  in  con- 
tinuation of  that  of  1885  at  Antwerp  with  a  view,  if  nothing  else, 
to  checking  with  their  practical  sense  and  experience  the  tendency 
of  many  Continental  jurists  of  eminence  to  think  everything 
possible  by  Act  of  Parliament  or  decree  of  the  State. 

Thomas  Babolay. 


*  On  tliis  point  Me  tlie  ihort  bnt  weighty  diisenting  opinion  of  Mr.  Jnitloe  Willet 
annexed  to  the  seoond  report  of  the  Digest  of  Iaw  Comudsaon,  1870. 


MISTAKE  OF  LAW  AGAIN. 

IN  ihe  July  Number  of  this  Review  I  endeavoured  ix>  point  out 
the  ground  on  which,  consistently  with  the  authorities,  relief 
from  the  consequences  of  mistake  of  law  could  be  granted.  I  began 
with  a  set  of  propositions  'applicable  as  a  general  working  theory' 
to  the  case  of  mistake  of  law  and  mistake  of  fact  alike ;  the  essence 
of  which,  for  the  present  purpose,  was  sufficiently  stated  thus :  *  If 
relief  is  to  be  given,  it  must  be  given  on  the  ground  of  want  of  union 
of  minds  ;  if  the  parties  have  agreed  upon  the  law,  then,  be  their  view 
right  or  wrong,  there  can  be  no  relief^.'  This,  it  may  be  remarked 
by  the  way,  assumed  a  simple  question,  unaffected  by  fraud,  trust, 
confidence,  or  the  like. 

What  followed  was  a  special  consideration  of  the  meaning  of  the 
proposition  stated,  as  applied  to  the  question  of  mistake  of  law ; 
that  is,  what  constitutes  a  union,  what  a  want  of  union,  of  minds 
within  the  rule.  The  case  of  Hunt  v.  Housmaniere,  twice  before  the 
Supreme  Court  of  the  United  States,  was  taken  as  containing  a 
sufficient  indication  of  the  answer.  That  was  a  case  in  which  the 
plaintiff  loaned  money  upon  the  security  of  ships;  the  form  of 
which  security  coming  under  discussion,  a  letter  of  attorney  was 
advised  by  counsel  as  preferable  to  a  mortgage,  and  executed 
accordingly.  The  debtor  died  before  payment;  the  letter  was 
thereby  revoked ;  and  the  plaintiff  now  sought  to  have  the  instrument 
reformed,  or  a  lien  decreed  in  his  favour,  and  failed.  I  thought,  in 
view  of  the  language  of  the  court,  it  might  be  considered  that  the 
case  decided  that  *  when  a  particular  course  is  taken  upon  delibera- 
tion, in  preference  to  another  present  to  the  minds  of  the  parties, 
that  action,  so  far,  is  final.'  '  There  was,'  I  said,  *  a  choice  of  ends 
before  the  lender,  in  that  both  the  preferable  and  the  adopted 
course  of  action  was  under  consideration;  he  elected  his  course;  by 
so  doing  he  bound  himself.'  Then,  after  a  suggestion  concerning* 
the  term  *  deliberation,'  the  following  was  stated  as  the  test  to  which 
the  question  of  jurisdiction  should  be  brought :  '  Was  there  a  choice 
of  ends  open  to  the  complaining  party  at  the  time?  That  is,  was  a 
doubt  raised  in  his  mind  whether  the  particular  word,  phrase,  term, 
or  instrument  was  sufficient  in  law  to  effectuate  the  intention,  and 

^  Comp.  Imham  ▼.  Child,  i  Bro.  G.  C.  oa  ;  Towtuhend  v.  Stangroom,  6  Ves.  528 ;  PmUm 
y.  Beady,  1  Atk.  587  ;  Stockley  y.  Stockley,  i  Yei.  &  B.  23,  30 ;  Sunt  y.  Moutmaniere^ 
8  Wheat.  174,  210;  S.C,  z  Peien,  i. 
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nothing  more  than  that?  If  there  was,  he  was  put  to  a  [binding] 
choice ; '  if  there  was  not,  contra. 

I  thought  that  sufficiently  dealr,  but  it  turns  out  that  it  was  not. 
Whether  others  have  misunderstood  me  I  know  not ;  but  I  can  hardly 
think  that  anyone  else  has  been  led  as  far  afield  by  my  language  as 
the  editor  of  the  Manitoba  Law  Journal.  In  an  article  on  the  maxim 
'  Ignorantia  legis,'  &c.,  in  the  October  number  of  that  Journal,  the 
learned  editor,  taking  the  same  general  view  as  that  above  ex- 
pressed, that  mistake  of  law  stands  upon  the  same  footing  as  mistake 
of  fact,  works  out  a  result  partly  in  harmony  with  the  view  pre- 
sented in  my  article,  and  partly  not.  After  stating  as  my  test  the 
general  principle  deduced  from  Hunt  v.  Rotitmaniere  ('  where  a  par- 
ticular course  is  taken  upon  deliberation,'  &c.),  instead  of  the  more 
specific  test  actually  put  by  me,  the  editor  says  that  I  have  misread 
Hunt  V.  Bousmaniere.  The  plaintifi",  he  declares,  was  unsuccessful, 
not  on  the  ground  *  that  a  particular  course  was  taken  upon  delibera- 
tion,' &c.,  *  but  upon  the  ground  that  the  agreement  was  for  a  power 
of  attorney,  and  that  there  was  no  agreement  at  all  to  give  a  mort- 
gage.' Very  true,  the  want  of  any  agreement  for  a  mortgage  was 
the  reason  why  the  court  refused  to  consider  that  there  was  one ; 
a  mortgage  had  '  upon  deliberation'  been  considered  not  so  desirable 
as  a  letter  of  attorney. 

It  is  true  also,  so  far  as  the  dry  shell  of  the  decision  is  concerned, 
that  *  the  case  does  not  touch  the  question  whether  an  agreement 
made  under  mistake  of  law  may  not  be  rescinded  [who  has  said  it 
did  ?],  but  decides  merely  this,  that  the  court  will  not  make  an 
agreement  for  the  parties,  and  then  order  them  to  execute  it.'  But 
my  critic  forgets  that  a  case  decided  by  an  able  court,  in  a  reasoned 
opinion,  has  a  soul,  and  means  something  more  to  the  world,  if  not 
to  the  parties,  than  the  decision  of  an  issue.  It  is  in  the  reasoning 
of  the  court,  especially  of  Chief  Justice  Marshall,  that  the  instinc- 
tiveness  of  the  case  is  found ;  what  that  reasoning  teaches  cannot, 
it  seems  to  me,  be  mistaken. 

My  learned  critic  next  proposes  to  try  my  test ;  and  here  it  is 
that  he  shows  how  he  has  failed  to  understand  it.  He  now  sup- 
poses a  case  of  the  parties  having  agreed  to  have  a  security  executed 
which  should  be  *  a  charge  upon  the  vessels,'  and  then  asks,  if  the 
execution  of  a  power  of  attorney  upon  deliberation,  in  preference  to 
a  mortgage,  would  be  final  in  such  a  case.  Of  course  not,  and  my 
test  should  have  told  the  writer  so.  For  in  the  case  put  the  only 
question  is  between  the  relative  advantages  and  disadvantages  of 
those  two  instruments.  Now  one  of  the  two  is  totally  unequal  to 
the  puipose  agreed  (the  charge  upon  the  vessels) ;  and  this  not  being 
known  or  intimated  to  the  lender,  the  case  falls  within  the  second 
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part  of  the  test.  No  '  doubt  was  raised  in '  the  lender's  *  mind 
whether  the  particular  instrument  was  sufficient  in  law  to  effectuate 
the  intention.' 

I  am  sorry  if  I  did  not  make  it  clear  that  the  application  of  my 
test  turned  upon  the  question  whether  a  doubt  was  raised  con- 
cerning the  existence  of  the  very  law  which  has  created  the  diffi- 
culty. If,  without  danger  of  excluding  cases,  I  can  make  the  question 
clearer  by  extending  it,  the  test  to  be  applied  to  ordinary  situations 
is,  whether  the  party  complaining  was  entirely  ignorant  of  the 
existence  of  the  law  ^^  the  operation  of  which  upon  the  instrument 
or  transaction  would  on  the  one  hand  entirely  cut  off  and  defeat 
the  agreed  purpose,  or  on  the  other,  besides  carrying  out  that  pur- 
pose, would  effect  some  further  result  radically  different  from  any 
contemplated'.  This^  in  my  view,  is  the  test  by  which  to  deter- 
mine whether  the  minds  of  the  parties  met  where  it  is  a  case  of 
contract,  or  whether  the  act  was  binding  where  it  is  not. 

If  the  test  proposed  was,  whether  there  had  been  deliberation 
upon  the  instrument  or  measure  adopted,  as  opposed  to  another  or 
others  before  the  parties,  as  my  critic  appears  to  understand  it,  he 
might  have  been  severe  instead  of  polite,  and  pronounced  it  non- 
sense ;  for  there  is  always  more  or  less  of  that  in  every  transaction. 
Whether  it  is  best  to  do  or  not  to  do  the  thing  proposed  is  always 
the  question  to  be  decided,  and  not  infrequently,  whether  to  do  one 
or  another  of  several  things  proposed. 

The  question  in  HwU  v.  Bousmaniere  was  not  between  one  instru- 
ment which  would  effectuate  the  end  desired,  and  another  which 
was  radically  insufficient  for  the  purpose,  but  which  of  the  two 
instruments  would  afford  the  betf^r  security ;  each  was  sufficient  for 
the  general  purpose,  and  the  question  was  one  of  degree.  If  the 
parties  had  agreed  that  a  charge  upon  the  ships  should  be  effected, 
then  it  would  have  been  proper  for  the  court  to  decree,  not  that  a 
mortgage  should  be  executed,  for  the  parties  had  decided  against  a 
mortgage,  but  that  the  power  of  attorney  should  be  treated  as 
creating  a  lien  upon  the  property. 

My  Canadian  critic  would,  according  to  that  part  of  his  article 
now  under  consideration,  go  further,  it  seems,  than  my  test  would 
permit.  If  I  understand  him  there  correctly,  he  would  have  relief 
granted  for  mistake  of  law  though  there  had  been  deliberation  in 

^  '  It  is  proper  to  notice  at  the  outset^*  I  said  (p.  301)  in  my  article,  '  that  if  the  terms 
"  mistake  of  law  **  and  *'  ignorance  of  law  **  were  always  nsed  with  strict  propriety,  it 
would  be  found  that  the  oases  in  which  relief  is  granted  are  oases  of  ignorance  and  not  of 
mistake ;  which  latter  term  implies  some  notice  and  consideration  of  the  law.* 

*  Examples  of  the  latter  part  of  the  test  may  be  seen  in  Watson  ▼.  JFatiOH,  laS  BCaas. 
15a  ;  Cooper  v.  Phibbt,  L.  R.  a  H.L.  140.  Other  considerations  were  mixed  np  with 
the  'mistake '  in  themnch  cited  case  ci Bingham  y.  Binffkam,  i  Ves.  Sen.  ia6 ;  and  the 
case  is  a  donbtfnl  authority  at  best,  i  Story*s  £q.  §  34. 


Jan.  1886]  Mistake  of  Law  Again,  81 

respect  of  the  existence  of  the  very  law  which  is  the  subject  of 
complaint.  There  is  some  authority  for  such  a  position,  as  I  pointed 
out  in  my  article  ^ ;  but  the  current  of  authority,  as  I  tiiink  I 
showed,  is  set  another  way.  To  the  cases  cited  in  the  former  article^ 
an  intimation  of  Lord  Eldon  in  Stockley  v.  Stochley^^  which  ought  to 
have  been  referred  to,  must  be  added.  That  was  a  case  of  family 
agreement  entered  into  under  mistake  of  law,  in  which  Lord  Eldon 
suggested  the  very  distinction  upon  which  my  test  is  founded; 
a  distinction  between  cases  in  which  a  doubt  is  raised  between  the 
parties  concerning  their  rights  in  law  and  a  settlement  made  upon 
the  footing  of  the  understanding  in  regard  to  it,  and  cases  in  which 
the  parties  act  under  mistake  of  law  upon  the  supposition  of  a 
right  in  one  of  them,  without  a  doubt  raised.  In  the  first  of  these 
cases  the  court  would  go  far  in  a  family  matter  'to  carry  the  agree- 
ment into  execution,'  but  'it  would  be  too  much  to  execute  an 
agreement'  in  the  second.  And  this  distinction  of  Lord  Eldon  is 
referred  to  with  approval  as  a  general  one  by  Mr.  Justice  Story  3. 

Even  general  cases  of  compromise  of  doubtful  legal  rights,  con- 
cerning which  it  is  well  settled  that  mistake  is  not  a  ground  of 
relief,  are  not  wholly  irrelevant.  It  may  be  doubted  whether  there 
is  any  substantial  distinction  between  such  cases  and  any  other  in 
which  the  parties  have  resolved  a  doubt  concerning  the  law,  and 
acted  accordingly.  If  the  law  looks  with  favour  upon  the  settle- 
ment of  disputes,  it  also  looks  with  disfavour  upon  attempts  to  open 
questions  deliberately  closed.  Mistake  of  judgment  cannot  afford 
ground  for  relief  even  where  the  mistake  is  of  fact,  made  upon  the 
decision  of  one  of  two  dear  cases  and  definite  courses  of  action^. 
The  doubt  having  been  resolved,  the  minds  of  the  parties  have 
perfectly  met. 

But  I  cannot  dose  without  turning  critic  myself.  I  have  read 
the  article  of  the  editor  of  the  Manitoba  Law  Journal  very  carefuUy, 
once  and  again,  and  I  cannot  help  thinking  that  he  is  inconsistent 
with  himself.  He  rejects  my  test  in  the  first  part  of  his  artide, 
and  then  later  adopts  one,  as  a  secondary  proposition,  which  in 
substance  is  the  same  as  mine.  And  though  he  rejects  mine  upon  a 
misconception,  still  his  acceptance  of  it  later  is  out  of  harmony  with 
what  seems  to  be  his  earlier  position,  that  mistake  of  law  is  ground 
for  relief  though  made  upon  deliberation.  By  way  of  a  general 
proposition  he  now  says  Uiat  land  conveyed  or  money  paid  under 
mutual  mistake  either  of  fact  or  law  may  be  recovered.  Then  by 
way  of  qualification :  '  But  if  the  parties  are  aware  of  a  doubt  as  to 

*  StoeJchridge  Iron  Co.  v.  SwUon  Iron  Co.,  107  Mass,  aoo,  330;  Quarterly  Law  Review, 
306,  note  6.  ^  I  Ves.  &  B.  33.  31. 

'  I  Equity  Jur.  §^29,  130.  *  Childs  ▼.  Stoddard,  130  Mass.  no. 
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fact  or  law,  and  nevertheless  make  an  agreement,  they  are  bound.' 
And  the  editor  is  good  enough  to  tell  us,  when  speaking  of  Rogers  v. 
Ingham'^  as  falling  within  this  qualification,  that  *Mr.  Bigelow's  test, 
or  something  nearly  like  it,  would  be  applicable  here/  Upon  the 
principle  that  of  two  inconsistent  statements  the  later,  when  clear 
and  definite,  is  to  be  accepted  as  the  party's  real  mind,  I  may 
conclude  happily  that  my  critic  is  at  one  with  me  after  all  *. 

One  other  criticism  and  I  have  done.  The  editor  of  the  Manitoba 
Law  Journal  has  fallen  foul  of  the  dangerous  terms  '  mutual '  and 
*  unilateral'  mistake.  Speaking  of  the  latter,  he  says  that  for 
mistake  of  law  or  of  fact '  land  and  money  are  recoverable  {a)  if  the 
mistake  have  been  caused  by  fraud  or  misrepresentation,  {b)  if 
the  other  party  was  under  any  obligation  to  disclose  the  truth.' 
Contra  *  if  there  have  been  no  obligation  to  disclose  the  truth,  and 
no  fraud  or  imposition.'  But  what  difference  can  it  make  to  the 
case  whether  the  party  against  whom  the  relief  is  sought  was  guilty 
of  fraud  (or  imposition)  ?  If  the  complaining  party  never  agreed, 
then,  though  the  mistake  was  unilateral  only,  there  is  no  contract. 
Wrongdoing  is  not  necessary  to  prevent  the  meeting  of  minds  '. 

Melville  M.  Bigelow. 

»  3  Ch.  D.  351. 

*  A  fortiori  are  we  in  af^reement  if  what  I  have  called  the  writer's  earlier  position  ia 
«ot  at  variance  with  his  later. 

*  Ridw  V.  Powell,  a8  N.  T.  310. 


OXFORD     23    June,   1753. 
In  Michaelmas  Term  next  will  begin 
A 

COURSE    of   LECTURES 

ON     THE 

LAWS    of   ENGLAND. 

By  Dr.  Blackstone,  of  All-Souls  College. 

THIS  Courfe  is  calculated  not  only  for  the  Ufe  of  fuch  Gentlemen  of 
the  Univerfity,  as  are  more  immediately  defigned  for  the  Profeflion  of 
the  Common  Law;  but  of  fuch  others  alfo,  as  are  defirous  to  be  in  fome 
Degree  acquainted  with  the  Conflitution  and  Polity  of  their  own  Country. 

To  this  End  it  is  propofed  to  lay  down  a  general  and  comprehenfive 
Plan  of  the  Laws  of  England)  to  deduce  their  Hiftory;  to  enforce  and 
illuflrate  their  leading  Rules  and  fundamental  Principles ;  and  to  compare 
them  with  the  Laws  of  Nature  and  of  other  Nations ;  without  entering 
into  pra6lical  Niceties,  or  the  minute  Dillin<5lions  of  particular  Cafes. 

The  Courfe  will  be  completed  in  one  Year;  and,  for  greater  Con- 
venience, will  be  divided  into  four  Parts;  of  which  the  firfl  will  begin 
to  be  read  on  Ttufday  the  6th  of  November^  and  be  continued  three  Times 
a  Week  throughout  the  Remainder  of  the  Term :  And  the  following  Parts 
will  be  read  in  Order,  one  in  each  of  the  three  fucceeding  Terms. 

Such  Gentlemen  as  propofe  to  attend  this  Courfe  (the  Expence  of 
which  will  be  fix  Guineas)  are  defired  to  give  in  their  Names  to  the  Reader 
fome  Time  in  the  Month  of  Oilober, 


%*  The  broadsheet  of  which  the  above  is  a  reduced  faosiimle^  and  of  which  I  am  not 
aware  that  another  copy  has  been  preserved,  was  found  by  me  in  a  recently  purchased  copy 
of  the  now  somewhat  rare  '  Privilegia  Universitatis/  It  would  be  interesting  to  know 
more  of  the  circumstances  which  attended  the  beginnings  of  the  study  of  the  Common 
Law  at  Oxford.  Blackstone's  brother-in-law  and  biographer,  Clitherow,  in  the  preface  to 
the  Keports,  tells  us  that  the  lectures  of  1753  '  even  at  their  commencement,  such  were 
the  expectations  formed  from  the  acknowledged  abilities  of  the  lecturer,  were  attended 
by  a  very  crowded  class  of  young  men  of  the  first  families,  characters,  and  hopes.' 
In  1758  Blackstone  was  elected  to  the  newly  founded  Vinerian  Professorship,  and 
Bentham«  who  had  returned  to  Oxford  early  in  December,  1763,  writes  as  follows: 
'  I  attended  with  two  coUegiates  of  my  acquaintance.  One  was  Samuel  Parker  Coke, 
a  descendant  of  Lord  Coke,  a  gentleman  commoner,  who  afterwards  sat  in  Parliament^ 
and  the  other  was  Dr.  Downes.  They  both  took  notes,  which  I  attempted  to  do,  but 
oould  not  continue  it,  as  my  thoughts  were  occupied  in  reflecting  on  what  I  heazd. 
I  immediately  detected  his  fallacy  respecting  natural  rights.  .  .  .  Blackstone  was  a 
formal,  precise  and  affected  lecturer,  just  what  you  would  expect  from  the  character  of 
his  writingB ;  cold,  reserved,  and  wary ;  exhibiting  a  frigid  pride.  But  his  lectures  were 
popular,  though  the  subject  did  not  then  excite  a  wide-spreading  interest,  and  hk 
attendjuits  were  not  more  than  from  thirty  to  forty '  (Works,  x.  p.  45).  Lord  Eldon  in 
the  case  of  Abernetktf  v.  Hutchinson  (1825),  3  L.  J.  Ch.  209  (for  a  reference  to  which  I 
am  indebted  to  the  present  holder  of  the  Vinerian  chair,  Professor  Dicev),  says  :  '  We 
used  to  take  notes  at  his  [Blackstone^s]  lectures.  At  Sir  B.  Chambers  lectures  also 
the  students  used  to  take  notes.*  It  must  however  be  remarked  that  Eldon  did  not 
matriculate  till  15th  May»  I766>  the  year  in  which  Blackstone  finally  severed  his  con- 
nection with  Oxford,  after  for  some  time  previous  lecturing  by  deputy.  He  had  resumed 
bis  London  practice  in  1759,  and  in  1761  had  entered  Parliament  and  had  become  a 
King's  Counsel.  The  Vinerian  Professor's  statutory  right  of  reading  by  deputy,  upon  which 
Bladutone  had  successfully  insisted  in  1761,  was  very  amply  conceded  to  his  successor. 
Sir  B.  Chambers,  who  held  the  office  for  three  years  after  he  had  gone  out  as  a  judge  to 
India  (1774-77).  The  future  Lord  Eldon  was  duly  appointed  to  be  his  deputy,  at  a  salary 
of  £60  per  annum,  and  as  such  (according  to  the  story  which  he  told  long  afterwards), 
had  to  read,  soon  after  his  elopement  with  Bessy  Surtees,  'with  about  X40  boys  all 
giggling  at  the  Professor,'  a  previously  unseen  lecture,  sent  to  him  by  Chambers,  upon 
the  Statute  4  &  5  Phil.  &  M.  c.  8,  for  the  punishment  of  such  as  shall  take  awojf 
maidens  that  be  inheritors,  being  within  the  age  of  sixteen  gears,  or  that  marrg  them, 
without  consent  of  their  parents,  T.  £.  HOLLAND. 
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[Short  notiooB  do  not  necesBarily  exclude  toller  review  hereafter.] 


Handbuck  des  Fdlkerreckts,  auf  Grundlage  Europducher  StaaUpraxis^ 
unter  mitwirkung  van^  ^e.,  herausgegeben  von  Dr.  Franz  yon 
HoLTZBNDORFF,  Frofesflor  der  Rechte.  Enter  Band.  Einleitun^ 
in  das  Yulkerrecht.     Berlin:  Carl  Habel.    1885.    8vo.    xii  and 

5«3  PP- 

Lbgal  Boience  ib  deeply  indebted  to  Profecnor  von  Holtzendorff,  not  only 
for  the  well-known  treatises  which  have  proceeded  entirely  from  his  own 
pen,  but  also  for  the  great  works  of  reference,  upon  several  branches  of  law, 
which  he  has  succeeded  in  producing  with  the  co-operation  of  the  most 
eminent  specialists  in  Germany  \  Only  by  some  such  organised  division  of 
labour  does  it  seem  possible  to  grapple  with  the  enormous  mass  of  modem 
legal  systems. 

The  *  Handbook  of  International  Law '  is  a  work  of  this  kind,  to  be  com- 
pleted in  four  volumes,  and  to  consist  of  a  series  of  essays,  in  which  Professor 
von  Holtzendorfif  himself^  together  with  Dm.  von  Bulmerincq,  Caratheodory, 
Dambach,  Gareis,  Geffcken,  Gessner,  Lammasch,  Lueder,  Meili,  Melle,  Rivier 
and  Stork,  will  respectively  deal  with  the  topics  on  which  they  are  acknow- 
ledged authorities.  Vol.  I.  contains  a  theoretical  and  historical  introduction 
by  von  Holtzendorif,  and  a  sketch  of  the  post-Qrotian  literature  of  the 
subject  by  Rivier.  The  theoretical  chapters  will  be  instructive  as  revealing 
to  an  English  reader  the  difference  between  the  conception  of  International 
Law  with  which  he  is  familiar,  and  that  which  prevails  upon  the  continent. 
There  is  indeed  much  more  to  be  learnt  from  tiiese  chapters,  where  one  ia 
constantly  struck  with  the  wide  reading  and  mature  judgment  of  the  author, 
even  if  one  cannot  help  regretting  that  a  certain  indistinctness  of  outline 
has  resulted,  as  it  inevitably  must  result,  from  an  attempt  to  treat  the 
so-called  *  International  Private-law,'  or  '  Private  International-law,'  as  a 
department  of  the  Law  of  Nations.  In  the  historical  portion  of  the  Intro- 
duction, von  Holtzendorff  has  brought  together  and  illustrated  with  a 
profusion  of  learning  such  anticipations  and  germs  of  International  Law, 
properly  so-called,  as  can  be  found  in  ancient  and  medisBval  history.  The 
later  chapters,  e.  g.  those  dealing  with  the  Teutonic  races.  Commerce,  and 
the  Reformation,  are  more  valuable  than  the  earlier  ones.  The  International 
Law  of  the  Assyrians  and  Egyptians  is,  in  point  of  f&ct,  a  negative  quantity. 

Professor  Rivier,  after  devoting  a  few  pages  to  the  forerunners  of  Orotius, 
gives  a  pretty  full  account  of  the  life  and  writings  of  the  great  jurist  who 
has  had  the  good  fortune  to  be  commonly  spoken  of  as  the  founder  of 
International  Law.  Subsequent  chapters  deal  with  the  Englishmen  of  the 
seventeenth  and  eighteenth  centuries,  with  the  writers  on  'natural  law,' 

^  Hftndbuoh  des  dentsohen  Stnifrechti,  in  four  voli. ;  Huidbaoh  des  dentadben  Straf- 
oreehtoy  in  two  vols. ;  Materialen  der  deutsohen  Keioh>yerfiMSiuig»  in  three  yoIb.  ; 
dopadie  der  Bechtswinensohaft,  in  five  voli.    For  a  review  of  the  fourth  edition  of 
';  mentioned  work,  aee  L.  Q.  R.  i.  p.  6a. 
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with  Wolff  and  his  school,  with  the  '  positive '  school,  with  Kant  and  sub- 
sequent philosophers,  and  with  the  later  <  eclectic  positivism.'  Few  persons 
conld  have  given  so  much  reliable  biographical  and  bibliographical  informa- 
tion bearing  upon  the  history  of  International  Law,  in  little  more  than  a 
hundred  pages.  But  Professor  Rivier  is  a  master  in  this  department  of 
knowledge. 

The  remaining  volumes  of  the  '  Kandbuch '  (which  is,  by  the  by,  to  appear 
in  French  as  well  as  in  Oerman)  will  deal  with  States,  Treaties,  Embassy, 
War  and  Neutrality.  T.  E.  H. 

The  Commentaries  cf  Gains  and  Rules  of  Ulpian.  Translated  with  Notes. 
Third  Edition,  by  Bryan  Walker,  M.A.,  LL.D.  Cambridge: 
University  Press.     1885.     8vo.    xxvi  and  501  pp. 

Ths  chief  if  not  the  only  value  of  this  book  lies  in  its  text.  That  of 
Ulpian  is  Huschke's  (1861),  with  occasional  variations  (where  the  Vatican 
MS.  is  defective  or  unintelligible)  from  Oajas,  Schilling,  and  Bdcking. 
That  of  Gains  is  based  upon  Erilger  and  Studemund's  edition  of  1877, 
tiiough  it  would  have  been  well  for  the  editor  to  have  collated  that  of  1 884, 
in  the  preface  to  which  Studemund  says  'acriter  intenta  oculorum  acie 
nonnullorum  locorum  desperatorum  lectionem  nuperrime  perficere  potui,  in 
aliis  id  certe  discemere  potui,  utrum  id  quod  aut  a  nobis  aut  ab  aliis  viris 
doctis  divinando  conjectum  esset  in  codice  extare  potuerit  necne.'  In  all 
cases  however  where  the  MS.  (as  known  to  Dr.  WaUcer  by  the  apograph  of 
1874)  was  lacking,  he  gives  the  authority  for  the  reading  which  he  adopts, 
so  that  the  student  is  able  to  judge  whether  he  is  reading  Gains  himself,  or 
merely  the  conjectures  of  Buschke,  Heffter,  or  others. 

The  pre&ce  or  introduction  contains  little  that  is  new  or  striking,  except 
some  rather  dogmatic  theorising  as  to  Gains  and  the  character  of  Ms  work. 
We  are  bidden  remember  that  Gains  was  *  only  a  private  lecturer,'  and  his 
book  *  a  republication  in  a  collected  form  of  lectures : '  and  it  is  suggested 
that  the  esteem  in  which  it  was  held  was  due  to  the  fulness  with  which  it 
treats  of  the  '  anomalous  relations  of  ihejua  dvik  and  the/u«  gentium,*  and 
of  the  legal  position  of  Latins  and  feregfirUy  with  whose  litigation  the 
Boman  Courts  were  much  engaged.  But  these  views  are  based  largely  upon 
the  Boman  history  of  Dean  Merivale,  who  is  not  a  recent  writer :  Mr.  Boby, 
a  much  later  and  more  trustworthy  authority,  knows  nothing  of  some  of 
them,  and  considers  that  no  statements  upon  this  whole  subject  can  take  a 
higher  rank  than  speculative  opinions  in  generaL 

The  notes  are  extremely  scanty,  and  by  no  means  perfectly  accurate; 
indeed,  for  his  own  sake  it  may  be  hoped  that  Dr.  Walker's  prophecy,  Uiat 
in  the  present  edition  the  book  has  '  probably  taken  its  final  form,'  may  not 
be  fulfilled.  The  following  are  some  of  the  mistakes  which  have  been 
detected  in  a  very  hasty  survey  of  the  commentary.  The  note  on  coni>eiVtu8 
(Gains  i.  20)  is  very  misleading.  The  word  there  means  a  session  of  the 
provincial  governor's  court,  much  the  same  as  our  modem  '  assize.'  The 
best  philologists  (e.g.  Plrofessor  Nettleship)  have,  it  is  believed,  given  up 
the  derivation  of  audoriias  from  augeo  (p.  67).  The  note  on  nexwn  and 
nexu9  (p.  84)  might  well  have  referred  to  Professor  Nettleship's  paper  on 
those  terms  in  the  Journal  of  Philology.  Legiiimo  jure  (p.  86)  means  the 
agnate  entitled  on  intestacy :  the  note  would  make  it  include  net  heredes^  to 
whom  the  passage  clearly  does  not  refer.  On  p.  90  it  is  said  that  a  ^  res 
vi  possessa'  could  not  be  acquired  by  usucapio  for  lack  of  ^justa  causa :.'  a 
mistake  the  more  surprising  because  the  true  reason  is  given  in  the  text. 
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The  rationale  of  'usureceptio  ex  fidacia'  is  entirely  mi  saDderstood  in  the 
note  on  Gains  ii.  59.  On  p.  104  the  'actio  mutai'  is  a  figment  of  the 
editor's  for  '  condictio  certi/  On  p.  2 1 2  we  are  told  that  *  no  obligation 
was  recognised  by  the  law  unless  it  could  be  enforced  by  action :  *  and  yet 
p.  467  shows  that  Dr.  Walker  knew  of  the  existence  of  ohligatione$  naiti- 
ralea.  Novation  is  a  fruitful  source  of  misconception.  The  real  object  of 
'  expensilatio '  as  a  mode  of  novation  is  quite  wrongly  described  on  p. 
231  ;  seventeen  pages  later,  and  also  on  p.  474,  we  learn  that  it  could  not 
be  used  for  that  purpose  at  all,  while  on  p.  330  novation  as  a  method  by 
which  obligations  were  extinguished  ipso  jure  is  entirely  ignored.  On  p. 
263  the  theory  of  *  culpa '  is  erroneously  stated,  probably  from  a  desire  to 
expound  a  difficult  subject  in  the  compass  of  six  or  eight  lines  of  ordinary 
print.  The  longer  notes  in  the  Appendix  are  no  less  open  to  criticism.  On 
p.  449  dediticii  are  said  to  have  been  Romans.  Six  pages  later,  in  the  Table 
of  modes  of  Acquisition,  Tradition  is  said  to  be  (i)  on  sale,  (2)  on  gift,  (3) 
on  loan.  Why  the  editor  stopped  here,  and  did  not  make  as  many  dififerent 
kinds  of  Tradilio  as  there  are  '  causae  traditionis '  does  not  appear.  On 
p.  468  we  are  told  that  to  verbal  and  literal  contracts  '  ought  to  be  added 
nexwm^  a  contract  solemnized  per  ties  et  libram,  of  which  little  mention  is 
made  by  Gains,  its  employment  being  in  his  day  almost  a  thing  of  the  past.' 
Most  people  believe  that  it  had  quite  become  a  thing  of  the  past  centuries 
before  Gains  lived,  and  we  must  humbly  confess  that  we  do  not  know  the 
passages  of  that  writer  in  which  even  that  '  little  mention '  is  made  of  this 
contract.  Page  469  is  full  of  blunders ;  it  states  that  qti/odjussu  would  lie 
against  the  appointer  of  a  free  agent  (by  which  we  suppose  is  meant  an 
*  extranea  persona ') :  that  hypotheca  is  a  real,  and  stij)erficies  a  consensual 
contract :  and  that  Gains  did  not  know  what  he  was  about  when  he  treated 
mandatum  as  consensual.  In  the  note  in  the  Appendix  on  the  dissolution 
of  obligations  there  is  no  mention  of '  datio  in  solutum,'  though  it  is  discussed 
by  Gaius  (iii.  168)  and  Justinian  (Inst.  iii.  29  pr.). 

The  translation  appears  to  be  accurate,  but  the  language  used  can  hardly 
be  said  to  be  English.     The  following  are  examples : — 

*  Other  tutelages,  styled  fiduciary,  have  been  admitted  into  use  upon  the 
precedent  of  patronal  tutelages '  (Gaius,  i.  166).  '  The  case  is  different  with 
those  entries  which  are  called  **  arcarian,"  for  in  these  the  obligation  is  one 
re,  not  liUeris*  (lb.  iii.  166). 

It  may  be  observed,  in  conclusion,  that  throughout  the  notes  Austin  is 
cited  and  referred  to  as  an  authority  on  Boman  Law.  Those  who  are 
acquainted  with  Austin  and  with  Roman  Law  will  probably  regret  that,  if 
Dr.  Walker  thought  it  necessary  to  refer  to  English  works  on  the  latter 
subject,  he  did  not  select  some  more  modem  writer.  J.  B.  M. 


Succession  in  den  Besitz  nach  Romischen  und  heutigem  Recht,  By  Diu 
Emil  Strohal,  Professor  of  Law  at  Graz.  Graz,  1885.  Large 
8vo.     2^6  pp. 

Dissatisfied  with  the  attempts  of  Brinz  and  Ihering  to  deal  with  the 
problem  of  derivative  possession,  the  author  of  this  monograph  here  unfolds 
a  theory  of  his  own  upon  the  matter ;  and  though  we  may  regret  the  ad- 
dition of  further  literature  upon  a  topic  on  which  so  much  has  already  been 
said,  it  must  be  confessed  that  Dr.  Strohal  writes  with  force  and  judgment, 
and  possesses  a  thorough  and  critical  knowledge  of  the  authorities.  The 
style  of  his  treatise  is  severe,  and  the  argument  bo  sustained  as  to  be  fol- 
•d  only  by  the  closest  attention:   hence  it  is  probable  that  ordinary 
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students  will  find  most  to  interest  them  in  the  first  chapter,  in  which  the 
author  gives  an  account  of  the  attitude  taken  towards  his  particular  problem 
by  the  earlier  civilians  and  the  continental  codes  of  the  end  of  the  eighteenth 
and  the  beginning  of  the  nineteenth  centuries. 

Speaking  briefly,  Dr.  StrohaFs  task  is  to  refute  some  of  the  leading  prin- 
ciples on  the  subject  of  possession  put  forward  by  Savigny  in  his  *  Recht  des 
Besitzes : '  for  though  the  proposition  which  he  is  mainly  concerned  to  prove 
is  merely  that  the  Roman  Law  recognieed  derivative  possession,  yet  in  prov- 
ing this  he  falls  foul  of  positions  which  are  vital  to  Savigny's  general 
doctrine,  and  whose  incorrectness  therefore  he  feels  constrained  to  demon- 
strate. Nor  are  these  views  peculiar  to  Savigny.  Substantially  they  have 
been  accepted  by  the  majority  of  the  more  recent  authoritative  writers  on 
the  topic,  including  Bruns,  Vangerow,  Amdts  and  Windscheid. 

That  one  person  could  succeed  another  in  possession,  so  that  the  latter  is 
continuous  and  unbroken,  Savigny  could  not  admit.  He  taught  that  accord- 
ing to  Roman  doctrine  possession  was  a  *  factum :'  that  there  could  be  no 
succession  except  to  legal  rights,  and  consequently  that  between  the  acquisi- 
tion of  possession  by  unilateral  act  (as  in  occupation)  and  by  delivery  there 
is  no  substantial  difference  {*  Recht  des  Besitzes,'  7th  ed.,  p.  240) :  in  both 
cases  there  must  be  a  corporeal  act  (apprehension)  capable  of  giving  the  actor 
the  actual  control  of  the  thing.  It  is  in  this  that  (in  his  view)  the  true 
nature  of  possession  consists — the  present  control  of  the  thing,  coupled  with 
the  capacity  of  excluding  all  other  persons  from  interference : — and  to  this, 
it  is  admitted,  there  can  be  no  succession.  But  Dr.  Strohal's  point  is  that 
by  ^possessio'  the  Romans  mean  'jus  possessionis' — 'nicht  den  Besitzthat- 
bestand,  sondem  die  aus  dem  Dasein  des  letzteren  resultierende  rechtliche 
Stellung '  (p.  49)  :  and  the  impossibility  of  accounting  on  Savigny's  hypothe- 
sis for  many  decisions  of  the  Roman  jurists  is  well  shown  in  the  course  of 
pp.  54-71.  Dr.  Strohal's  own  determination  of  *  Apprehensio '  and  '  Besitz- 
thatbestand'  are  on  pp.  71  and  126  respectively:  and  the  incidents  annexed 
by  law  to  the  latter  are  enumerated  on  pp.  133  sqq.  His  own  general  view 
on  the  nature  of  possession  (the  merit  of  which  is  that  it  renders  possible 
the  fact  of  succession)  is  compared  with  that  of  Savigny  on  p.  157. 

The  fourth  and  last  chapter  deals  with  the  individual  cases  of  succession, 
those  of  succession  '  per  universitatem '  being  reserved  for  the  end.  As  Dn 
Strohal  observes  on  p.  6,  the  Roman  Law  held  that  possession  pure  and 
simple  could  not  pass  from  a  deceased  person  to  his  heir  (Dig.  41.  2.  23 
pr.),  though  some  passages  suggest  that  there  were  exceptions  to  the  rule, 
which  did  not  apply  to  universal  succession  in  general,  for  the  adrogatoiP 
succeeded  to  the  possession  of  the  adrogatus  (Dig.  43.  26.  16).  The  ex- 
planation of  this  seeming  anomaly,  and  the  identification  of  the  exceptions, 
are  based  upon  Studemund's  careful  decipherment  of  the  MS.  of  Gains  (ii. 
58,  iii.  201).  Where  there  was  any  interval  between  a  man's  death  and  the 
succession  of  his  heir  (i.e.  in  all  cases  of '  hereditas  jacens ')  such  succession 
in  possession  was  held  impossible  ;  but  where  the  heir  was  '  necessarius,'  he 
succeeded  ipso  jure  to  the  deceased's  possession,  with  all  its  legal  incidents. 

It  can  hardly  be  expected  that  Dr.  Strohal's  treatise  will  at  once  compel 
the  'surrender'  of  Savigny's  followers  to  which  he  hopefully  alludes,  for 
they  have  already  stood  a  severe  bombardment  from  men  whose  names  are 
better  known.  But  it  deserves  a  perusal  if  only  for  its  very  clear  state- 
ment of  the  weak  points  in  the  older  theory,  and  also  because  it  is  an 
excellent  example  of  a  style  of  legal  thinking  and  writing  common  on  the 
Continent  and  (in  a  less  degree)  in  America,  though  sadly  lacking  in  our 
own  country,  J.  B.  M. 
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A  Selection  of  Cases  on  tie  English  Law  of  Contract^  Part  I.  By  Gerard 
Beown  Pinch,  Law  Lecturer  and  late  Fellow  of  Queen's  College, 
Cambridge.  Prepared  as  a  text-book  for  Law  Students  in  the 
University.  Cambridge:  University  Press.  1885.  La.  8vo. 
404  pp. 

In  the  Selection  of  Cases  on  the  English  Law  of  Contract,  Mr.  Finch  has 
provided  the  complement  to  the  sound  general  doctrine  laid  down  in  his 
address,  and  has  prevented  any  poseibility  of  his  giving  rise  by  his  com- 
mendation of  legal  theory  to  the  mistaken  notion  that  the  study  of  law 
means  the  picking  up  of  a  few  abstract  principles  about  the  nature  of 
sovereignty,  the  relation  between  law  and  custom,  the  distinction  between 
rights  in  rem  and  rights  in  personam  and  the  like.  This  sort  of  knowledge 
is  good  in  its  way ;  it  is  of  real  value  to  an  intelligent  lawyer,  and  has  its 
proper  place  in  a  complete  course  of  legal  education.  But  knowledge  of 
abstract  jurisprudence  is  not  in  itself  knowledge  of  law,  still  less  is  it 
knowledge  of  the  law  of  England.  To  master  the  rules  of  English  law  you 
must  study  these  rules  as  applied  to  the  affairs  of  life.  They  are  maxims 
which  derive  their  whole  real  force  from  their  application  to  cases.  As 
Paulus  excellently  said  of  Roman  law,  confuting  by  anticipation  the  preten* 
tious  and  shallow  writers  who  fancy  that  Roman  lawyers  were  less  practical 
than  English  ones,  *  non  ex  regula  ius  sumatur,  sed  ex  iure  quod  est  regula 
fiat.'  Judicial  decisions  are  legal  experiments;  reports  are  the  record  of 
such  experiments,  our  evidences  of  *  ius  quod  est.'  The  lawyer  or  student 
who  really  enters  into  the  results  of  a  line  of  leading  cases  learns  much 
more  than  a  few  verbal  maxims  which  may  be  committed  to  memory.  He 
sees  what  is  the  true  meaning  of  legal  doctrines  when  applied  to  fact ;  he 
*  becomes,'  as  Mr.  Finch  well  exprepses  it,  *  familiar  with  the  tone  of  thought, 
the  attitude  of  mind,  which  prevail  in  our  Courts,  he  gets  a  touch  of  the 
Qenius  of  English  law ;  I  might  venture  to  ndd,  of  the  English  race.'  He 
learns  in  short,  by  the  only  method  in  which  it  can  be  learned,  the  notion  of 
justice  which  the  lawyers  and  judges  of  England  have  developed  by  labours 
extending  over  centuries,  and  have  impressed  upon  the  minds  of  the  English 
people.  There  are,  we  admit,  some  practical  difficulties  in  basing  legal  edu- 
cation on  what  might  be  fairly  called  the  method  of  Professor  Langdell. 
These  difficulties  spring  mainly  from  the  distaste  of  English  students  for  oral 
discussion ;  this  obstacle  may,  however,  be  overcome  and  certainly  no  greater 
service  can  be  rendered  to  the  teachers  or  students  of  law  than  the  carry- 
ing out  by  a  law^^er  as  competent  as  Mr.  Finch  of  a  scheme  of  tuition  based 
on  the  examination  of  cases.  For  those  who  have  not  the  advantage  of  Mr. 
Finch's  own  instruction,  his  Selection  of  Cases  is  an  invaluable  guide  towards 
the  best  method  of  legal  study.  A.  V.  D. 


American  Constitutions;  the  Belations  of  the  Three  Bepartmefits  as 
adjusted  by  a  century.  By  Horace  Davis,  San  Francisco, 
California.  Baltimore:  Johns  Hopkins  University  Series. 
1885. 

Mb.  Horace  Davis's  American  Constitutions  reaches  England  at  a  most 
appropriate  time.  Englishmen  of  all  classes  are  becoming  aware  that 
whether  for  bad  or  good  the  English  constitution  is  being  rapidly  developed 
in  a  democratic  direction,  and  English  thinkers  have  under  the  guidance  of 
Sir  H.  S.  Maine  at  lapt  opened  their  eyes  to  the  fact  that  the  Constitution 
of  the  United  States  shows  the  actual  working  of  the  methods  by  which  the 
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rising  flood  of  democracy  may  best  be  guided  into  safe  channels.  His 
Popular  GovemmerU  is  far  too  interesting  and  snggestive  a  work  to  be 
passed  over  with  a  mere  allusion ;  it  presents  a  legal  as  well  as  a  political 
side,  and  will  hereafter  be  noticed  in  this  Review  with  something  like  the 
fulness  which  so  admirable  a  treatise  deserves.  Meanwhile  the  last  chapter 
of  the  book  which  treats  of  the  Constitution  of  the  United  States  may  be 
cited  as  a  conclusive  proof  of  the  interest  with  which  Englishmen  now 
welcome  all  information  about  the  greatest  of  the  States  bounded  by  the 
English  people  and  of  the  certainty  that  many  thinkers  will  study  Mr. 
Davis's  work  both  with  care  and  with  sympathy.  From  a  careful  perusal 
of  his  pages  almost  every  English  theorist  will  carry  away  new  ideas  as  to 
American  Constitutionalism. 

It  is  impossible,  in  the  first  place,  to  read  the  Ameriean  CanstittUiona 
without  perceiving  that,  as  has  been  already  pointed  out  by  that  most  acute 
of  French  writers  M.  Boutmy,  critics  of  American  Democracy  have  not  paid 
due  attention  to  the  constitutions  of  the  separate  States.  And  we  doubt 
whether  even  Sir  Henry  Maine  has  given  prominence  enough  to  the  extent 
to  which  the  character  of  American  Democracy  is  modified  by  federal  insti- 
tutions, and  still  more  by  federal  sentiment. 

Mr.  Davis  again  makes  plain  as  day  that  American  constitutionalism  has 
daring  the  course  of  a  century  undergone  greater  changes  than  are  apparent 
to  cursory  observation..  The  constitutions  of  the  different  States  have  in 
many  cases  been  changed  again  and  again,  and  the  relation  between  the 
three  departments  of  government — the  Executive,  the  Legislature,  and  the 
Judiciary — ^has  been  gradually  re-adjusted  both  in  the  particular  States  and 
throughout  the  Union. 

It  is,  lastly,  established  by  Mr.  Davis,  that  the  process  of  alteration  or 
adjustment  obeys  certain  permanent  tendencies  or  laws.  The  'modern 
spirit,'  he  writes,  '  shows  itself  everywhere  by  separating  the  functions  of 
ilie  three  departments  and  making  each  independent  of  the  other  as  fietr  as 
it  can  be  done.  It  is  distinguished  everywhere  by  a  restriction  of  the 
Legislature,  an  increase  of  executive  power,  and  by  independence  of  both 
Qovemor  and  Judges.'  Independence  apparently  means  in  this  sentence 
independence  of  the  legislature,  for  the  popular  election  of  judges  can 
hardly  be  alleged  to  increase  the  *  independence  of  the  Bench,'  in  the  sense 
in  which  that  term  is  used  in  England.  Headers  should  however  note  that 
Mr.  Davis  certainly  maintains  that  judicial  authority  has  during  the  last 
century  increased  under  the  Constitution,  both  of  the  United  States  and  of 
the  separate  States.  '  The  Courts,'  he  writes,  '  have  increased  steadily  in 
power  and  independence  ....  This  steady  growth  of  the  authority  of  the 
Judiciary  is,  to  my  mind,  the  most  remarkable  and  unique  feature  in  the 
history  of  our  system  of  government.'  He  adds  further,  the  more  certainly 
true  and  very  noteworthy  remark,  that  the  power  to  declare  a  law  unconsti- 
tutional is  much  '  broadened '  by  the  modem  tendency  to  limit  legislation. 
*  The  early  constitutions  were  very  brief,  containing  usually  a  little  more 
than  a  Bill  of  Bights  and  a  skeleton  of  the  government,  leaving  all  details  to 
the  discretion  of  the  legislature.  Now  all  this  is  changed,  the  bounds  of 
the  different  departments  are  carefully  defined  and  the  power  of  the  legisla- 
ture is  jealously  curbed,  particularly  in  the  domain  of  special  legislation. 
It  will  be  seen  at  a  glance  that  this  enlarges  the  relative  power  of  the  Coui-ts. 
It  limits  the  legislature  and  widens  the  field  of  the  judiciary  at  one  stroke.' 
These  sentences  will  certainly  arrest  the  attention  of  anyone  accustomed  to 
the  comparative  study  of  constitutional  law,  for  they  suggest  the  reflection 
that  democracy  in  America  has  run  an  exactly  opposite  course  to  the  road 
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pursued  by  democracy  in  France.  In  America  each  change  in  the  constitu- 
tion, whether  of  a  State  or  the  Union,  has  in  general  tended  to  increase  the 
number  of  immutable  or  fundamental  laws.  The  feature  which  distinguishes 
the  existing  French  Republic  from  each  of  the  earlier  Republican  constitu- 
tions is  the  very  limited  scope  of  the  few  immutable  rules  which  it  con- 
tains. In  America,  the  progress  of  democracy  increases  the  rigidity  of  a 
constitution :  in  France,  democratic  progress  has  come  near  to  producing  a 
constitution  as  flexible  as  that  of  England.  This  fact,  together  with  a  score 
of  other  facts,  noted  by  Mr.  Davis,  makes  a  critic  feel  that  general  state- 
ments about  the  character  of  modem  democracy  ought  to  be  based  on  a  very 
careful  and  wide  comparison  of  a  large  mass  of  data.  We  do  not  pretend 
to  agree  with  all  Mr.  Davis's  inferences  from  the  development  of  American 
constitutionalism,  but  we  confidently  assert  that  a  study  of  his  pamphlet 
will  greatly  aid  anyone  who  wishes  to  draw  just  conclusions  either  as  to  the 
true  character  of  the  changes  which  American  constitutions  have  undergone, 
or  as  to  the  inferences  which  these  alterations  warrant  with  regard  to  the 
future  of  European  democracy.  A.  Y.  D. 


Quesfions  de  droit  maritime.     3^me  S^rie.    Par  Alfred  db  Courct. 
Paris:  F.  Pichon.     1885. 

M.  DB  CotJROY's  ^ews  on  questions  of  maritime  law  are  always  worth 
couEidering,  even  when  he  ventures  beyond  the  boundaries  of  the  French 
Codes.  In  the  present  volume  the  author  discusses  among  other  questions 
the  shipowner's  liability  for  negligence  on  the  part  of  his  servants,  with 
special  reference  to  the  question  as  under  consideration  in  England. 

The  French  common  law  holds  the  employer  liable  for  the  acts  of  his 
agent  as  in  England,  but  it  makes  an  exception  in  favour  of  the  ship- 
owner. Article  216  of  the  Code  de  Commerce  states  as  follows  both  the 
principle  and  the  exception :  *  The  owner  of  a  vessel  is  responsible  for  the 
acts  of  the  master,  and  bound,  as  regards  the  engagements  entered  into  by 
the  latter,  in  whatever  relates  to  the  vessel  and  the  voyage.  He  can  in  all 
cases  free  himself  from  the  above  obligations  by  the  abandonment  of  the 
vessel  and  the  freight.'  In  other  words,  the  shipowner's  liability  is  limited 
to  the  amount  at  stake,  viz.  to  the  ship  itself.  If  the  ship  sinks,  of  course 
there  is  no  remedy.  The  object  of  this  enormous  exception  to  the  universal 
principle  that  a  man  shall  repair  the  injury  done  by  his  agent  is  to  save 
shipowners  from  consequences  which  would  render  him  liable  for  everything 
ehort  of  perfection  on  board  his  ship. 

In  England,  on  the  contrary,  the  old  principle  subsisted  until  tempered 
with  the  restrictions  introduced  by  the  Acts  of  1 854  and  1 862.  M.  de  Courcy 
says  he  has  always  been  astonished  that  English  shipping  could 
prosper  as  it  did  under  this  '  prodigious  threat  of  liability,'  and  that  the 
shipowners  should  not  long  before  have  compelled  Parliament  to  grant  them 
protection  analogous  to  that  accorded  by  Art.  216  of  the  Code  de  Commerce. 

The  Act  of  1862  (s.  54)  provides  that  in  respect  of  loss  or  damage  to 
ships,  goods,  merchandise,  or  other  things,  shipowners  are  not  liable  to  an 
c^ggi^g&te  amount  exceeding  eight  pounds  for  each  ton  of  the  ship's  tonnage, 
where  such  loss  or  damage  arises  without  their  actual  fault  or  privity. 

M.  de  Courcy  knows  few  legislative  enactments  as  devoid  of  common 
sense  and  justice  as  the  Act  of  1862.  It  responds  neither  to  any  principle 
of  law  or  equity,  nor  to  any  practical  exigencies.  It  is  merely  an  arbitrary 
expedient  which,  for  instance,  saddles  the  proprietors  of  large  sailing  vessels 
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with  a  liability  out  of  all  proportion  to  that  which  it  imposes  on  the  owners 
of  small  expensive  vessels,  such  as  pleasure-yachts. 

The  author  dwells  at  some  length  on  the  untoward  consequences  of  the 
conflict  of  laws  which  thus  arises.  In  cases  of  collision  it  gives  the  parties 
remedies  which  differ  completely  according  to  the  jurisdiction  within  which 
the  one  or  the  other  party  succeeds  in  getting  judgment. 

M.  de  Courcy  recommends  English  legislators  to  adopt  the  principle  of 
limiting  the  liability  to  the  ship  itself.  At  the  Fame  time  he  would  not 
recommend  the  adoption  of  the  French  Act  of  1841,  which  makes  the  ship 
the  limit  of  liability  not  only  for  the  acts  but  also  for  the  contracts  of  the 
captain.  He  would  restrict  the  limitation  of  liability  to  the  acts  of  the  captain 
and  crew. 

The  other  essays  contained  in  this  volume,  viz.  *  Salvage  and  Aid/  '  State 
Subsidies  to  Merchant  Shipping/  *  A  Strange  Doctrine  on  General  Average/ 
*  The  Influence  of  the  Telegraph  on  Maritime  Law/  &c.,  are  all  instructive, 
though  of  less  practical  interest  to  Englishmen.  T.  B. 


Tie  Devonshire  Domesday.  [Edited  by  a  Committee  of  the  Devonshire 
Association  for  the  advancement  of  Science,  Literature  and  Art.] 
Parts  I.  and  II.     Plymouth.    1885.    8vo.    285  pp. 

This  is  an  excellent  piece  of  work,  and  we  trust  that  steps  will  be  taken 
to  make  it  accessible  to  scholars  throughout  England.  It  gives  us  in  a 
convenient  form  the  texts  of  the  Exeter  and  Exchequer  Domesday  on 
opposite  pages,  extended  and  furnished  with  a  translation.  Notes  and 
indices  are  promised  when  the  printing  of  the  text  is  completed.  But  the 
constant  juxtaposition  of  the  two  texts,  and  the  removal  of  all  mechanical 
trouble  in  reading  and  comparing  them,  is  already  of  great  use.  The  folio 
edition  of  Domesday,  besides  being  available  to  most  students  only  in 
public  or  corporate  libraries,  is  a  book  to  refer  to,  not  to  read.  And  to  get 
the  benefit  of  Domesday  one  ought  to  read  as  well  as  refer.  What  can  be 
more  eloquent  of  the  mediaeval  way  of  regarding  land  than  the  constant 
abbreviation  of '  valet  per  annum  '  in  the  Exeter  text  to  a  simple  '  valet '  in 
the  greater  Domesday  1  It  did  not  seem  even  possible  to  an  Anglo-Norman 
clerk  that  *  valet '  as  applied  to  land  should  be  taken  for  anything  but 
annual  value.  Chattels  had  a  saleable  and  capital  value  ;  land  (notwith- 
standing the  peculiar  privileges  of  bookland  before  the  Conquest)  was  still 
hardly  brought  under  that  conception.  Again  when  we  see  on  page  after 
page  '  nescitur  quot  hidae  sunt  ibi  quia  nunquam  geldavit,'  that  brief  state- 
ment is  more  forcible  than  any  amount  of  dissertation  to  convince  us  that 
Mr.  Eyton  found  the  true  key  to  a  standing  puzsle  when  he  pronounced  the 
hide  to  be  an  unit  not  of  actual  area  but  of  taxable  value.  Again  the 
frequency  with  which  a  virgate  (a  quarter  of  the  hide,  treated  in  the  same 
way  as  a  conventional  unit)  is  parcelled  out  between  demesne  and  tenants' 
land  catches  the  eye,  and  gets  noted,  far  more  readily  than  in  using  the 
folio  edition. 

The  extension  and  translation  are  correct  and  scholarly,  though  purists 
may  desiderate  some  indication  of  ambiguous  contractions,  e.  g.  where  the 
extended  inflexion  may  be  either  carucis  or  carueartimf  or  the  noun  itself 
may  be  either  cantca  or  carucata.  And  we  think  servus  would  be  better 
rendered  *  bondsman '  than  '  serf.'  English  law  knows  nothing  of  serfs, 
but '  bondsman '  is  an  authorized  term  to  mark  the  difference  between  the 
sertms  or  nativtu  and  the  liber  homo  tenens  in  viUenagio, 

We  hope  that  this  good  example  may  become  widely  known,  and  if  possible 
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followed  in  other  counties.  Probably  no  county  wants  at  least  two  or 
three  scholars  of  leisure  and  competence  for  such  an  undertaking.  Even 
without  uniformity  of  plan  the  thing  would  be  worth  doing.  With  it, 
we  should  ultimately  have  a  new  and  great  national  monument  of  private 
enterprise.  Meanwhile  we  take  this  occasion  to  note  another  local  under- 
taking in  the  right  direction — Mr.  A.  N.  Palmer's  *  History  of  Ancient 
Tenures  of  Land  in  the  Marches  of  North  Wales,'  published  at  Wrexham, 
and  containing  many  curious  data  about  customary  nomenclature  and 
measurements.     But  we  must  not  be  tempted  to  pursue  the  subject. 

P.P. 

Tie  Case  of  tie  Educated  Unemployed.  By  William  Henry  Bawls. 
Second  Edition.  Boston^  Mass. :  Little,  Brown  &  Co.  London : 
Sampson  Low  &  Co.    1885.    4to.    31  pp. 

This  is  a  scholarly  little  tract,  in  its  origin  an  address  to  a  meeting  of  the 
Phi  Beta  Kappa  Society  at  Harvard,  and  worthy  of  its  audience.  In 
substance  it  is  a  plea  for  the  humanities  as  part  of  a  professional  education, 
even  from  the  strictly  practical  point  of  view.  But  this  means  the 
humanities  taken  seriously.  Humanities — or  any  other  kind  of  knowledge 
—defeat  their  own  purpose  if  taken  as  cram.  *  Any  one  may  get  through 
his  classics  using  a  crib  instead  of  his  grammar  and  dictionary,  he  may 
perhaps  even  get  through  with  credit,  he  may  cram  for  his  examinations  and 
be  glib  at  functions  and  quaternions,  but  what  he  thus  learns  will  take  no 
hold  upon  him,  and  like  money  easily  got,  it  easily  goes.  It  is  the  mental 
discipline  acquired  in  the  course  of  certain  studies  which  produces  what  is 
known  as  the  trained  mind — which  toughens  the  mental  fibre,  which  develops 
concentration  of  thought  into  intellectual  habit,  and  enables  a  man  in  after- 
life to  do  his  work,  of  whatever  kind,  more  easily,  more  thoroughly,  and 
with  less  mental  strain  and  friction.'  These  words  are  most  true,  and  most 
worthy  to  be  laid  to  heart.  Mr.  Rawle  in  no  wise  underrates  the  conditions 
of  modem  competition  which  have  led  to  the  overstocking,  as  it  is  called,  of 
the  learned  professions.  On  the  contrary,  he  expounds  them  with  merciless 
detail  and  lucidity.  They  exist  as  fully  in  the  United  States  as  in  England. 
The  race  is  to  the  swift  and  the  battle  to  the  strong.  What  is  the  remedy  f 
You  must  learn  to  be  swift  and  strong.  There  is  no  shorter  way,  and  there 
are  no  backstairs  to  that  way :  in  other  words,  the  true  student  shall  not 
put  his  trust  in  examinations  and  '  tips.'  It  may  be  a  hard  counsel :  but,  as 
Spinoza  saith,  '  omnia  praeclara  tarn  difficilia  qnam  rara  sunt.' 

Mr.  Rawle  mentions  incidentally  the  so-called  <  practical '  superstition  that 
prevailed  in  his  youth, '  when  both  mind  and  body  were  curiously  dealt  with, 
when  to  handle  a  foil,  an  oar,  or  a  cricket  bat  met  with  grave  head-shakes.' 
The  men  of  the  Inns  of  Court  have  not  the  means,  in  their  quasi-corporate 
capacity  at  least,  of  handling  the  oar  or  the  cricket  bat.  But  the  Inns  of  Court 
Volunteers  possess  a  School  of  Arms  which  is  growing  and  thriving  apace  : 
and  if  Mr.  Rawle  will  send  us  a  few  able-bodied  apprentices  of  the  law  from 
Philadelphia  or  elsewhere,  we  will  undertake  to  find  them  companions  who, 
without  any  prejudice  to  book-learning,  will  be  ready  to  cross  a  foil  or  single- 
stick with  them,  or  even  to  discuss  the  high,  grave,  and  dubious  question — 
not  inferior  for  subtilty  and  consequence  to  any  in  the  whole  field  of  real 
property — what  is  the  essential  difference  between  a  eaup  d^arrU  and  a  coup 
de  temps,  and  whether  the  latter  is  under  any  and  what  circumstances  justifi- 
able :  and  that  with  the  approval  and  auspices  of  Masters  of  the  Bench  and 
sages  of  the  law.  F.  P. 
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Traite  de  droit  commercial  fnaritUne,  Par  Arthur  Desjardins,  avocat- 
g6n£ral  &  la  Cour  de  Cassation.  Paris  :  Pedone-Lauriel.  1885. 
5  vols. 

FivB  Yolnmes  of  this  masterly  work  have  appeared.  Vol.  Y,  which  bears 
the  date  of  1886,  has  just  been  published. 

M.  Deejardins  has  not  confined  himself  to  a  commentary  on  the  text  of  the 
Codes  and  the  decisions  of  the  Courts  as  French  authors  on  the  law  of  mer- 
chant shipping  have  hitherto  been  in  the  habit  of  doing.  Nor  is  his  work 
a  mere  text-book  for  the  lads  at  the  £cole  de  droit,  or  a  '  vulgarisation '  of 
the  law  for  the  guidance  of  the  merchant  lawyers  of  the  Tribunal  of  Com- 
merce. It  is  rather  a  repertory  of  thought  and  information  for  those  who 
have  to  deal  with  those  more  intricate  questions  which,  never  seriously 
treated  in  the  Commercial  Courts,  invariably  find  their  way  to  the  Higher 
Courts.  In  France  the  interpretation  of  the  Codes  has  somewhat  suffered 
from  the  want  of  a  full  comparative  work  dealing  with  the  fine  points 
that  thus  arise,  a  want  which  the  present  work  fills.  The  author  as  Advocate- 
General  of  the  Court  of  Cassation  has  had  much  experience  of  the  difficulties 
met  with,  and  no  man  was  better  fitted  for  the  authorship  of  a  work  on  a 
subject  which  of  all  others  requires  to  be  treated  with  breadth  of  vision. 

The  course  followed  by  M.  Desjardins  seems  to  be  first  to  trace  the 
existing  provisions  of  French  law  from  their  origin,  then  to  analyse  the 
interpretation  of  them  in  the  decisions  of  the  Courts  and  criticise  these 
decisions,  which  in  France  have  no  binding  force,  and  on  which,  therefore, 
the  criticism  of  the  scholar  can  be  brought  to  bear  with  fruit.  He  does  not 
fail  to  scrutinise  closely  the  views  of  other  authors,  and  he  concludes  his 
chapter  with  a  concise  statement  of  the  corresponding  laws  of  other  coun- 
tries and  reflexions  here  and  there  of  a  comparative  character  where  the 
case  suggests  their  utility. 

The  first  volume,  which  appeared  in  1878,  deals  with  the  nationality  and 
status  of  the  ship,  the  acquisition  and  transfer  of  the  property  therein,  and 
the  important  subject  of  maritime  liens;  the  second,  published  in  1880, 
treats  of  the  shipowner  and  captain  ;  the  third,  dated  188 a,  of  the  crew,  the 
charter-party  and  passengers ;  and  the  fourth,  issued  last  year  (1885),  of  the 
bill  of  lading  and  average. 

The  last  volume,  just  published,  dated  1886,  treats  of  mortgages  and  of 
the  two  generally  interesting  subjects  of  collisions  and  contracts  by 
bottomry. 

By  a  coincidence  these  two  branches  of  maritime  law,  more  perhaps  than 
any  others,  have  been  affected  by  the  recent  material  progress  of  mankind, 
and  the  fint  is  in  turn  affecting  maritime  law  generally.  Before  the  time 
of  steam  navigation,  telegraphs  and  railways,  the  bottomry  bond  played  a 
part  in  the  risks  of  a  voyage,  which  it  is  far  from  playing  at  the  present 
Say,  whereas  collisions,  of  which  Valin  wrote  (Vol.  II,  p.  178).  *Les 
abordages  en  route  sent  fort  rares ;  oeux  en  rades  le  sent  moins ;  mais  au 
port  ils  sent  assez  communs  pour  la  quantity  de  navires  qui  abordent  au 
quai  on  qui  le  quittent,'  have  increased  enormously  '  en  route.*  Steamers 
follow  in  the  teeth  of  the  wind  much  more  precisely  marked  routes  than 
sailing  vessels  were  wont  or  able  to  do,  and  in  the  narrower  areas  of  these 
routes  they  cross  and  overtake  each  other  in  a  way  unknown  to  our  fore- 
fathers. The  result  has  been  the  development  of  an  almost  new  subject 
among  those  relating  to  the  Law  of  Merchant  Shipping,  viz.  that  of  lights 
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example,  to  name  aome  cases  which  bring  oat  clearly  the  legal  notion  of 
Negligence  we  should  have  mentioned  among  the  very  first  Jackson's  case 
(3  Ap.  Cas.  193)  and  Slattery'a  case  (3  Ap.  Cas.  1155).  We  have  looked 
in  vain  through  Mr.  Piggott's  book  for  a  word  about  these.  Such  omissions 
must  seriously  lessen  the  value  of  the  work  as  a  guide  for  practitioners ; 
but  also,  and  it  is  on  this  that  we  would  more  particularly  insist,  the 
student  is  thereby  deprived  of  the  most  luminous  illustrations.  A  case 
which  sets  court  against  court  and  one  law  lord  against  another,  is  generally 
a  case  which  lets  in  light  upon  the  very  elements  of  the  law.  We  have 
been  finding  fault,  but  this  because  the  book  is  worth  taking  seriously, 
one  which  with  all  its  faults  may  profitably  be  read,  though  by  no  means 
BO  good  a  book  as  Mr.  Bigelow's  useful  and  unpretentious  Elements. 


The  Injluenee  of  the  Roman  Law  on  the  Law  of  England^  being  the  Yorke 
Rrize  Essay  of  the  University  of  Cambridge  for  the  year  1 884. 
By  Thomas  Edwakd  Scrutton.  Cambridge  University  Press. 
1885.   xvi  and  195  pp. 

This  seems  to  us  a  very  good  essay,  legal  work  of  just  the  kind  that  a 
learned  university  should  promote  by  its  prizes.  It  is  hardly  to  be  ex- 
pected that  within  seven  years  from  his  first  degree  a  man  will  have  made 
many  important  discoveries  in  the  field  of  legal  history,  and  Mr.  Scrutton 
has  not  and  does  not  claim  to  have  found  much  that  is  new ;  but  he  has 
collected  and  well  arranged  much  valuable  material  that  has  hitherto  lain 
scattered  about  in  divers  books  ancient  and  modern,  some  of  which  are  not 
very  accessible.  He  has  written  what  we  believe  to  be  the  best  essay  on 
this  subject,  and  we  do  not  mean  to  make  this  praise  trifling  by  adding 
that  it  is  the  only  book  known  to  us  which  deals  with  that  subject  as  a 
whole.  It  will  be  a  useful  guide  to  the  authorities  for  any  who  are  inves- 
tigating the  history  of  our  law,  while  the  author's  own  opinions  are  for  the 
most  part  sound  and  sober,  and  are  clearly  and  modestly  stated.  In  these 
days  it  is  no  small  thing  for  any  one  dealing  with  early  law  to  be  sober 
and  modest,  for  the  subject  is  apt  to  tempt  writers  into  extravagant  dog- 
matism. The  part  of  this  essay  which  seems  to  us  the  least  sati^actory  is 
that  which  treats  of  the  period  before  the  Norman  Conquest.  Little  can  be 
done  with  this  period  save  by  one  who  knows  his  Anglo-Saxon  laws  and 
charters  at  first  hand.  Still  in  these  pages  a  beginner  may  make  a 
profitable  first  acquaintance  with  some  of  the  controversial  questions 
raised  by  the  ingenuity  of  Mr.  Coote  and  Mr.  Seebohm.  A  Uttle  too 
much  reliance  is  placed  on  the  Harvard  Essays  on  Anglo-Saxon  law,  and 
perhaps  Mr.  Finlason  is  taken  a  little  too  seriously,  but  on  the  whole  we 
have  a  rational  and  prudent  prologue  to  the  main  and  best  part  of  the  book, 
the  careful  discussion  of  Bracton's  Romanism.  Here  Mr.  Scrutton  has  had  a 
good  leader  in  Dr.  Giiterbock,  but  he  has  been  at  pains  to  collate  Azo  with 
Bracton,  and  this  to  good  effect.  Bracton's  text  gains  quite  a  new  meaning 
when  one  reads  it  with  Azo  at  one's  elbow  ;  the  picking  and  choosing,  the 
modifications  and  misunderstandings  let  in  light  upon  much  that  otherwise 
must  be  very  dark  to  us  modems.  A  good  text  of  Bracton  must  some  day 
be  printed  opposite  to  a  good  text  of  Azo ;  then  we  shall  begin  to  under- 
stand many  things  not  now  understood.  As  to  the  later  history  of  Roman 
law  in  England,  Mr.  Scrutton  has  some  good  chapters.  More  might  have 
been  said  of  the  subtle  influence  that  foreign  and  mainly  Roman  jurispru- 
dence has  had  of  quite  late  years,  but  this,  because  of  its  very  subtlety,  is 
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not  easily  to  be  defined  or  illustrated.  We  should  have  been  glad  had  Mr. 
Scrutton  more  pointedly  raised  the  question  why  it  was  that  Roman  law 
ceased  to  be  attractive  to  English  lawyers  just  when  it  was  beginning  to 
take  hold  of  Northern  France  and  Germany.  Bracton's  notion  that  '  fere 
in  omnibus  regionibus'  men  obey  the  written  law,  while  England  alone 
makes  use  of  unwritten  law  and  custom,  was  a  hasty  generalisation  which 
has  done,  and  repeated  at  tenth-hand  still  does,  considerable  harm.  Bracton's 
own  book  will  indeed  seem  Roman  or  Romanesque  if  we  set  it  beside  the 
almost  contemporary  Sachsenspiegel,  or  the  treatise  of  Plulip  Beaumanoir. 
German  law  was  very  Gkrman :  the  '  reception '  of  Roman  law  in  the 
greater  part  of  Germany  is  an  event  comparatively  recent.  Why  was  there 
no  such  reception  in  England  1  Mainly,  as  we  think,  because  at  a  very 
early  time  we  came  by  an  active  and  powerful  Parliament,  and  at  a  still 
earlier  by  a  very  concentrated  system  of  judicature.  Some  day  Mr.  Scrutton, 
not  content  with  an  academic  success,  may  deal  thoroughly  with  this 
matter.  It  is  of  great  interest,  and  he  has  already  many  qualifications  for 
the  task. 

A  Treatise  on  the  Law  relating  to  the  Carriage  of  Goods  by  Sea,  By  T. 
6.  Carver,  Barrister-at-Law.  London  :  Stevens  &  Sons.  1885. 
Large  8vo.  Ix  and  784  pp. 

'  This  is  a  sound  and  practical  treatise  on  a  branch  of  law  which  is  of 
great  importance,  not  only  to  English  but  also  to  colonial  lawyers.  The 
work  is  divided  into  three  parts,  namely.  Part  I.  The  Contract,  Part  II.  The 
Voyage,  and  Part  III.  The  Delivery.  But  the  division  is  somewhat  arbi- 
trary and  useless,  because  we  find  the  second  chapter  of  Part  II.  deals  with 
the  loading, — the  first  chapter  of  Part  III.  with  the  discharge,  which  is  as 
much  a  part  of  the  voyage  as  the  loading.  Such  formalities  as  these  are 
better  omitted.  We  think  that  we  have  with  reasonable  accuracy  described 
this  book  as  '  sound  and  practical,'  for  that  seems  to  be  its  character.  We 
find  no  remarkable  grasp  of  the  subject  in  it,  nor  any  special  power  either 
of  logical  arrangement  or  clearness  of  definition.  Thus  on  p.  499  we  find 
this  rather  slipshod  definition  of  stoppage  in  transitu, — *  where  the  property 
has  passed,  and  the  vendor  has  shipped  the  goods,  and  has  parted  with  the 
bill  of  lading  and  lost  his  lien  for  the  price,  he  still,  if  he  remains  unpaid, 
has  the  right  to  regain  possession  of  the  goods  while  they  are  in  transit,  in 
the  event  of  the  buyer  becoming  insolvent.  This  is  called  the  right  of 
stoppage  in  transitu,  and  it  is  exercised  by  giving  notice  of  the  claim  to 
those  who  have  custody  of  the  goods,  before  the  transit  comes  to  an  end.' 
Compare  this  with  the  definition  of  Lord  Justice  Cotton  in  Phelps^  Stokea, 
and  Co.  v.  Comber,  L.  R.,  29  Ch.  D.  813  (821),  and  the  difference  between 
the  two  will  be  very  clear.  This  case,  too,  though  decided  in  May,  1885,  does 
not  appear  in  this  work :  it  is  true  it  only  found  its  way  into  the  Law  Reports 
in  September,  but  the  work  did  not  appear  till  October.  But  to  return. 
The  chapter  in  which  this  definition  appears  is  headed '  Stoppage  in  Transitu,' 
but  we  do  not  find  a  definition  of  the  right  until  we  get  to  the  end  of  the 
first  page,  and  then  it  comes  in  in  rather  an  incidental  manner  and  not  with 
the  sharpness  it  should  do.  Again,  in  reference  to  the  clause  in  charter 
parties  *  so  near  thereto  as  she  may  safely  get '  there  seems  to  be  a  contra- 
diction between  pp.  222  and  223,  which  a  more  powerful  grasp  of  the  sub- 
ject would  have  avoided.  The  vessel  it  is  stated  must  be  prevented  from 
getting  within  or  near  to  the  port  'by  an  obstruction  of  a  permanent 
character'  (the  italics  are  the  author's).  At  the  top  of  the  next  page, 
VOL.  II.  H 
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however,  we  find  that  the  obstacle  need  not  be  one  '  that  is  absolutely  per- 
manent/ But  if  a  thing  is  not  absolutely  permanent  it  must  be  temporary, 
80  that  the  second  dictum  destroys  the  first.  But  while  making  these  com- 
paratively unfavourable  observations,  it  has  to  be  remembered,  that  had 
this  book  been  as  powerful  as  it  is  laborious  it  would  have  been  a  very  re- 
markable work.  So  much  of  the  law  in  regard  to  the  carriage  of  goods  is 
concerned  with  details  and  with  facts,  that  there  is  probably  no  subject  in 
which  an  author  would  find  it  more  difficult  to  get  the  better  of  details.  It 
is  no  small  praise  therefore  to  accord  to  Mr.  Carver,  that  he  has  produced 
a .  careful  and  accurate  treatise,  and  has — we  may  point  out — avoided  the 
mistake  of  bringing  in  cases  in  too  wholesale  a  manner.  For  the  quotations 
from  judgments  are  brief  and  to  the  point.  It  is  perhaps  to  be  regretted 
that  he  allowed  himself  to  deal  so  lengthily  with  the  question  of  salvage,  for 
what  concerns  the  parties  to  the  contract  of  affreightment  is  not  the  princi- 
ples of  the  law  of  salvage,  but  the  liability  of  ship,  freight,  and  cargo  to 
contribute  to  the  payment  of  it.  This  is  an  important  and  legitimate  part 
of  the  subject  of  this  work  which  is  clearly  treated  of  by  Mr.  Carver,  though 
the  latter  part  of  Sir  James  Hannen's  judgment  in  The  Raishy  (L.  R,  lo  P. 
D.  114)  in  regard  to  it  not  being  the  duty  of  a  shipowner  to  obtain  a  bond 
for  salvage  from  the  consignees  of  a  cargo,  does  not  appear  to  be  noticed. 


The  Law  relating  to  Chief  Bents  and  other  Rentchargeg  and  Land^  a% 
affected  thereby^  with  a  chapter  on  Restrictive  Covenants^  and  a 
selection  of  Precedents,  By  William  Harrison,  Solicitor. 
London :  Stevens  &  Sons.    1884.     8yo.  xx  and  256  pp. 

This  is  a  little  book  which  is  evidently  based  on  a  great  deal  of  research , 
but  it  will  be  more  useful  to  the  learned  reader  than  to  tbe  student.  The 
language  is  not  sufficiently  accurate  to  make  it  a  safe  guide  for  the  student. 
Thus  on  the  very  last  page  we  read :  *  Covenants  may  also  be  enforced  by 
means  of  the  limitation  of  a  rentcharge  out  of  the  land,  with  a  proviso 
remitting  payment  so  long  as  there  is  no  breach.'  The  very  basis  of  the 
ingenious  suggestion  here  alluded  to  is  the  difference  between  a  proviso  and 
a  mere  personal  covenant,  A  proviso  would  be  open  to  the  objection  on  the 
ground  of  remoteness,  from  which  a  covenant  is  supposed  to  be  free.  On 
such  a  delicate  point  it  is  difficult  to  pardon  Mr.  Harrison  for  using  the 
word  proviso  instead  of  the  word  covenant. 

We  have  found  in  several  other  passages  a  similar  inexactness,  and  here 
and  there  an  impression  is  created  that  the  author  is  a  little  out  of  his 
depth.  '  The  rule  of  law  which  enables  a  tenant  in  tail  of  land  to  acquire 
the  fee  simple,  by  barring  the  entail,  has  no  application  to  a  rent  granted  in 
fee  tail,  in  which  there  is  no  fee  simple  to  acquire.'  Waiving  any  criticism 
on  the  expression  *  rule  of  law '  in  this  sentence,  we  find  fault  with  Mr. 
Harrison  for  writing  granted  where  he  should  have  written  created.  When 
however  Mr.  Harrison  (p.  24)  goes  on  to  say  that  on  the  same  ground  the 
65th  section  of  the  Conveyancing  Act,  enabling  long  terms  in  land  to  be 
enlarged  into  a  fee  simple,  has  no  application  to  rents  held  for  long  terms, 
it  looks  as  if  he  had  misapprehended  the  real  reason  why  it  is  said  that 
rents  created  in  tail,  even  with  remainder  in  fee  simple,  cannot  be  enlarged 
into  a  fee  simple ;  viz.  that  each  limitation  is  a  new  rent. 

On  p.  190  there  is  what  we  cannot  but  think  a  misapprehension  of  the  effect 
of  B.  62  of  the  Conveyancing  Act,  1881  :  *  As  tliere  is  nothing  in  this  section 
to  restrict  the  rights  which  may  thus  be  limited  to  such  as  were  recognised 
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by  the  Common  Law,  it  would  seem  possible  by  its  aid  to  create  obligations 
in  regard  to  land  of  the  same  character  as  those  supplied  by  restrictive 
covenants,  bat  possessing  besides  the  important  advantage  of  being  legally 
binding  upon  the  land  and  its  successive  owners  irrespective  of  notice.'  We 
admit  that  Mr.  Harrison  is  fully  justified  in  his  conclusion  by  the  language 
of  the  Act ;  and  that  his  mistake,  if  it  be  a  mistake,  is  due  to  the  inefficiency 
of  the  draftsman  (or  the  mangling  of  his  work  in  the  House  of  Commons) 
for  which  this  Act  is  famous.  What  the  draftsman  really  meant  is  indicated 
by  Messrs.  Wolstenholme  and  Turner  in  their  note  on  this  section. 

There  was  no  doubt  plenty  of  room  for  a  book  on  the  subject  to  which 
Mr.  Harrison  has  devoted  his  attention  ;  but  we  do  not  think  that  his  book 
covers  the  ground  so  completely  as  to  deter  competitors. 


The  Acts  relating  to  the  Licome  Tax^  with  references  to  the  decisions  on 
the  subject.  By  Stephen  Dowbll,  Assistant  Solicitor  of  Inland 
Revenue.  Second  Edition.  London:  Butterworths.  1885.  8vo. 
xliii  and  375  pp. 

The  law  of  taxation  is  a  topic  rarely  studied  by  any  one  but  officials  or 
practitioners ;  yet  it  is  a  subject  full  of  speculative  interest,  and  like  many 
other  departments  of  law  deserves  to  be  carefully  examined  by  historians. 
Mr.  Dowell's  well  known  Income  Tax  Laws  is  the  work  of  one  of  those  few 
observers  who  have  perceived  the  full  importance  of  historical  finance,  and 
it  is  well  worth  notice  that  a  writer  who  has  traced  out  with  care  the 
history  of  each  impost  is  also  the  first  living  authority  on  the  law  which 
actually  regulates  the  most  important  of  existing  taxes.  We  welcome  the 
second  edition  of  his  well-known  book  with  the  greatest  pleasure.  It  is 
recognised  by  every  one  who  is  at  all  versed  in  matters  of  revenue  as  a 
complete  and  authoritative  collection  of  all  the  enactments  bearing  on  the 
Income  Tax.  It  were  idle  to  say  much  in  commendation  of  so  well  known  a 
manual.  Two  points,  however,  deserve  special  notice.  The  first  is  that 
Mr.  Doweirs  book  is  much  more  than  an  annotated  edition  of  a  particular 
statute ;  the  Income  Tax  Acts  constitute  a  whole  body  of  legislation,  and 
if  they  were  reduced  to  a  single  statute  (as  they  certainly  would  be  if  Parlia- 
ment were  a  body  with  any  care  for  the  amendment  of  the  law),  they  would 
constitute  a  pretty  long  code.  The  second  point  is  that  Mr.  Dowell's  book 
is  the  authority  on  which  judges,  no  less  than  barristers,  rely  whenever  the 
Court  is  bored  and  puzzled  by  a  case  relating  to  Income  Tax.  We  should 
doubt  whether  there  is  any  barrister  ignorant  or  learned  enough  to  argue 
an  Income  Tax  case,  unless  he  has  Dowell  in  his  hand  or  in  his  bag ;  he 
knows  that  he  will  find  in  Mr.  Dowell's  pages  everything  that  he  wants  and, 
what  is  equally  important,  nothing  that  he  doe^  not  want. 


English  Citizen  Series,  The  Punishment  and  Prevention  of  Crime,  By 
Col.  Sie  Edmund  F.  Du  Cane,  K.C.B.,  R.E.  Macmillan  &  Co. 
1885.   viii  and  235  pp. 

The  English  citizen  who  casts  his  eyes  along  the  row  of  little  books 
designed  by  Messrs.  Macmillan  for  his  instruction,  will  think  that  the  treat- 
ment of  criminals  must  be  a  large  topic,  twice  as  large  as  *  The  Central 
Government,'  twice  as  large  as  *  Local  Government.'  Such  an  opinion  can 
only  be  maintained  in  defiance  of  all  sound  canons  of  perspective  even  by 
the  most  devoted  champion  of  '  the  science  of  penology,'  a  science  which  we 
are  sorry  to  find  existing.     If  we  are  to  consider  this  Citizen  Series  as  an 

H  2 


100  The  Law  Quarterly  Review.  [No.  V. 

artistic  whole,  we  most  note  want  of  proportion  as  a  blemish.  Still  we 
cannot  regret  that  Sir  Edmund  Dn  Cane  has  spoken  at  some  length  (after 
all,  it  is  no  great  length)  about  a  subject  with  which  he  is  and  few  others 
are  familiar.  Of  our  penal  system  the  average  Englishman,  it  may  safely  be 
said,  knows  next  to  nothing,  and  the  average  lawyer  knows  but  little  more ; 
his  interest  in  the  criminal  ceases  when  once  sentence  is  passed,  and  seldom 
has  he  any  occasion  to  consider  what  that  sentence  will  really  mean  for  him 
who  undergoes  it.  What  is  more,  this  general  public  ignorance  is  likely  to 
increase  because  of  the  centralising  movement  of  which  Sir  Edmund 
Du  Cane  is  both  a  chronicler  and  a  chief  director.  Country  gentlemen, 
justices  of  the  peace,  have  now  much  less  reason  for  acquainting  themselves 
with  prisons  than  they  had  a  few  years  ago.  To  Sir  Edmund  very 
naturally  this  seems  well;  it  is  good  that  gaols  of  every  sort  and  kind 
should  be  outside  the  domain  of  our  *  local  self-government '  and  within  the 
domain  of  a  central  bureau.  He  is  (to  how  many  readers  will  this  list  of 
titles  convey  any  distinct  ideas  ?)  Chairman  of  Commissioners  of  Prisons, 
Chairman  of  Directors  of  Prisons,  Inspector-General  of  Military  Prisons, 
Surveyor-General  of  Prisons,  and  as  such  is  disposed  to  see  the  best  side  of 
some  recent  changes  which  have  other  sides  than  their  best.  However,  this 
book,  though  cheerful  over  things  as  they  are,  or  are  just  going  to  be,  is  not 
an  advocate's  pleading,  but  a  plain,  clear,  trustworthy  account  of  existing 
facts  and  laws,  relieved  by  glimpses  at  a  past  which  certainly  has  been  bad 
enough.  Much  law  not  to  be  found  in  any  of  our  reports  or  text-books, 
nor  in  the  statute-book  either  (for  we  live  in  a  day  when  Home  Secretaries 
and  others  can  unobtrusively  publish  little  codes  which  shall  have  statutory 
authority),  is  here  stated  succinctly,  and,  as  it  seems  to  us,  correctly.  A 
law  student  might  spend  his  time  much  worse  than  in  carefully  reading  a 
book  such  as  this,  which  is  none  the  less  a  book  of  law  because  it  happens 
to  be  readable.  About  Norfolk  Island  and  the  hulks,  Howard  and  Mrs. 
Fry,  there  is  what  should  interest  readers  who  have  any  care  for  the  history 
of  their  country.  A  word  might  perhaps  have  been  given  to  Bentham  and 
his  darling  Panopticon,  but  the  work  is  good  as  it  stands. 


TAe  Law  of  Guarantees.    By  Henry  Anselm  de  Colvae.     Second 
Edition.     London  :  Butterworths.    8vo.   xxxi  and  446  pp. 

Since  the  first  edition  of  Mr.  De  Colyar's  book  was  published,  many  im- 
portant changes  of  procedure  affecting  guarantees  have  taken  place.  The 
equitable  doctrine  of  contribution  between  sureties  is  now  applicable  in 
every  branch  of  the  High  Court ;  a  claim  on  a  guarantee  may  be  enforced 
by  specially  endorsed  writ ;  a  surety  sued  upon  his  guarantee  may  assert 
his  right  to  contribution  by  a  third  party  notice.  Changes  like  these,  to- 
gether with  the  ever  accumulating  authorities  on  the  subject,  render  a  new 
edition  of  this  useful  work  very  acceptable.  Mr.  De  Colyar  deprecates 
criticism  by  pleading  in  this  preface  the  very  difficult  nature  of  the  law  of 
guarantees.  This  was  perhaps  needless  in  a  second  edition.  In  fact  the 
difficulties — such  as  those  created  by  the  Statute  of  Frauds — are  fully  and 
carefully  considered.  In  connection  with  the  Statute  of  Frauds,  Mr.  De 
Colyar  discusses  the  somewhat  surprising  decisions  which  determine  that  a 
del  credere  agent  is  excluded  from  the  operation  of  the  Statute.  In  Morris 
V.  Cleashy  (4  M.  &  S.  566,  574)  Lord  Ellenborough  says,  'In  correct 
language  a  commission  del  credere  is  the  premium  or  price  given  by  the 
principal  to  the  factor  for  a  guarantee,  but  whatever  the  term  used,  the 
obligation  of  the  factor  is  the  same,  it  arises  on  the  guarantee.'    In  CotUurier 
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V.  Hastie  (5  H.  L.  673)  the  House  of  Lords  departing  from  this  view  de- 
cided that  the  main  object  of  the  agreement  between  such  a  del  credere 
agent  and  his  principal  is  not  the  payment  of  the  debt  of  another,  but  the 
tiding  greater  care  by  the  agent  in  finding  purchasers  for  the  goods  of  his 
principal.  As  such  the  agreement  is  outside  the  Statute,  and  so  it  must 
now  be  accepted.  After  dealing  with  the  nature  of  the  contract  of  guar- 
antee, Mr.  De  Colyar  traces  out  with  admirable  clearness  of  method  and 
statement,  the  respective  rights  and  liabilities  of  creditor,  debtor,  surety 
and  co-surety  which  flow  from  it,  concluding  with  the  discharge  of  the 
surety.  He  shows  a  firm  grasp  of  legal  principles  which  gives  his  book  a 
real  scientific  value. 

We  have  gone  through  all  the  recent  authorities  on  the  subject  and  have 
only  been  able  to  find  two  which  have  escaped  Mr.  De  Colyar*s  notice  : 
Atkins  V.  Arecdeehne  (48  L.  T.  R.  725)  and  Leddell  v.  McDougaU  (29  W.  R. 
403).  The  book  is  well  and  fully  indexed.  It  would  be  still  better  if 
the  sub-headings  were  arranged  in  alphabetical  order. 

Index  to  tie  London  Gazette^  1830-1883.  Compiled  for  the  Incorporated 
Council  of  Law  Reporting  by  Alexander  Pulling.  London: 
Wm.  Clowes  &  Sons,  Lim.,  1885.    Large  8vo.  xlii.  and  2010  pp. 

This  massive  volume,  of  uniform  size  with  the  Chronological  Table  and 
Index  of  the  Revised  Statutes,  is  of  nearly  the  same  bulk,  but,  being  printed 
on  thinner  paper,  contains  more  matter.  Its  very  title  compels  abridgment, 
and  we  may  assume  that  the  editor  is  the  only  person  who  ever  has  read  or 
will  read  the  whole  or  any  considerable  part  of  it.  As  a  book  of  reference, 
it  will  be  of  the  utmost  value  to  those  whose  work  leads  them  into  the  region 
of  Orders  in  Council  and  other  acts  of  delegated  authority  which  do  not 
appear  on  the  statute-book,  but  without  which  the  real  operation  of  statutes 
often  cannot  be  understood.  Not  many  persons  outside  the  departments 
where  such  rules  are  made,  and  the  callings  immediately  affected  by  them, 
have  any  adequate  notion  of  the  extent  to  which  our  modem  public  law  has 
been  built  up  in  this  way  of  legislation  by  deputy ;  and,  with  proper  care 
and  caution,  a  very  good  way  too.  Parliament  seems  incapable  of  passing 
a  Criminal  Code,  but  it  has  enabled  the  judges  to  make  what  is,  to  all 
practical  intents,  a  Code  of  Civil  Procedure,  and  it  has  been  made  and  put 
in  force  without  any  objection  in  principle  that  we  have  heard  of,  and  with 
only  the  inevitable  amount  of  professional  grumbling  in  detail. 

Concise  Precedents  in  Conveyancing;  revised  and  adapted  to  the  Con-* 

veyancing  ActSy  1881,  1882,  and  the  SettUd  Land  Acts,  1882, 1884, 

with  practical  notes  and  observations  on  those  Acts,  and  on  some 

earlier  Acts  relating  to  Real  and  Personal  Property.     By  M.  G. 

Davidson,  Barrister-at-law.   14th  edition.   London :  W.  Maxwell 

&  Son.    1885.   8vo.   xxvi  and  815  pp. 

The  popularity  of  this  little  book  makes  any  account  of  its  contents 

superfluous.     The  recent  legislation  is  likely  to  render  it  useful  to  a  still 

larger  number  of  practitioners  than  those  who  have  hitherto  relied  on  it ; 

and  we  have  always  considered  it  the  best  book  for  the  student  to  read  after 

he  has  mastered  his  Williams  on  Real  Property  and  Williams  on  Personal 

Property.     The  present  edition  represents,  probably  quite  as  well  as  a  more 

pretentious  work,  the  actual  practical  results  of  the  new  statutes  on  the 

subject,  so  far  as  those  results  have  been  as  yet  ascertained ;  and  it  seems  to 

be  worthy  of  the  reputation  of  its  thirteen  predececsors. 
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Bourdins  Expo^fion  of  the  Land  Tax,  including  the  recent  judicial 
decisions,  and  the  incidental  changes  in  the  law  effected  by  the 
Taxes  Management  Act,  with  other  additional  matter.  Third 
Edition.  Revised  and  corrected  by  Shieley  Bunbury,  Assistant 
Registrar  of  Land  Tax.  London:  Stevens  &  Sons.  1885.  8vo. 
xii  and  182  pp. 

Mr.  BuNBi  by's  new  edition  of  Bourdin's  Exposition  of  the  Land  Tax 
is  a  very  welcome  and  UEeful  addition  to  the  literature  of  taxation.  It  is 
greatly  to  be  regretted  that  the  bills  to  which  Mr.  Bunbury  refers  in  his 
l^reface  should  never  have  passed  into  Acts ;  they  would  have  made  clear  a 
branch  of  the  law  which  it  concerns  every  man  to  understand,  and  which 
nevertheless  to  the  majority  of  tax-payers  forms  a  maze  in  which  it  is  easy  to 
lose  one's  way,  and  which  is  full  of  pitfalls.  No  guidance  could  under  such 
circumBtances  be  better  than  that  of  an  experienced  official  like  Mr.  Bunbury, 
who  availing  himself  of  the  sort  of  chart  supplied  by  Bourdin,  brings 
Bourdin's  plan  of  the  Land  Tax  Law  up  to  date.  If  we  are  not  to  have  a 
complete  Tanid  Tax  Act  the  next  best  thing  is  a  clear  official  manual,  and  such 
is  the  concise  exposition  of  the  Land  Tax  presented  to  the  public  by  Mr. 
Bunbury.  This  work  too,  like  Mr.  Dowell's,  has  an  historical  interest,  it  brings 
before  the  reader's  mind  a  scheme  of  taxation  belonging  to  an  age  different  from 
our  own,  and  without  any  intention  on  the  part  of  the  author  to  enter  into 
political  discussions,  inevitably  suggests  to  the  mind  of  an  intelligent  student 
the  question  whether  the  whole  system  of  our  taxation  of  land  has  not  been 
marked  by  grievous  errors.  The  scheme  for  the  redemption  of  the  Land 
Tax  has  prevented  the  introduction  of  a  systematic  scheme  for  the  taxation 
of  real  property,  and  the  desire  on  the  part  of  Pitt  to  conceal  that  the 
so-called  Income  Tax  was  to  a  great  extent  a  tax  on  land  has,  it  may  be 
suspected,  introduced  a  good  deal  of  complexity  and  of  consequent  unfairness 
into  the  provisions  of  the  Income  Tax  Acts. 

Journal  du  Droit  International  Priv^.  Dirig^  par  M.  Edouard  Clunet. 
Paris:  Marchal  et  Billard.   Nos.  I-X.   1885. 

The  current  numbers  contain  several  interesting  articles  besides  the 
valuable  matter  relating  to  decisions  and  treatises  periodically  collected  by 
M.  Clunet  for  the  use  of  international  jurists. 

M.  Lain^,  professor  at  the  Paris  Ecole  de  droit,  publishes  in  the  first 
three  numbers  instalments  of  a  treatise  on  the  theory  of  the  statutes  in 
French  Private  International  Law.  M.Laiu^  finds  the  origin  of  the  statutes 
in  Italy.  In  Lombardy  the  statutes  were  the  municipal  laws  adopted  by 
the  towns.  They  were  the  particular  law  of  each.  Above  them  was  the 
general  or  common  law — the  Lombard  or  the  Roman  law.  Out  of  this  co- 
existence of  different  laws  sprang  conflicts.  In  France  the  conflicts  were 
between  the  customs  of  France  and  between  these  and  the  customs  of 
adjoining  countries.  M.  Lain^  endeavours  to  show  that  the  theory  of  the 
statutes  which  thus  began  passed  into  the  solution  of  conflicts  of  the  laws 
of  different  states,  and  it  thus  was  ready  in  1804  to  become  the  basis  of 
the  private  international  law  of  France. 

Another  interesting  paper  is  contributed  by  M.  Ch.  Lyon-Caen 
on  the  position  of  foreign  joint — stock  companies  in  France.  M.  Lyon- 
Caen  is  one  of  the  framers  of  the  project  now  before  the  French 
parliament.  His  views  are  therefore  of  importance  and  seem  very  sen- 
sible, though  at  first  they  might  prove  a  little  troublesome.     He  proposes 


Jan.  1886.]  Beviews  and  Notices.  I03 

that  foreign  insurance  companies  should  be  placed  under  the  same  super- 
vision as  French  companies,  and  that  foreign  companies  of  all  kinds  ^ith 
branch  offices  in  France  should  be  obliged  to  give  the  same  publicity  to 
their  articles  as  French  companies. 

Among  the  other  papers  we  notice  one  by  M.  de  Rossi  on  jurisdiction 
in  cases  of  collision  between  ships  of  different  flags  on  the  high  seas,  and 
another  on  the  regulation  of  salvage  between  ships  of  different  flags  by  M. 
Bemangeat,  both  of  which  our  readers  will  consult  with  profit. 

Itevue  de  la  Refarme  Judiciaire.  Dirig^  par  M.  Victor  Jeanvrot, 
Paris :  Chevalier-Marescq.   Nos.  I-V.    1885. 

As  far  as  we  have  been  able  to  perceive,  this  new  publication  is  well 
edited.  One  useful  feature  we  have  observed  is  short  notices  of  papers  on 
matters  of  interest  to  jurists,  published  elsewhere  or  read  before  the 
Academies.  The  articles  are  of  a  more  or  less  practical  character,  relating 
to  matters  of  current  reform  in  accordance  with  the  objects  of  the  review. 
Whether  the  editor  might  not  improve  it  by  suppressing  the  statistical  notes, 
and  giving  short  notes  of  current  cases  in  their  place,  we  leave  for  his  con- 
sideration. Be  that  as  it  may,  the  new  publication  gives  a  good  practical 
view  of  current  legal  topics  in  France. 

A  Guide  to  lie  House  Tax  Acts^  for  the  use  of  the  payer  of  inhabited 
house  duty  in  England.  By  Arthur  M.  Ellis,  Solicitor.  London : 
Stevens  &  Sons.    1885.   8vo.   xi  and  155  pp. 

Mb.  Ellis's  little  book  does  not  stand  on  anything  like  the  same  high  level 
as  that  occupied  by  the  two  authoritative  treatises  already  noticed ;  it  is  not 
a  bad  book  of  its  kind,  but  it  belongs  to  that  rather  dubious  class  of 
legal  literature  which  is  called  '  popular.*  The  book  will  be  found  useful 
by  the  general  reader,  if  that  singular  personage,  whom  everybody  writes  for 
and  nobody  ever  meets  with,  ever  concerns  himself  with  legal  enquiries. 
Nor  is  the  book  without  interest;  the  process  by  which  banks  and 
other  large  houses  of  business  which  are  crowded  throughout  the  day,  and 
often  lodge  a  clerk  or  two  at  night,  have  escaped  from  a  tax  which  falls  on 
the  shoulders  of  liouseholders  owning  not  one  tithe  of  a  banker's  income,  and 
dwelling  in  some  house  not  filling  half  as  much  space  as  a  bank,  is  worth 
careful  observation  and  may  possibly  excite  curious  reflections. 

Essai  stir  Fhistoire  du  droit  frangais.  Par  F.  Laferri^re,  membre  de 
rinstitut.  Nouvelle  6ditioQ  publi^e  par  Ed.  Laferridre.  Paris : 
Guillaumin  &  C*«  1885.  a  vols. 
This  book,  the  last  previous  edition  of  which  is  dated  1859,  had  been 
out  of  print  for  some  years,  and,  so  far  as  we  can  gather  from  the  Preface, 
the  work  has  been  reprinted  without  alterations  or  additions.  Laferriere 
was  a  historian  after  the  fashion  of  Michelet,  and  his  works  contain  some 
of  the  same  idealistic  philosophy.  Since  his  time,  the  very  practical 
labours  of  Fustel  de  Coulanges  and  the  German  workers  in  the  same  field 
have  thrown  a  new  light  on  the  history  of  early  French  institutions. 
This,  however,  does  not  diminish  the  utility  of  Laferri^re's  essay  as  a 
general  view  of  the  progress  of  French  law  till  the  time  at  which  it  was 
written.  The  first  volume  brings  the  reader  to  the  French  Revolution. 
The  second  deals  with  the  genesis  of  the  codes,  and  is  full  of  valuable 
information. 
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Bvfes  for  ike  Interpretation  of  Beeds^  with  a  Gh9%ary.  By  Howabd 
Warburton  Elphinstone,  Robert  F.  Norton,  and  Jamks 
William  Clark.  Londoii:  William  Maxwell  &  Son.  1885. 
8vo.    Iviii  and  697  pp. 

A  BOOK  on  this  subject  has  long  been  a  great  desideratumy  for  while  the 
construction  of  wills  has  been  the  subject  of  numerous  elaborate  treatises, 
the  parallel  subject,  the  interpretation  of  deeds,  has  been  utterly  neglected. 
This  is  a  very  curious  phenomenon ;  for,  so  far  as  fixed  rules  of  interpreta- 
tion are  admissible  at  all  for  the  purpose  of  construing  written  instruments, 
one  would  imagine  that  deeds  inter  vivos  would  require  their  a2)plication  at 
least  as  much  as  testamentaiy  instruments. 

This  book  is  a  very  meritorious  attempt  to  supply — and  in  our  opinion 
will  go  a  long  way  towards  supplying — the  want  we  have  referred  to.  It  is 
framed  somewhat  after  the  model  (a  model  indeed  for  a  work  of  this  kind) 
of  Hawkins  on  Wills.  By  diflFerences  in  the  type,  the  rules  are  made  readily 
distinguishable  by  the  eye  from  the  examples  of  their  application,  and  from 
the  comments  thereon.  There  is  also  a  running  heading  to  the  pages  which 
will  be  found  extremely  useful.  To  proceed  to  more  important  matters,  we 
may  pay  that  we  have  found,  as  was  indeed  only  to  be  expected  from  the 
high  professional  position  of  Mr.  Elphinstone,  that  the  statements  of  the 
various  points  are  clear,  concise,  and  correct.  If  we  venture  to  draw  atten- 
tion to  a  few  particulars  in  which  we  think  the  book  might  be  improved,  it 
is  rather  in  the  hope  that  the  authors  may  soon  see  their  way  to  a  second 
edition,  than  from  any  want  of  gratitude  to  them  for  this  one.  In  the  first 
place,  we  confess  that  we  should  have  much  liked  to  find  a  chapter  on  the 
peculiarities  of  Crown  grants.  And  there  is  a  terribly  long  list  of  *  addenda 
et  corrigenda.'  This,  however,  is  explained  in  the  preface  to  be  due  to  una- 
voidable causes.  We  are  rather  surprised  to  find  no  discussion  of  the  rule 
as  to  a  pronoun  '  proximo  antecedenti  refertur,'  which,  with  the  remarks  of 
Lord  Bramwell  in  Ewirhg  v.  Ewing^  8  App.  Cas.  at  p.  831,  would  seem  to 
be  germane  to  the  subject.  Neither  do  we  find  any  mention  of  Osborn  v. 
Bellman,  2  Giff.  593,  which  extended  the  doctrine  of  Jones  v,  Westcomb  to  a 
marrittge  settlement ;  nor  of  Be  Palmer* 8  settlement,  L.  K.  19  £q.  3  20,  which 
decided  that  *  survivor '  might  be  read  as  *  other '  in  a  settlement.  We  think 
this  latter  case  ought  certainly  to  have  been  cited  on  p.  285.  But  it  is  idle 
to  expect,  in  the  first  edition  of  a  work  on  what  is  practically  virgin  soil, 
the  completeness  which  future  editions  will  doubtless  realise. 

Leffal  Education^  its  Aim  and  Method.  An  inaugural  lecture  delivered 
at  Queen's  College,  Cambridge,  by  Gerard  B.  Finch,  Law 
Lecturer  and  late  Fellow  of  Queen's  College.  Cambridge : 
Macmillan  &  Co. 

Mr.  Finch  has  begun  his  career  as  a  teacher  of  law  at  Cambridge  by  two 
important  contributions  to  the  study  of  law.  His  selection  of  cases  on 
Contract  is  noticed  on  another  page. 

In  his  lecture  on  the  Aim  and  Method  of  legal  education,  he  provides  one 
of  the  best  statements  we  have  ever  read  of  the  claims  of  English  law  to 
form  a  regular  and  acknowledged  part  of  University  training.  No  one  has 
ever  described  better  than  Mr.  Finch  the  liberal,  wide,  and  stimulating 
effect  of  legal  speculation.  He  points  out  how  the  history  of  law  connects 
iteelf  on  the  one  hand  with  the  development  of  English  national  life,  and  on 
the  other  hand  with  the  exercise  of  all  those  mental  faculties  which  are 
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acquired  for  the  mastery  of  logic  or  of  political  economy.  '  The  study  of 
law,'  as  Mr.  Finch  puts  it,  *  involves  the  study  of  ethics,  history,  politics, 
economics/  Law  is,  to  state  the  same  idea  in  a  somewhat  different  form,  a 
branch  of  applied  logic.  It  is  logic  applied  to  the  practical  definition  of  the 
rights  and  duties  of  citizens  in  so  far  as  they  are  recognised  and  enforced  by 
the  power  of  the  State.  If  any  man  conceives  that  such  a  topic  is  one  which 
cannot  stimulate  liberal  interest  and  enlightened  curiosity,  he  either  knows 
nothing  of  what  law  really  is  or  fancies  that  a  great  lawyer  attains  success  by 
acquaintance  with  the  routine  of  practice  rather  than  by  mastering  the 
fundamental  principles  of  legal  knowledge.  To  any  victim  of  this  delusion 
we  confidently  recommend  the  perusal  of  Mr.  Finch's  inaugural  lecture. 


Codification  of  the  Sheriff  Court  Acts,  with  Draft  JSills,  8fc,  By  George 
B.  Young,  Member  of  the  Faculty  of  Procurators,  Glasgow. 
Glasgow  :  William  Hodge  and  Co.    1885.    8vo.    140  pp. 

The  object  of  this  work  is  a  very  useful  one.  Besides  their  very  im- 
portant administrative  functions  and  criminal  jurisdiction,  the  Sheriffs  and 
Sheriffs-substitute  in  Scotland  have  a  civil  jurisdiction  of  much  greatelr 
relative  importance  than  that  of  the  County  Courts  or  other  inferior  Courts 
in  England.  This  is  the  ancient  jurisdiction  of  the  Sheriffs  as  judges 
ordinary  of  their  districts,  modified  and  defined  by  numerous  modem 
statutes.  Of  these  there  are  two,  passed  in  1838  and  1853  respectively, 
which  together  may  be  said  to  constitute  a  sort  of  Code  of  Civil  Procedure 
for  the  Sheriff  Courts.  But  there  are  a  variety  of  other  Acts  to  which  the 
practitioner  in  these  Courts  must  have  frequent  occasion  to  refer  on  special 
points :  and  it  would  certainly  be  very  useful  to  have  a  Consolidating  Act 
dealing  with  everything  relating  to  the  civil  jurisdiction  of  the  Sheriff. 
The  work  before  us  gives  a  Draft  Bill  for  such  a  proposed  Act ;  and  it  may 
be  safely  said  that  whoever  takes  up  the  subject  with  a  view  to  serious 
legislation  will  find  an  excellent  basis  for  his  work  in  this  draft.  The  pre- 
liminary matter  of  thirty-four  pages  contains  a  statement  of  objects  and 
reasons  which  is  interesting  as  a  statement  from  the  point  of  view  of  one 
who  is  conversant  with  the  actual  working  and  history  of  these  Courts. 


A  Concise  Treatise  on  the  Law  of  Wills,  By  H.  S.  Theobald.  Third 
Edition.  London:  Stevens  and  Sons.  1885.  Large  8vo.  cxv 
and  695  pp. 

Mb.  Theobald's  treatise  is  named  concise,  and  justly  so ;  yet  in  this 
third  edition  the  body  of  the  text  alone  exceeds  600  pages.  Such  is  the 
irony  of  fate  that  pursues  the  writers  of  good  law-books.  The  practising 
lawyer  discovers  their  merit,  and  clamours  for  a  full  table  of  cases,  and  the 
cases  he  must  have.  Mr.  Theobald,  in  his  original  preface,  modestly  de- 
scribes the  rules  of  construing  wills  as  '  no  more  than  a  collection  of  argu- 
ments for  or  against  the  different  constructions  which  may  suggest  themselves 
in  the  interpretation  of  the  meaning  of  testators.'  The  inveterate  habit  of 
English  practice  is  to  take  this  quite  literally,  and  see  *  no  more  than  a  col- 
lection of  arguments '  in  any  legal  principles,  or  in  any  exposition  of  them 
however  authoritative.  And  while  this  habit  lasts,  those  who  go  about  to 
improve  our  legal  literature  must  feel  that  they  are  fighting  with  one  hand 
tied.  But  at  worst  the  evil  will  one  day  bring  its  own  remedy,  as  to  a 
large  extent  it  has  already  done  in  America. 
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Collecfion  de9  principanx  Code9  Strangern,  Code  de  procidure  penale 
allemand.  Traduit  et  annot^  par  Fbrnand  Daouin.  1884.  i  vol. 
Code  d"  Organisation  judiciaire  allemand,  Traduit  et  annote  par 
L.  DuBARLE.  1885.  2  vols.  Le9  Chartes  coloniales  et  les  consti- 
tutions des  Etats-Unis  d^  VAmiriqtie  du  Nord,  Par  Alphonsk 
Gourd.  1885.  2  vols.  Paris:  Imprimis  par  ordre  da  goaverne- 
ment. 

These  three  works  form  part,  as  is  seen,  of  a  series  of  translations 
of  foreign  codes  published  by  the  French  Government. 

French  criminal  law  and  civil  procedure  stand  in  need  of  reform. 
Everybody  admits  this:  and,  but  for  the  plethora  of  'dynastical '  measures. 
Parliament  would  take  the  question  of  reform  up.  The  existence  of  this 
desideratum  explains  the  selection  of  such  subjects  as  the  German  Codes 
on  Criminal  Procedure  and  judicial  organisation. 

This,  however,  was  not  the  primary  object  of  the  publication  of  these 
translations,  which  were  simply  intended  to  supply  Frenchmen  with  a 
kind  of  information  useful  to  the  community  at  large,  and  not  easily  obtained. 
The  translations  are  made  by  lawyers  of  tried  ability,  and  are  supervised 
by  the  Board  of  Foreign  Legislation  at  the  Ministry  of  Justice  and  the 
Society  of  Comparative  Legislation.  The  first  of  the  three,  translated  by 
the  indefatigable  general  secretary  of  the  latter  body,  is  also  of  interest 
to  English  reformers  at  the  present  moment. 


Cours  de  droit  egyptien.     Par  Eugene   Revillout.     Paris:    Ernest 
Leroux.     1884.     Vol.  I. 

The  publication  of  the  first  volume  of  a  book  on  Egyptian  Law  is  a 
fact  so  novel,  that  our  readers  will  be  glad  even  simply  to  know  of  its 
existence.  Later  on  we  shall  publish  a  more  detailed  notice  of  M.  Bevil- 
lout's  interesting  work. 

Meanwhile  we  may  state  that  the  first  volume  treats  of  persons.  The 
second,  as  the  author  informs  us  privately,  will  also  treat  of  persons  with 
especial  reference  to  marriage  and  the  position  of  women  at  different 
periods.  The  third  and  fourth  will  deal  with  the  law  of  property  and 
things ;  and  the  fifth  and  sixth  will  complete  the  work  with  the  law  of 
obligations  and  actions.     The  second  volume  will  appear  shortly. 

M.  Revillout  has  been  lecturing  for  some  years  back  at  the  Louvre 
on  the  subjects  of  his  work.  Could  we  not,  by  the  way,  utilise  our  able 
Librarians  at  the  British  Museum  in  a  similar  way  with  benefit  to  science 
and  the  public  1 

The  Students  Guide  to  Trusts  and  Partnership.     By  John  Indekmaur. 
London:  George  Barber.   1885.   8vo.    104  pp. 

This  is  one  of  a  class  of  books — examination  manuals — on  which  we 
think  it  right  to  look  with  suspicion.  Examinations  and  all  their  appurten- 
ances are  at  best  a  necessary  evil.  Mr.  Indermaur  does,  however,  begin 
with  an  introduction,  in  which  he  very  honestly  warns  the  student  against 
putting  his  trust  in  a  Student's  Guide  alone,  and  even  advises  him  to  read 
leading  cases  at  large.  These  summaries  and  their  appended  questions  and 
answers  are  intended  to  consolidate  and  improve  the  memory  of  what  has 
been  read  elsewhere,  and  that  is  a  legitimate  process.  For  our  own  part,  we 
think  with  Roger  North  that  a  man's  own  notes  of  his  books  and  authorities 
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are  likely  to  do  him  better  service  than  any  provided  for  him  by  another 
man,  though  the  other  man's  may,  in  themselves,  .be  better.  One  good 
thing  is  that  a  student  who  does  put  his  trust  exclusively  in  this  Guide, 
will  probably  be  found  out :  for  Mr.  Indermaur's  definition  of  '  partnership 
in  its  widest  and  most  comprehensive  sense '  is  so  wide  as  to  leave  out  the 
essential  element  of  an  intention  to  share  profits.  Mr.  Indermaur  must 
know  very  well  that  the  members  of  the  Incorporated  Law  Society,  or  of  a 
cricket  eleven,  are  not  partners,  neither  were  tlie  six  carpenters  who  became 
joint  trespassers ;  but  he  has  not  said  so  even  by  implication. 

The  Laws  concerning  Religious  Wornkip  ;  also  Mortmain  and  Charitable 
Uses.  By  John  Jenkins,  a  District  Reg^istrar  of  the  High  Court 
of  Justice,  &c.  London :  Waterlow  Brothers  and  Layton.  8vo. 
xlii  and  1 94  pp. 

We  are  told  in  the  Preface  that  this  work  contains,  amongst  other  things, 
a  chronological  narrative  of  ecclesiastical  legislation  in  England,  with 
abridgments  of  the  Statutes  on  the  subject,  from  the  Conquest  to  the 
present  time.  While  we  find  the  'Ascension  of  Queen  Anne*  and  the 
*  Ascension  of  Qeorge  I '  duly  noted  and  dated,  it  is  rather  startling  to  find 
that  the  Public  Worship  Regulation  Act,  1874,  is  not  even  mentioned. 
Presumably  the  author,  whose  work  is  mostly  concerned  with  Dissenters, 
considered  that  Act  to  relate  only  to  irreligious  worship.  The  book  is  full 
of  misprints,  many  of  which  are  clearly  not  due  to  the  printer.  As  an 
example  of  the  felicity  of  our  author's  language,  we  may  cite  the  following 
from  p.  138 :  'A  father  who  is  also  tenant  for  life  of  the  estates — con- 
sequently natural  guardian  of  his  infant  son  entitled  thereto  in  remainder — 
can  concur,  &c.'  On  p.  148  we  have  one  of  those  delicious  things  which 
occasionally  enliven  the  reviewer's  life :  '  A  gift  by  will  or  testament  of 
money  charged  upon  or  payable  out  of  land,  or  freehold  or  copyhold 
property,  or  chattel  real  is  void,  ex  gregihus  the  proceeds  from  the  sale  of 
such  property.'  Mr.  District-Registrar  Jenkins  appears  from  the  title-page 
to  be  also  the  author  of  a  '  Treatise  on  National  Education.'  We  envy 
those  reviewers  whose  functions,  less  restricted  within  technical  bounds 
than  those  of  this  Review,  have  brought  them  the  privilege  of  examining 
that  treatise.  The  work  now  before  us  affords  suggestive,  but  still  in- 
complete, materials  for  a  treatise  on  the  individual  education  of  a  District 
Registrar  of  the  High  Court  of  Justice. 

Conduct  of  Lawsuits  out  of  and  in  Court:  practically  teaching,  and 
copiously  illustrating,  the  preparation  and  forensic  management  of 
litigated  cases  of  all  kinds.  Being  a  new  edition  of  •  Practical 
Suggestions,'  revised  and  re- written,  by  John  C.  Reed,  Author 
of  'American  Law  Studies.'  Boston:  Little,  Brown  &  Co. 
1885. 

We  do  not  claim  to  be  intimately  acquainted  with  Mr.  John  C.  Reed's 
Practical  Stiggestions,  of  which  his  present  work  is  a  new  edition ;  nor  can 
we  pretend  to  have  studied  his  Conduct  of  Law  Suits  with  great  minuteness. 
An  experienced  reader,  however,  feels  no  diflSculty  in  perceiving  what  kind 
of  work  it  is.  The  book  is  intended  to  be  popular  and  will,  it  may  be 
expected,  obtain  a  good  deal  of  popularity;  for  there  is  about  it  nothing 
profound,  and  it  has  an  air  of  lively  and  pretentious  common  sense, 
which  is  very  taking  with  a  large  class  of  the  public.     We  have  indeed 


108  The  Law  Quarterly  Beview. 

much  more  doubt  about  the*  practical  utility  of  the  kind  of  advice  which 
Mr.  Reed  gives  than  of  its  popularity.  Such  hints,  for  example,  with 
regard  to  the  examination  of  a  witness,  as  that  *you  should  in  general 
follow  the  prevailing  current  of  the  transaction  in  hand,  the  diroDO- 
logical  order  is  not  to  be  adopted  at  all  times.  It  will  often  be  bene- 
ficial to  bring  out  prominent  and  Important  facts  independently — to  make 
them  conspicuous  by  isolation ' — will  sound  to  a  youthful  attorney's  clerk 
or  to  a  newly  called  barrister  like  utterances  of  oracular  wisdom;  but 
will  on  examination  be  found,  like  most  oracles,  to  be  as  useless  as  they 
are  impre£sive.  The  plain  truth  is  that  practical  books  like  Mr.  Heed's 
Conduct  of  Law  Suits  are  of  little  real  value,  for  a  reason  which  often 
escapes  both  authors  and  students.  From  books  you  may  learn  prin- 
ciples, but  principles  are  exactly  the  things  which  the  '  practical '  teacher 
does  not  profess  to  supply.  Practical  skill  again  is  in  the  forensic,  as  in 
every  other  art,  of  infinite  value ;  but  practical  skill  is  either  a  gift  of 
nature  or,  far  more  often,  the  reEult  of  practice.  It  will  never  be  gained 
by  the  most  assiduous  study  of  the  most  obvious  of  maxims  or  truisms. 
If  Mr.  John  C.  Heed's  book  were  the  work  of  an  Englishman,  we  should  not 
commend  it  veiy  strongly  to  the  attention  of  our  readers;  as  the  work, 
however,  of  an  American  lawyer  it  possesses  a  special  though  probably  an 
unintended  interest  for  the  English  barrister ;  it  exhibits  by  way  of  contrast 
the  results,  bad  and  good,  of  the  system  which  with  us  divides  the  functions 
of  barristers  and  solicitors.  We  do  not  the  least  contest  the  partial  truth 
of  the  view  entertained  we  suspect  by  almost  every  American  lawyer  that 
this  division  is,  as  Mr.  Heed  terms  it,  an  *  incurable  evil.'  But  any  one  who 
glances  at  Mr.  Heed's  pages  will  see  that  this  evil  has  some  compensations. 
The  '  rehearsals '  at  a  counsel's  office  of  the  evidence  to  be  given  at  a  trial,  to 
which  our  author  attaches  so  much  importance,,  are  no  doubt  of  great 
advantage  to  an  acute  advocate,  and  we  must  add  to  an  unscrupulous  cUent. 
Whether  they  promote  the  cause  of  justice,  and  thus  benefit  the  public,  is  a 
more  doubtful  matter.  This  is  a  subject,  however,  which  perhaps  hardly 
comes  within  the  consideration  of  a  writer  whose  object  is  to  give  practiced 
suggestions. 

We  have  received  The  Annual  Pra^iee^  1885-6.  The  learned  authors 
(Mr.  Thomas  Snow,  Mr.  Hubert  Winstanley,  and  Mr.  Joseph  Walton) 
deserve  our  thanks  for  having  managed  not  to  increase  its  bulk,  '  although 
the  decisions '  on  points  of  practice  *  during  the  current  legal  year  have  been 
veiy  numerous.'  We  can  only  hope  that  periodical  revision  of  the  Hules  of 
Court,  after  the  example  set  in  1883,  will  prevent  the  necessity  of  the  Annual 
Practice  outgrowing  its  1 140  and  odd  pages  to  any  great  extent. 

Last  January  we  observed,  and  we  feel  bound  to  observe  again,  that  the 
citation  of  text-books  from  old  editions  is  a  blemish  in  this  otherwise  com- 
mendable work.  Such  references  are  inconvenient,  peradventure  even  mis- 
leading, to  the  practitioner,  and  are  hardly  fair  to  the  authors  cited. 
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NOTES. 

Is  there  anything  of  the  nature  of  copyright  in  lectures  delivered  at  the 
Universities  1 

This  enquiry  has  been  raised  in  Scotland  with  the  utmost  precision  in  the 
case  of  Caird  v.  Sime^  and  has  been  answered  by  the  Court  of  Session,  to 
the  astonishment,  we  are  told,  of  many  Scottish  lawyers,  with  a  distinct 
n^ative. 

The  Copyright  Act  of  1835  {5  &  6  Will.  IV.  c.  65),  argued  the  Court, 
has  no  application  to  lectures  delivered  in  the  Universities,  and  on 
this  point  the  Court  we  venture  to  say  are  undoubtedly  in  the  right. 
A  professor's  right  (if  any)  to  legal  protection  from  moral  piracy  at  the 
hands  of  his  students  depends,  the  Court  therefore  infer,  not  on  any 
statutory  enactment  but  on  some  general  legal  principle.  So  far  the 
Court  must  carry  with  them  the  assent  of  every  lawyer  throughout  the 
United  Kingdom.  The  only  principle  which  according  to  the  majority 
of  the  Court  of  Session  can  be  invoked  in  favour  of  Professor  Caird  and  of 
other  teachers  in  his  position  is  that  a  person  who  addresses  an  audience  has 
a  right  to  determine  the  terms  on  which  he  communicates  his  information, 
and  may  in  general  make  it  part  of  these  terms  that  the  information  given 
shall  not  be  printed  and  sold  without  his  permission.  So  much  as  this,  if  no 
more,  is  clearly  established  by  Ahemethy  v.  HtUchinaor^  3  L.  J.  (Ch.)  (O.  S.) 
209  and  Nicols  v.  FUman,  26  Gh.  D.  374,  both  of  which  decisions  are  treated 
by  the  Court  of  Session  as  more  or  less  binding  authorities.  The  question 
therefore  whether  Professor  Caird  has  a  legal  claim  to  restrain  the  publica- 
tion of  his  lectures  depends  on  the  terms  upon  which  they  were  delivered. 
If  they  had  been  like  Abemethy's  delivered  by  a  private  person  for  gain,  the 
Court  of  Session  would,  if  we  understand  their  view  rightly,  have  held  that 
the  lectures  were  given  for  the  purposes  of  instruction  only,  and  therefore  on 
the  implied  condition  that  they  should  not  be  used  for  the  utterly  different 
end  of  sale  to  the  booksellers.  As  however  the  lectures  were  delivered  by 
Professor  Caird  in  discharge  of  a  public  duty  they  were  in  the  opinion 
of  the  Court  delivered  on  the  terms  that  the  hearers  might  make  any  use 
they  chose  of  the  information  given  them.  In  other  words,  Abemethy's 
lectures  were  not  '  published,'  and  Professor  Caird's  were  '  published.' 
Ahemethy  communicated  his  instructions  to  a  select  class ;  Professor  Caird 
addressed  the  whole  world.  The  conclusion  follows  that  the  Professor  has 
no  property  in  his  words,  and  that  he  must  trust  to  his  own  ethical  teaching 
for  raising  the  moral  tone  of  his  class ;  he  cannot  claim  any  protection  at 
the  hands  of  the  law. 

This  conclusion  is  a  startling  one.  We  do  not  undertake  to  assert  that  it 
is  wrong,  but  we  do  assert  that  its  correctness  is  open  to  grave  doubt.  More 
than  one  objection  may  be  taken  to  the  doctrine  that  the  lectures  of  a 
University  professor  are  necessarily  published  to  the  whole  world  for  every 
purpose  whatever.  This  dogma  is  inconsistent,  not  perhaps  with  the 
decision  of  Lord  £ldon  in  Abemethy's  case,  but  undoubtedly  with  his  ratio 
decidendi.  The  comparison  drawn  by  him  between  the  position  of  Ahemethy 
and  Blackstone,  exactly  anticipates  and  disposes  of  the  distinction  supported 
by  the  Court  of  Session ;  and  Nieola  v.  Pitman,  26  Ch.  D.  374,  no  less  than  the 
very  remarkable  American  case  of  Palmer  v.  De  Witt^  7  AJn.  Cas.  480,  show 
the  interpretation  put  by  later  judges  on  the  principle  involved  in  Abemethy's 
case.    Again,  the  decision  of  the  Court  is  certainly  opposed  to  the  common 
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understanding  prevailing  among  both  professors  and  students.  It  takes 
no  account  of  the  fact  that  in  Professor  Caird's  case  at  least  the  un- 
fair publication  of  lectures  may  produce  pecuniary  damage,  and  lastly  the 
judgment  of  the  Court  is  hardly  consistent  with  the  only  principle  on  which, 
independently  of  statutory  enactment,  a  lecturer  or  a  dramatic  composer  can 
claim  any  kind  of  protection  from  the  publication  of  a  lecture  or  play.  This 
principle  is  that  information  communicated  to  an  audience  must  be  taken  to 
be  published  within  those  limits  only  which  are  fixed  by  the  purpose  for 
which  it  is  given.  A  teacher  communicates  his  ideas  for  the  purpose  of 
instruction;  he  does  not  communicate  them  for  the  purpose  of  enabling 
a  smart  hearer  to  make  a  pecuniary  gain  by  stealing  his  teacher's 
ideas.  Considering  indeed  the  language  used  in  Jeffhn/s  v.  Boosey^  4  H.L.C. 
8i5>  ^S^y  ^y  60  eminent  a  judge  as  the  late  Chief  Baron  Pollock,  it  is 
quite  possible  that  professors,  lecturers,  and  other  persons  who  address  the 
public  have  no  property  whatever,  other  than  may  be  given  them  by  Statute, 
in  their  spoken  addresses.  The  conclusion  of  the  Court  of  Session  that 
Professor  Caird  has  no  legal  remedy  for  the  moral  wrong  done  him  may 
therefore  be  good  law.  But  if  this  be  so,  which  we  are  very  far  from 
admitting,  then  Abemethy's  case  and  Nieols  v.  Pitman  have  been  wrongly 
decided.  In  any  case  things  cannot  be  left  in  their  present  condition.  It 
is  of  the  highest  public  interest  that  the  judgment  of  the  Court  of  Session 
should  be  carried  up  to  the  House  of  Lords.  If  that  judgment  be  a  correct 
interpretation  of  the  law,  then  the  time  has  come  for  legislation,  which  may 
restore  to  teachers  at  the  Universities  the  rights  possessed  according  to 
Nieols  V.  Pitman  by  every  private  lecturer.  As  things  now  stand,  no 
lawyer  at  Oxford,  Cambridge,  Dublin,  or  Edinburgh  can  deliver  expositions 
like  Blackstone's  without  the  risk  of  finding  his  work  spoilt,  and  his  pros* 
pects  of  fame  and  public  utility  ruined,  through  the  premature  publication  of 
his  addresses  by  any  student  who  has  been  sharp  enough  to  learn  shorthand, 
and  is  unscrupulous  enough  to  steal  thoughts  which  he  himself  neither  dis- 
covers nor  understands.  Judges  might  avoid  injustice  in  particular  cases  by 
discovering  fine  distinctions  of  fact.  But  this  would  only  add  to  the  perplexity, 
already  discreditable  enough,  of  the  whole  law  of  literary  and  artistic  rights. 
A.  V.  D. 

We  receive  from  Mr.  Elphinstone  the  following  supplementary  paragraph 
on  the  Limits  of  Rules  of  Construction  (see  Law  Quabtekly  Bsview, 
vcl.  i.  p.  468,  line  17)  : — 

Where  the  parties  to  an  instrument  mean  different  things  by  the  words 
that  they  concur  in  using,  there  is  no  discrepancy  on  the  &ce  of  the  instru- 
ment, and  it  is  not  till  we  adduce  evidence  as  to  the  primary  meanings  of 
the  words  that  we  discover  that  the  words  may  bear  two  different  meanings. 

It  may  happen  that  the  ordinary  evidence  as  to  the  primary  meanings  of 
the  words  shows  that  the  parties  used  them  in  different  meanings,  as  in 
Lever  v.  Jackson,  30  Solors.  Joum.  7  (a  county  court  case),  where  the 
defendant,  a  coal  merchant  at  Oldham,  ordered  by  letter  from  the  plaintiff 
at  Manchester  '  two  waggons  of  gas  cinders.*  On  its  appearing  by  evidence 
that  the  words  'gas  cinders'  meant  different  things  in  the  Oldham  and 
Manchester  coal  trades,  it  was  rightly  held  that  there  was  no  binding 
contract. 

It  may  happen  that  the  ordinary  evidence  as  to  the  primary  meanings  of 

the  words  only  shows  that  the  words  may  bear  more  than  one  meaning, 

without  showing  that  in  which  of  those  meanings  either  party  used  them, 

hat  we  have  a  case  of  equivocation,  and  we  may  resort  to '  direct  evidence 
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of  intention '  to  show  the  different  meanings  in  which  the  parties  used  the 
words.  In  Baffles  v.  Wiclielhaus,  2  H.  &  C.  906,  the  defendant  bought 
cotton  from  the  plaintiff  'to  arrive,  Ex  Peerless,  from  Bombay;'  to  an 
action  brought  by  the  plaintiff  for  non-acceptance  of  cotton,  JSx  Peerless, 
which  sailed  in  November,  the  defendants  pleaded  that  they  meant  the 
Peerless,  which  sailed  in  October ;  evidence  of  intention  was  admitted  in 
proof  of  the  plea,  and  on  the  plea  being  proved,  it  was  held  that  the  parties 
were  not  ad  idem,  and  that  therefore  there  was  no  binding  contract. 

H.  W.  E. 

The  Ewing  v.  Orr  Eunng  Cases,  9  App.  Cas.  34,  and  10  App.  Cas.  453, 
have,  taken  together,  both  an  international  and  a  political  importance. 

What  they  technically  decide  is,  (in  substance,)  that  according  to  the  law 
both  of  England  and  of  Scotland,  as  interpreted  by  the  House  of  Lords,  the 
Chancery  Division  of  the  High  Court  has,  when  a  testator  or  intestate 
leaves  any  movable  property  locally  situated  in  England,  a  right  to  ad- 
minister as  i&T  as  lies  in  the  power  of  the  Court  the  whole  of  the  deceased 
person's  estate,  even  though  he  be  domiciled  in  a  foreign  country  and 
though  the  greater  part  of  his  movable  property  be  locally  situated  in  that 
foreign  country. 

The  importance  of  the  decision  internationally,  or  (to  speak  more  accu- 
rately) in  reference  to  the  rules  of  (so-called)  private  international  law,  is 
that  it  goes  far  to  do  away  with  the  distinction  between  the  'principal 
administration '  and  an  '  ancillary  administration,'  and  certainly  suggests  or 
implies  the  conclusion  that  any  Court  called  upon  to  administer  a  deceased 
person's  estate  may,  while  paying  due  regard  to  the  law  of  the  domicil,  pay 
no  regard  to  the  rights  of  representatives  appointed  under  that  law.  The 
decision  admittedly  conflicts  with  the  opinion  expressed  by  Lord  Westbury 
in  Enohin  v.  Wylie,  10  H.  L.  C.  13,  and  we  suspect,  though  on  that  point 
it  is  well  to  speak  with  more  hesitation  than  is  displayed  by  some  of  the 
Scotch  judges,  that  the  doctrine  maintained  by  the  House  of  Lords  is  not 
in  harmony  with  the  rules  as  to  the  conflict  of  laws  upheld  by  the  tribunals 
of  Continental  countries  or  of  America. 

The  importance  of  the  decision  politically  lies  in  the  curious  light  which  it 
throws  on  the  relation  between  England  and  Scotland.  The  Treaty  of 
Union  has  worked  so  well  that  men  forget  how  complicated  are  the  arrange^ 
ments  which  it  established,  and  how  easily  they  might  not  have  worked 
at  all.  The  last  Ewing  v.  Orr  Ewing  case  makes  clear  what  no  one 
(except  oddly  enough  the  late  Master  of  the  Eolls)  ever  doubted,  that 
Scotland  and  England  are  for  judicial  purposes  in  theory  at  least '  foreign ' 
countries,  and  that  the  House  of  Lords  is  really  two  Courts,  namely  an 
English  Court  of  Appeal  on  matters  of  English  Law,  and  a  Scottish  Court 
of  Appeal  on  matters  of  Scots  Law,  and  that  the  judgments  of  the  House  in 
the  one  capacity  may  conflict  with  its  judgments  in  the  other  capacity. 
From  this  state  of  things  it  is  obvious  at  any  moment  that  serious 
conflicts  of  jurisdiction  may  arise  between  Scottish  and  English  Courts. 
In  fact,  however,  the  double  character  of  the  House  of  Lords  tends 
imperceptibly  but  with  certainty  to  assimilate  the  law  of  the  two  coun- 
tries, and  on  the  whole,  we  have  no  doubt,  to  modify  Scots  Law  so  as  to 
bring  it  into  harmony  with  the  Law  of  England.  That  this  should  be  so 
is  from  the  nature  of  things  inevitable ;  the  majority  of  the  House  of  Lords 
are  English  lawyers ;  they  are  imbued  with  English  habits  of  thought ;  it 
is  vain  to  suppose  that  Lord  Selbome  or  Lord  Bramwell  sitting  with  the 
same  colleagues  in  the  same  place,  whether  he  be  acting  as  an  English  judge 
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or  a  Scots  judge,  will  not  be  inflaenced  by  English  training  and  English 
traditions.  If  we  do  not  take  this  plain  matter  of  fact  into  account,  there 
is  some  difficulty  in  understanding  how  on  a  question  of  principle  like  that 
involved  in  Ewing  v.  Orr  Swing  the  judges  of  the  Court  of  Session  should 
without  hesitation  take  one  view  and  the  legal  peers  should  equally  without 
hesitation  take  an  opposite  view.  The  adherence  of  Lord  Watson  to  the 
views  of  his  English  colleagues  tends  to  show  tliat  the  House  of  Lords  were 
theoretically  in  the  right.  But  even  law  lords  are  men,  and  we  may  suspect 
that  the  practical  impossibility  of  contradicting  the  doctrine  already  estab- 
lished between  the  same  parties  in  the  English  case  had  a  good  deal  to  do 
with  the  unanimity  of  the  House  in  pronouncing  the  second  decision.  We 
should  not  wonder  if  Scottish  lawyers  felt  themselves  somewhat  aggrieved ; 
the  point  to  notice  is  that  the  modification  of  Scots  law  or  overruling  of 
Scottish  opinion  by  the  House  of  Lords  is  in  the  main  a  national  benefit  and 
rarely  or  never  produces  a  sentiment  of  genuine  grievance.  Every  sensible 
man  knows  that  in  a  political  partnership  like  the  Union,  if  the  wealthier 
partner  gets  some  nominal  advantages,  both  sides  and  especially  the  poorer 
partner  gain  infinitely  by  keeping  up  the  partnership. 


In  our  April  number  we  expressed  an  opinion  that  the  correctness  of  the 
decision  pronounced  by  the  Court  of  Appeal  in  L<ut  v.  London  Assurance 
Corporation^  1 4  Q.  B.  D.  (C.  A.)  239,  was  questionable.  Our  doubts  have  been 
justified;  the  House  of  Lords  {^Last  v.  London  Assurance  CorporcUion,  10 
App.  Cas.  438)  has  reversed  the  judgment  of  the  Court  of  Appeal,  and  has 
re-affirmed  the  broad  principle,  that  'profits'  for  the  purposes  of  the 
income-tax  means,  as  regards  any  business,  the  excess  of  receipts  over  the 
expenses  by  which  receipts  are  earned.  This  surplus  does  not  cease  to  be 
'  profits '  because  of  the  mode  in  which  it  is  expended.  The  result  is  that 
the  statutory  and  the  economic  meanings  of  'profits'  are  different;  and 
Lord  Bramweirs  dissenting  judgment  proceeds  on  the  supposed  incon- 
venience of  making  such  a  difference.  Practically  the  decision  adds  some- 
what to  the  advantages  of  the  purely  mutual  system  of  life  assurance. 


A  learned  contributor  sends  us  the  following  note  on  the  meaning  of  the 
word  '  customs '  in  the  oath  of  fealty : — 

<  When  a  freeholder  doth  fealty  to  his  lord,  he  shall  hold  his  right  hand 
upon  a  book,  and  shall  say  thus ;  Know  ye  this,  my  lord,  that  I  shall  be 
fiuthful  and  true  unto  you,  and  faith  to  you  shall  bear  for  the  lands  which 
I  claim  to  hold  of  you,  and  that  I  shall  lawfully  do  to  you  the  customs  and 
services  which  I  ought  to  do,  at  the  terms  assigned,  so  help  me  God  and 
the  saints:  and  he  shall  kiss  the  book.'     Lit.  Ten.  s.  91. 

The  late  Mr.  Joshua  Williams  says  (Williams  on  Seisin  1 1),  '  The  oath 
evidently  implies  that  there  may  be  customs  incident  to  the  tenure  of  a 
freehold  estate  on  fee  simple.  Some  persons  seem  to  suppose  that  if  there 
be  a  custom  of  any  sort  attached  to  a  tenure  it  cannot  be  freehold.  This 
is  a  great  mistake;'  and  he  cites  Ferrf/man*s  Case^  5  Co.  Rep.  84.  It 
follows  that  in  Mr.  Williams'  opinion  the  word  '  customs '  in  the  oath  meant 
local  usages. 

It  appears,  however,  that  the  words  '  when  a  freeholder'  were  introduced 
into  the  oath,  not  for  the  purpose  of  distinguishing  the  oath  of  fealty  of  a 
freeholder  from  that  of  a  tenant  for  years,  but  from  that  of  a  tenant  in 
villenage,  which  is  given  in  Co.  Lit.  68a.  See  also  the  different  forms  of 
the  caths  of  a  freeman  and  a  villein  in  17  Ed.  2.  Stat.  2. 
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Notwithstandiag  some  doubts  that  have  been  felt,  it  is  clear  that  a  tenant 
for  years  had  to  do  fealty;  Co.  Lit.  67b,  and  see  note  2.  Bracton,  Lib.  2,  80a, 
says  'De  nullo  tenemento  quod  tenetur  ad  terminum  fit  homagium,  fit 
tamen  inde  fidelitates  Sacramentum.'  See  also  Lit..  Ten.  ss.  131,  213, 
214 ;  Co.  Lit.  142  a,  b»  143  a.  I  can  find  no  statement  as  to  the  form  of  the 
oath  of  fealty  taken  by  a  tenant  for  years,  but  as  in  Lit.  Ten.  5.  131  it  is 
stated  that  *  fealty  is  incident  to  all  manner  of  tenures,  but  to  the  tenure  in 
frankalmoigne,'  and  as  there  is  no  trace  of  any  difference  between  the  oaths 
taken  by  tenants  holding  under  different  tenures,  except  tenants  in  villenage, 
it  is  reasonable  to  suppose  the  oath  taken  by  a  tenant  for  years  was  the 
same  as  that  taken  by  a  freeholder. 

As  the  reciprocal  rights  and  duties  of  a  tenant  for  term  of  years,  and  his 
lord,  i.  e.  the  reversioner,  originally  depended  entirely  upon  contract,  it  is  dif- 
ficult to  see  any  meaning  in  an  engagement  by  such  a  tenant  to  perform 
the  '  customs '  which  he  ought  to  perform  if  by  customs  were  meant  local 
usages.  If  therefore  custom  does  not  mean  local  usage,  we  are  thrown  back 
in  some  other  meaning  of  the  word :  one  such  meaning  is  given  in  Y.  B.  22  Ed. 
I,  364,  £ec.  Pub., '  Customs  are  things  which  are  done  and  demanded  by 
reason  of  bodily  service :  services  are  things  which  are  demanded  of  the 
tenant  by  reason  of  the  tenement  which  he  held  of  the  demandant,  to  wit, 
rent  and  things  of  that  kind,  or  suit  demanded  by  reason  of  the  tenement.' 

Another  meaning  will  be  found  in  Ducange,  who  gives  as  one  of  the 
meanings  of  'Consuetude,'  'Prsestatio  pensitatio  quae  ex  consuetudine 
prsestatur  cujus  initium  ignoratur  et  a  quo  inducta,'  which  bears  nearly 
the  same  meaning  as  our  '  Customary  payment.'  Many  instances  will  be 
found  in  Domesday  (see  the  Index  s.  v.  Consuetude)  of  the  use  of  Consue- 
tudo  in  this  meaning ;  see  also  Stubbs'  Select  Charters,  89,  364.  In  one, 
and  possibly  in  more  than  one,  place  Consuetude  is  used  in  Domesday  for 
a  payment  in  kind: '  Addita  est  huic  M.  Csuetudo  id  est  xviii  oves  in  anno.' 
See  vol.  i.  p.  86  b. 

Students,  text-writers,  and  even  judges  have  been  a  good  deal  perplexed 
as  to  the  right  application  of  the  rule  that — ^to  use  the  language  of  that 
most  accurate  of  writers,  Mr.  Stephen  Leake — '  if  money  has  been  paid  in 
consideration  of  an  executory  contract  or  purpose  which  is  illegal,  the  party 
who  has  paid  it  may  repudiate  the  agreement  at  any  time  before  it  is  exe- 
cuted, and  reclaim  the  money  as  if  upon  a  failure  of  consideration.'  Who- 
ever wishes  to  see  that  the  application  of  this  principle  may  present  difficulties 
to  very  eminent  lawyers  should  compare  Wilson  v.  Strugnell,  7  Q.  B.  D.  548, 
with  Herman  v.  Jeuckner,  15  Q.B.  D.  (C.  A.)  561.  The  two  cases  are  as 
nearly  alike  as  any  two  cases  can  well  be ;  the  essential  facts  are  in  each 
case  as  follows : — A  has  to  find  bail  in  the  one  case  for  his  appearance  before 
the  Court,  in  the  other  case  for  his  good  behaviour  during  two  years.  A 
induces  X  to  become  his  surety  for  a  given  amount  by  depositing  with  X 
the  sum  for  which  X  becomes  bail,  and  thus  in  effect  guarantees  him  against 
any  loss  in  case  A  should  forfeit  his  recognizances.  A  before  X  has  suffered 
any  loss  on  his  account  brings  an  action  against  X  for  recovery  of  the 
money  deposited  with  X,  Both  cases  come  before  Mr.  Justice  Stephen ;  in 
both  cases  Mr.  Justice  Stephen  holds  that  (what  no  one  can  doubt)  the  trans- 
action into  which  A  and  X  entered  was  clearly  illegal,  and  further,  that  the 
agreement  was  not  executed  and  that  A  had  therefore  a  right,  under  the 
principle  stated  by  Mr.  Leake,  to  repudiate  the  agreement  and  reclaim  the 
money.    On  Herman  v.  Jeuclmer  being  brought  before  the  Court  of  Appeal, 
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the  Court  dissent  from  Justice  Stephen's  view,  and  reverse  his  decision 
on  the  ground  that  the  illegal  purpose  was  completed  when  X  became  surety, 
and  that  therefore  A  could  no  longer  repudiate  the  agreement. 

We  cannot  doubt  that  the  decision  of  the  Court  of  Appeal  is  right,  but 
a  careful  comparison  of  the  different  cases  determining  the  position  of 
the  parties  to  an  illegal  contract  certainly  suggests  that  the  whole  matter 
needs  reconsideration  by  the  Courts,  and  possibly  ought  to  be  dealt  with  by 
the  legislature.  The  principle  for  example,  that  while  the  illegal  contract 
or  purpose  is  still  unperformed,  one  of  the  parties  can  always  demand  back 
any  money  he  may  have  paid  to  the  other  party,  might  under  conceivable  cir- 
cumstances become  a  means  of  putting  pressure  through  the  Law  Courts  oh  a 
person  who  is  hesitating  about  carrying  out  an  illegal  transaction.  It  is 
again  perfectly  possible  that,  as  in  Tat/lor  v.  Bowers,  L.  R.  4  Q.  B.  309,  one 
of  the  parties  to  an  unlawful  contract  may  be  more  of  a  victim  than  a  wrong- 
doer, and  may  therefore,  even  though  the  illegal  purpose  is  in  one  sense 
completed,  have  a  fair  claim  to  the  aid  of  the  Courts.  In  any  case  one  can 
perceive  that  many  of  the  principles  on  this  matter  laid  down  by  text- writers 
of  authority  and  followed  in  a  certain  sense  by  the  judges  ai%,  if  taken  in 
their  literal  and  natural  sense,  of  very  doubtful  expediency.  Thus  Lord 
Justice  Baggallay  expresses  very  great  doubt  whether  *  in  order  to  prevent 
a  plaintiff  from  succeeding  who  sues  to  recover  back  money  deposited  in 
furtherance  of  an  illegal  purpose,  the  object  itself  must  be  fully  carried  out ;' 
in  other  words,  an  eminent  judge  refuses  his  assent,  and  not  without  reason, 
to  a  principle  which  both  Mr.  Justice  Stephen  and  the  Court  of  Appeal 
have  agreed  in  assuming  to  be  part  of  the  law  of  England.  It  may  turn  out 
that  the  rule  is  qualified  by  some  such  exception  as  suggested  in  a  compara- 
tively early  case  referred  to  by  Bowen  L.  J.,  Tappenden  v.  Randall^  2  B. 
&  P.  467.  

Another  case  on  the  repudiation  of  agreements — ^this  time  for  fraudulent 
preference  between  compounding  creditors — is  Ex  parte  Milner^  C.A.,  15 
Q.  B.  D.  601.  Those  who  prophesied  that  the  Bankruptcy  Act,  1883,  would 
lead  to  a  revival  of  common-law  composition  deeds  and  the  learning  thereof 
may  now  see  their  prophecy  openly  fulfilled. 


The  fusion  of  law  and  equity,  or  the  great  change  which  is  commonly 
known  by  that  name,  has  had  the  effect  of  enabling  the  present  Master  of 
the  Rolls  to  distinguish  himself  in  a  ws^  which  was  beyond  the  powers  of 
any  of  his  famous  predecessors  who  have  borne  that  ancient  title.  It  has 
given  him,  sitting  as  Master  of  the  Rolls  in  the  Court  of  Appeal,  the  courage 
to  confess  his  inability  to  understand  the  basis  of  the  rule  in  Shelley's  case. 
It  has  also  enabled  the  '  Times '  reporter,  presumably  a  barrister,  to  publish 
the  remark  without  any  apparent  sense  of  indecency.  One  Elizabeth 
Hayley,  according  to  the  report,  who  died  in  March,  1834,  by  her  will 
devised  a  certain  freehold  tenement  to  trustees  to  hold  upon  trust  for  her 
daughter,  Eliza  Hayley,  and  her  assigns  during  her  natural  life,  and  after 
her  decease  upon  such  trusts  for  the  lawful  children  of  Eliza  Hayley  as  she 
should  by  any  deed  or  by  will  appoint,  and  in  de&ult  of  such  appointment, 
*  in  trust  for  her  right  heirs  for  ever.'  The  will  also  conferred  a  power  of 
sale  in  certain  events  upon  the  trustees.  Eliza  Hayley  died  in  May,  1880, 
having  previously  sold  the  property  to  the  defendants,  and  the  plaintiff,  her 
heir-at-law,  brought  the  present  action  {Eiehardaon  v.  Harrison)  to  recover 
possession,  basing  his  claim  upon  the  devise  to  the  heirs  of  Eliza  Hayley. 
On  behalf  of  the  plaintiff  it  was  argued  that  the  rule  could  not  apply,  inas- 
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mach  as  the  devise  to  Eliza  Haylej  was  of  an  equitable  interest,  while  it 
was  contended  that  the  remainder  to  the  heirs,  having  regard  to  the  various 
provisions  of  the  will,  was  of  a  legal  interest.  A  Divisional  Court  having  held 
that  the  plaintiff  was  entitled  to  recover  possession,  the  present  appeal  was 
brought.  The  Court  allowed  the  appeal.  The  Master  of  the  Bolls  said  he 
was  not  going  to  say  anything  about  the  rule  in  Shelley's  case,  though 
he  never  could  underatanA  how  any  one  eovid  come  io  stl^  a  cendueian. 
The  rule,  however,  had  now  been  in  force  too  long  to  be  altered. 

The  Lords  Justices  Cotton  and  Bowen  concurred,  but  their  concurrence 
was  presumably  limited  to  the  reversal  of  the  decision  below. 

We  sympathise  with  the  bishop  who  is  by  courtesy  assumed  to  have  been, 
upon  his  consecration,  ipso  facto  endowed  with  a  competent  knowledge  of 
ecclesiastical  law,  available  as  well  for  settling  the  petty  squabbles  of  a 
thousand  vestries  as  for  instructing  the  ignorance  of  Judicial  Committees  ; 
we  extend  a  modicum  of  the  same  commodity  to  Lord  Coleridge^  struggling 
single-handed  in  the  unfamiliar  sea — gurgite  vaeto — of  charitable  trusts  and 
licenses  in  mortmain,  to  prove  the  wickedness  of  the  City  Companies  having 
anything  to  call  their  own ;  we  may  not  find  it  impossible  (knowing  our 
judges  to  be  much  too  hard-worked  to  find  leisure  for  the  study  of  abstruse 
ancient  works,  like  Williams  on  Beal  Property)  to  pardon  an  eminent  com« 
mon  law  judge  for  a  momentary,  and  after  all  irrelevant,  expression  of  con- 
fused impatience;  but  it  is  impossible  to  forgive  the  reporter  for  giving 
Sblicity  to  that  expression  in  a  journal  intended  for  the  general  reader, 
porters  exist  for  the  purpose  of  suppressing  such  things. 

London  School  Board  v.  Wood,  15  Q.  B.  D.  415.  This  decision  is  of 
considerable  interest  both  to  persons  interested  in  education  and  to  critioB 
who  watch  with  care  the  working  of  our  institutions.  The  decision  in 
strict  conformity  with  Saunders  v.  JSichardaon,  7  Q.  B.  D.  388,  that  a  parent 
who  sends  his  child  to  a  Board  School  without  paying  the  fees  when  he  is 
able  to  pay  them  does  not  cause  the  child  to  attend  school,  even  though  the 
child  be  admitted  to  the  school  and  receive  instruction,  makes  it  at  any 
rate  possible,  though  it  may  not  be  easy  for  a  School  Board  to  enforce 
attendance.  The  decision  further  shows  the  extent  to  which,  under  the 
English  Constitution,  the  operation  of  the  law  is  controlled  by  the  judges. 
If  the  judgment  in  London  School  Board  v.  Wright,  is  Q.  B.  D.  578,  had 
gone  in  £ftvour  of  the  appellants,  the  coercive  powers  of  the  School  Board 
would  have  been  doubled.  If  the  London  School  Board  v.  Wood  had  been 
determined  against  the  Board,  the  coercive  powers  of  the  Boards  would  have 
ceased  to  exist.  The  practical  effect  and  operation  of  the  Education  Acts 
depends  therefore  in  reality  though  not  in  name  upon  the  opinion  formed 
by  the  judges  as  to  the  authority  conferred  on  the  Board  by  the  words  of 
the  Act,  and  this  opinion  must  inevitably  be  greatly  influenced  by  judicial 
opinion  as  to  the  expediency  of  compiUsory  education.  In  re  FUniy  15 
Q.  B.  D.  488,  shows  also  that  the  Courts  of  Law  can  fix  the  limits  of  the 
authority  exercised  not  only  by  School  Boards,  but  by  courts  martial.  All 
this  seems  to  Englishmen  a  matter  of  course,  but  a  Prussian  or  Frenchman 
would,  it  nuiy  be  suspected,  be  greatly  surprised  if  a  judge  tried  to  interfere 
with  the  authority  of  officials  called  upon  to  enforce  national  education  or 
of  officers  entrusted  with  the  discipline  of  the  national  army.  Some  years 
ago  a  Dutch  candidate  for  a  Doctor's  degree  at  Leyden  called  attention  to 
this  difference  between  Ex^lish  and  Continental  administration  in  a  thesis 
of  considerable  merit  on  the  English  Habeas  Corpus  Act. 
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It  is  not  often  tbat  a  decision  on  the  law  of  bankniptcy  has  in  it  a  touch 
of  humour,  hut  it  is  impossible  to  read  £x  parte  RidgHoay,  15  Q.  R  D.  447, 
without  a  slight  sense  of  amusement.  Colonel  Ridgway  in  1866,  after  the 
birth  of  his  son  Tom,  purchases  a  pipe  of  wine  and  lays  it  down  in  his 
cellar.  The  wine  is  from  that  time  known  in  the  family  as  *  i  om's  port.' 
When  Colonel  Ridgway  gets  into  difficulties  this  family  joke  u  used  as  a 
serious  argument  to  prevent  Tom's  port  from  becoming  the  property  of  the 
trustee  in  bankruptcy.  The  judges  naturally  enough  would  not  treat 
domestic  jocosity  as  a  valid  argument  against  the  rights  of  creditors. 
Oddly  enough,  however,  Justice  Cave  strengthens  a  decision  which  needs 
no  elaborate  argument  in  its  favour  by  an  argument  of  dubious  validity. 
*  Was  it  intended,'  he  asks, '  that  when  the  boy  got  to  sixteen  or  seventeen 
he  should  be  free  to  drink  [the  wine]  at  his  pleasure,  or  to  exchange  it  for 
a  gun,  for  instance,  or  a  horse  ? '  ana  thence  infers  tiiat  since  Tom  would 
certainly  not  bo  allowed  to  get  drunk  on  his  wine,  the  wine  could  not  be 
Tom's.  We  cannot  see  how  this  conclusion  follows.  If  Tom  had  received 
the  wine  out  and  out  from  an  uncle  or  from  a  friend,  it  would  have  been 
out  and  out  his  own;  yet  if  Tom  had  drunk  it  without  leave  he  would 
probably  not  have  escaped  a  deserved  flogging.  An  infant  owns  many 
things  which  he  caiinot  use  at  his  own  free  wUl. 

What  is  a  *  cause  of  action '  ?  This  is  an  enquiry  which,  as  we  have 
before  pointed  out,  perplexes  the  judges  because  it  forms  part  of  the  wider 
enquiry  what  is  a  cause,  which  has  perplexed  logicians  and  metaphysicians. 
Serrao  v.  Nawel,  15  Q.  B.  D.  549,  if  it  does  not  carry  legal  speculations  as 
to  the  nature  of  causation  much  further,  settles  one  or  two  elementary 
points  which  every  practitioner  will  do  well  to  master  and  bear  in  mind. 
The  first  is  that  where  there  is  but  one  cause  of  action,  *  damages  must  be 
assessed  onoe  for  all.'  The  second  is  that  the  existence  of  several  remedies 
in  respect  of  one  cause  of  action  is  quite  a  different  thing  from  the  existence 
of  several  causes  of  action.  The  last  point  is  that  the  Queen's  Bench 
Division  and  the  Chancery  Division  'are  divisions  of  one  court,  and  that 
court  administers  one  law.'  This  is  certainly,  we  should  have  supposed, 
common  knowledge,  but  since  an  eminent  judge  *  seems,'  in  the  opinion  of 
the  Master  of  the  Bolls,  *  to  have  inadvertently  supposed  that  the  Court  oi 
Chancery  still  exists,'  it  is  well  that  ordinary  persons  should  be  from  time 
to  time  reminded  by  the  Court  of  Appeal  that '  now  there  is  no  Court  of 
Chancery.' 

A  notion  prevails  among  laymen,  and  perhaps  also  among  lawyers,  that 
since  the  passing  of  the  Married  Women's  Property  Act,  1882,  a  married 
woman  can  contract  as  if  she  were  a  feme  sole.  For  the  practical  purposes 
of  ordinary  life,  this  idea  may  be  correct  enough,  but  according  to  the  de- 
cision of  Pearson,  J.,  In  re  Shakeepear,  30  Ch.  D.  169,  the  Act  only  empowers 
a  married  woman  to  contract  so  as  to  '  bind  her  separate  property,'  and  that 
the  distinction  between  unlimited  contractual  capacity  and  the  theoretically 
limited  power  of  binding  a  particular  kind  of  property  may  lead  to  im- 
portant practical  results.  Thus  if  X,  a  married  woman,  has,  at  the  time  she 
contracts,  no  separate  property,  she  cannot  by  any  contract  bind  separate 
property  which  she  may  thereafter  acquire.  Persons  dealing  with  married 
women  will  have  to  bear  this  decision  in  mind,  unless  and  until  the  Court 
of  Appeal  hold  otherwise.  But  we  think  the  point  capable  of  more  argu- 
ment than  it  appears  to  have  received. 
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Some  errors  die  bard :  of  nothing  is  this  more  true  than  the  perverse 
dogmas  which  advocates  in  want  of  an  argument  attempt  to  force  into  the 
law  of  domicil.  To  judge  by  the  reasoning  employed  for  the  defendant  in 
the  case  of  In  re  Macreight,  30  Ch.  D.  165,  many  lawyers  are  not  yet  able 
to  master  the  elementary  principle  that  a  soldier  or  sailor  in  the  service  of 
his  own  sovereign,  retains  wherever  he  may  be  stationed  the  domicil  which 
he  had  on  entering  the  service.  Yet  this  doctrine,  which  is  a  certain  deduc-«> 
tion  from  the  nature  of  domicil  and  the  characteristics  of  modem  military 
service,  has  been  for  years  laid  down  and  expounded  by  text  writers,  and 
has  been  not  much  more  than  a  year  ago  formally  approved  by  the  Court  of 
Appeal  {£x  parte  CtMningham,  13  Q.  B.  D.  (C.  A.),  418).  It  may  be  hoped 
that  the  judgment  of  Pearson,  J.,  In  re  Macreighty  will  at  least  impress  upon 
the  profession  the  certainty  of  a  doctrine  which  is  really  beyond  question, 
and  will  further  check  attempts  to  draw  artificial  distinctions  between  the 
legal  incidents  of  a  domicil  of  origin  and  the  legal  incidents  of  a  domicil  of 
choice.  This  is  a  matter  of  considerable  importance.  Domicil  is  in  any 
case  a  somewhat  too  artificial  conception  to  form  a  good  test  as  to  the 
existence  or  non-existence  of  legal  rights,  and  every  additional  subtlety 
which  adds  to  the  uncertainty  of  a  complex  branch  of  the  law  leads  to 
certain  inconvenience  and  to  possible  injustice. 

It  may  be  of  some  interest  to  trace  the  Roman  origin  of  the  current  phrase 
'damnum  sine  iniuria.'  Ulpian  wrote  (D.  9.  i,  «t  gyMdrupea^  k.  §  3): 
'  Pauperies  est  damnum  sine  iniuria  facientis  datum,  nee  enim  potest  animal 
iniuria  fecisse,  quod  sensu  caret/  This,  it  will  be  seen,  is  in  a  very  special 
context,  and  by  no  means  warrants  the  use  of  '  damnum  sine  iniuria '  as  a 
common  formula.  It  was  adopted  in  the  Institutes  (4.  9,  pr^  with  the 
nnidiomatic  variant '  iniuriam  fecisse,'  and  thence,  probably  through  Azo, 
must  have  given  rise  to  the  modem  usage.  In  Qaius  3.  211,  on  the  lex 
Aquilia,  we  read :  '  Iniuria  autem  occidere  intellegitur  cuius  dolo  aut  culpa 
id  accident,  nee  ulla  alia  lege  damnum  quod  sine  iniuria  datur  reprehen- 
ditur.'  This  shows  that  < damnum  sine  iniuria  dare'  was  a  correct 
if  not  a  common  phrase,  though  it  could  never  signify  for  Gains  or  Ulpian 
'harm  [of  any  land]  which  gives  no  cause  of  action.'  'Damnum  sine 
iniuria'  standing  alone  as  a  sort  of  compound  noun,  seems  hardly  good 
Latin.  English  lawyers,  however,  have  so  used  it  since  the  fifteenth 
century  at  latest,  

Nearly  sixty  years  ago,  Charles  Butler,  the  editor  of  Coke's  commentary^ 
and  a  master  of  real  property  law,  wrote  thus  (Beminiscences,  vol.  a.  p.  285) 
on  the  complaints  then  nfe  of  the  complication  and  expense  of  conveyancing. 
'SiMPLiPY,  says  the  conveyancer,  the  law  of  title  to  pbopebty, — tte 
niceties  and  subtleties  wiU.  vanish,  and  the  field  of  UtigaHon  *  (he  is  using 
the  phrases  of  the  Real  Property  Commissioners,  then  fresh)  '  respecting 
the  transfer  of  it  will  be  prodigiously  narrowed.'  And  again  (p.  290) : — 
"*  Is  it  wished  to  get  rid  of  this  length  and  embarrassment  altogether  t — 
The  law  of  England  must  be  altered.'  Much  has  been  done,  well  and  skil- 
fully done,  to  remove  or  mitigate  the  defects  of  the  law  as  it  stood  fifty  or 
sixty,  nay  ten  years  ago.  But  it  remains  as  true  as  when  Butler  said  it 
that  the  machinery  of  the  law  cannot  be  simple  while  the  substance  is 
complex.  We  cannot  have  cheap  and  easy  transfer  with  an  intricate  system 
of  limited  ownership  and  charges.  The  landowners  and  the  people  of  England 
must  choose  which  they  will  do  without. 
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We  have  received  the  Calendar  of  the  Law  School  of  Dalhousie  Uni- 
versity, Halifax,  Nova  Scotia,  for  the  current  academical  year,  and  are  glad 
to-  notice  this  rule :  *  Moot  Courts  will  be  held  frequently,  and  will  be  pre- 
sided over  by  a  member  of  the  faculty,  or  by  some  practising  barrister. 
Every  candidate  for  a  degeee  will  be  required  to  take  part,  when  called 
upon  by  the  faculty,  in  arguments  at  the  Moot  Court,  unless  specially 
excused.'  Truly  Nova  Scotia  is  in  advance  of  the  mother  country  in  this 
matter.  When  will  the  good  example  now  set  by  Gray's  Inn  alone  be 
taken  up  by  the  Inns  of  Court  as  a  whole,  and  the  moot  revived  as  an 
integral  part  of  our  law  school  f  One  teacher  has,  on  his  own  responsi- 
bility, turned  the  final  lecture  of  a  course  into  a  moot  on  an  imaginary 
case  raising  an  unsettled  point  in  the  subject,  and  the  experiment  succeeded 
as  well  as  a  solitary  experiment  could.     But  that  is  not  enough. 

The  tendency  of  questions  of  law  to  encroach  upon  questions  of  fact  has 
been  checked  by  a  decision  of  the  Court  of  Appeal,  which  contains  the  record 
of  one  of  Lord  Halsbury's  earliest  judicial  actions :  Swinbum  v.  Aindi^  30 
Ch.  D.  485.  Whether  a  tree — larch  or  what  not — ^has  become  a  chattel  or 
sot  does  not  depend  on  its  capacity  for  living  and  growing,  but  on  the  pure 
question  of  fact  whether  it  is  or  is  not  fairly  detached  from  the  soil.  If  it 
remains  ajQSxed  to  the  soil,  it  is  realty ;  if  severed,  personalty ;  and  no  further 
definition  or  direction  will  be  given.  According  to  the  unsuccessful  counsel, 
the  Court  knows  that  larch  trees  have  no  tap  roots.  This  is  a  point  of 
judicial  notice  which  the  Court  did  not  decide,  neither  will  we  commit  our- 
selves to  an  opinion. 

Gandy  v.  Oandy,  C.  A.,  30  Ch.  D.  57,  illustrates  in  various  ways  the 
difficulties  that  beset  the  enforcement  of  the  covenants  in  a  separation  deed. 
Arrangements  of  this  kind,  having  to  struggle  on  the  one  hand  against  the 
common  law  rule  that  a  wife  cannot  contract  with  her  husband,  on  the 
other  hand  against  the  conscientious  repugnance  of  the  ecclesiastical  courts, 
attained  only  a  scant  and  tardy  recognition  in  courts  of  equity.  But  for 
Lord  Westbury  (who  loved  not  bishops  nor  their  courts^  having  had  the  de- 
cision of  a  leading  case,  Hunt  v.  ffutUj  4  D.  F.  J.  22 1,  ana  an  appeal  from  him 
to  the  House  of  Lords  having  dropped  (see  8  App.  Ca.  421),  their  position 
would  still  be  less  favourable  than  it  is. 

Clark  V.  Clark^  10  P.  D.  (C.  A.)  188,  gives  on  the  other  hand  an  instance 
of  the  unwillingness  of  the  Courts  to  favour  suits  for  the  restitution  of  con- 
jugal rights,  and  the  quotation  from  a  judgment  of  Sir  James  Hannen,  in 
which  that  eminent  judge  states  that  he  has  never  known  an  instance  in 
which  such  a  suit  was  instituted  for  any  other  purpose  than  to  enforce  a 
money  demand,  not  only  justifies  the  judgment  of  Lord  Justice  Baggallay, 
in  which  it  is  cited,  but  also  suggests  the  enquiry  whether  a  form  of  action 
which  is  never  used  for  its  avowed  purpose  should  continue  any  longer  to 
exist. 

The  case  of  Emsell  v.  Watu  in  the  House  of  Lords,  10  App.  Ca.  590, 
shows  a  remarkable  division  of  judgments :  the  opinion  which  prevailed, 
being  in  a  majority  in  the  House,  was  that  of  Bacon  V.C,  Lindley  L.J., 
Lord  Selbome  and  Lord  Fitzgerald.  The  minority,  certainly  a  weighty  one, 
consists  of  Cotton  and  Fry  L.J J.  and  Lord  Blackburn.  It  is  satisfactory 
that  the  difference  turns  not  on  any  general  principle  of  law,  but  on  the 
construction  and  effect  of  particular  private  instruments  with  reference  to 
their  particular  circumstances. 


Jan,  i886.]  Notes.  119 

We  have  received  a  second  edition  of  Mr.  Joseph  Foster's  '  Men  at  tite 
Bar,*  which  we  noticed  on  its  first  appearance  (L.  Q.  R  vol.  i.  p.  388).  This 
edition  contains  some  additional  and  later  information  ;  but  we  are  sorry  to 
find  that  errors  of  the  class  we  formerly  pointed  ont  for  the  most  part  re- 
main uncorrected.  Many  of  them  would  have  been  avoided  by  timely 
use  of  such  ordinary  sources  of  information  as  university  calendars  and 
catalogues  of  current  literature.  It  is  unsatisfactory  that,  after  attention 
has  been  called  to  them,  they  should  still  disfigure  an  undoubtedly  useful 
publication. 

The  Digest  of  Cases  hitherto  published  with  this  Review  has  been  found, 
even  with  the  utmost  possible  compression,  to  occupy  an  amount  of  space 
which  it  is  exceedingly  difficult  to  reserve  for  it,  and  for  which  there  are 
other  uses  more  obviously  appropriate  to  the  purposes  of  the  Review.  We 
have  therefore  decided  to  discontinue  it,  but  must  express  our  best  thanks 
to  Mr.  Edward  Manson  for  the  industry,  skill,  and  patience  which  he  has 
bestowed  on  the  experiment. 

The  Title-page  and  Index  completing  the  first  volume  of  the  Law 
QuABTERLT  Rxvisw  are  issued  with  the  present  number.  In  accordance 
with  the  decision  expressed  in  the  foregoing  note,  the  quarterly  Digests 
published  with  Nos.  2,  3,  and  4  will  not  form  part  of  the  volume. 
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No.  VI.     April,  1886. 


AN  EXPERIMENT  IN  CODIFICATIONS 

THE  Bills  of  Exchange  Act  i88a  is,  I  believe,  the  first  code 
or  codifying  enactment  which  has  found  its  way  into  the 
English  Statute  Book.  By  a  code,  I  mean  a  statement  under  the 
authority  of  the  legislature,  and  on  a  systematic  plan,  of  the 
whole  of  the  general  principles  applicable  to  any  given  branch 
of  the  law.  A  code  differs  from  a  digest  inasmuch  as  its  language 
is  the  language  of  the  legislature,  and  therefore  authoritative; 
while  the  propositions  of  a  digest  merely  express  what  is,  in  the 
opinion  of  an  individual  author,  the  law  on  any  given  subject 
In  other  words  the  propositions  of  a  code  are  law,  while  the 
propositions  of  a  digest  may  or  may  not  be  law.  A  code,  on 
the  other  hand,  differs  from  a  consolidation  Act  inasmuch  as  it 
embodies  the  common  law  of  the  subject  it  deals  with,  while  a 
consoUdation  Act  merely  gathers  together  and  harmonizes  the 
various  statutory  enactments  relating  to  some  particular  matter. 
As  a  code  is  a  novelty  in  English  law,  it  may  be  of  interest  to 
the  readers  of  this  Review  to  learn  under  what  conditions  the 
experiment  wa&  successfully  carried  out,  and  to  consider  how  far 
it  can  or  ought  to  be  repeated  as  regards  other  portions  of  the  Law. 
Of  late  years  several  attempts  at  codification  have  been  made, 
but  from  various  causes  they  have  proved  unsuccessful.  Mr.  Justice 
Stephen  led  the  way,  and  produced  his  Criminal  Code  Bill.  .  The 
Bill  was  introduced  by  the  Government  of  the  day,  and  then 
referred  to  a  strong  Royal  Commission  of  eminent  judges — Lord 
Blackburn,  Lord  Justice  Lush,  Mr.  Justice  Barry  and  Sir  Fitz- 
James  Stephen  himself.  After  careful  revision  by  the  Commission, 
the  Bill  was  reintroduced,  and  great  hopes  were  entertained  that 

'  The  iSnt  portion  of  this  paper  has  been  re- written  from  an  addreu  given  by  me  to.- 
the  Birminghun  Law  Stadeats  Society  in  1885. 
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it  might  pass  into  law ;  but  it  was  wrecked  in  an  Irish  storm  in 
the  Grand  Committee  of  the  Commons.  The  Partnership  Bill, 
most  carefully  drafted  by  Mr.  Frederick  Pollock,  then  followed* 
It  codified  the  law  of  partnership,  but  it  also  proposed  to  efiect 
some  considerable  changes  in  the  existing  law.  Unfortunately  it 
encolmtered  the  adverse  trade  wind  of  hostile  mercantile  opinion, 
and  can  hardly  be  said  to  have  left  its  port  of  departure.  The 
Bills  of  Exchange  Bill  which  I  drafted  was  the  next  venture  in 
codification.  It  was  lucky  enough  to  secure  Sir  Farrer  Herschell 
(the  present  Lord  Chancellor)  for  its  pilot.  He  safely  steered  it 
through  all  the  shoals  and  quicksands  of  the  House  of  Commons ; 
Lord  Bramwell  took  charge  of  it  in  the  Lords,  and  it  became  law. 
I  may  perhaps  give  my  opinion  how  and  why  that  Bill  was  more 
fortunate  than  others  which  have  deserved  better.  Its  success 
depended  on  the  wise  lines  laid  down  by  Sir  Farrer  Herschell. 
He  insisted  that  the  Bill  should  be  introduced  in  a  form  which 
did  nothing  more  than  codify  the  existing  law,  and  that  all  amend- 
ments should  be  left  to  Parliament.  A  Bill  which  merely  improves 
the  form,  without  altering  the  substance,  of  the  hbvr  creates  no 
opposition,  and  gives  very  little  room  for  controversy.  Of  course 
codification  pure  and  simple  is  an  impossibility.  The  draftsman 
comes  across  doubtful  points  oMaw  which  he  must  decide  one 
way  or  the  other.  Again,  voluminous  though  our  case  law  is,  there 
are  occasional  gaps  which  a  codifying  Bill  must  bridge  over  if  it 
aims  at  anything  like  completeness.  Still  in  drafting  the  Bills 
of  Exchange  Bill,  my  aim  was  to.  reproduce  as  exactly  as  possible 
the  existing  law,  whether  it  seemed  good,  bad,  or  indifferent  in  its 
effects.  The  idea  of  codifying  the  law  of  negotiable  instruments 
was  first  suggested  to  me  by  Sir  Fitz-James  Stephen's  digest  of 
the  Law  of  Evidence,  and  Mr.  Pollock's  Digest  of  the  Law  of 
Partnership.  Bills,  notes,  and  cheques  seemed  to  form  a  well 
isolated  subject,  and  I  therefore  set  to  work  to  prepare  a  Digest 
of  the  law  relating  to  them.  I  found  that  the  law  was  contained 
in  some  2,5cx)  cases,  and  1 7  statutory  enactments.  I  read  through 
the  whole  of  the  decisions,  beginning  with  the  first  reported  case 
in  1603.  But  the  cases  on  the  subject  were  comparatively  few 
and  unimportant  until  the  time  of  Lord  Mansfield.  The  general 
principles  of  the  law  were  then  settled,  and  subsequent  decisions, 
though  very  numerous,  have  been  for  the  most  part  illustrations 
of,  or  deductions  from,  the  general  propositions  then  laid  down. 
On  some  points  there  was  a  curious  dearth  of  authority.  As 
regards  such  points,  I  had  recourse  to  American  decisions,  and  to 
inquiry  as  to  the  usages  among  Bankers  and  Merchants.  As  the 
result,  a  good  many  propositions  in  the  digest,  even  on  points 
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of  frequent  occurrence,  had  to  be  stated  with  a  (probably)  or  a 
(perhaps).  Some  two  years  after  the  publication  of  my  digest,  I 
read  a  paper  on  the  question  of  codifying  the  law  of  negotiable 
instruments  before  the  Institute  of  Bankers.  Mr.  John  HoUams, 
the  eminent  commercial  lawyer,  who  was  present,  pointed  out  the 
advantages  of  a  code  to  the  mercantile  community ;  and^  mainly 
I  think,  on  his  advice,  I  received  instructions  from  the  Institute 
of  Bankers  and  the  Associated  Chambers  of  Commerce  to  prepare 
a  Bill  on  the  subject.  The  draft  of  the  Bill  was  first  submitted 
to  a  sub-committee  of  the  Council  of  the  Institute  of  Bankers,  who 
carefully  tested  such  portions  of  it  as  dealt  with  matters  of  usage 
uncovered  by  authority*.  The  Bill  was  then  introduced  by  Sir 
John  Lubbock,  the  President  of  the  Institute.  After  it  had  been 
read  a  second  time  in  the  Commons,  it  was  referred  to  a  strong 
Select  Committee  of  merchants,  bankers,  and  lawyers,  with  Sir 
Farrer  Herschell  as  chairman  ^.  As  the  Scotch  law  of  negotiable 
instruments  differed  in  certain  particulars  from  English  law,  the 
Bill  was  originally  drafted  to  apply  to  England  and  Ireland  only. 
The  first  work  of  the  Select  Committee  was  to  take  the  evidence 
of  Sheriff  Dove- Wilson  of  Aberdeen,  a  well  known  authority  on 
Scotch  Commercial  Law.  He  pointed  out  the  particulars  in  which 
the  Bill,  if  applied  to  Scotland,  would  alter  the  law  there.  With 
three  exceptions  the  points  of  difference  were  insignificant.  The 
Committee  thereupon  resolved  to  apply  the  Bill  to  Scotland,  and 
Sheriff  Dove- Wilson  undertook  the  drafting  of  the  necessary 
amendments.  Eventually  the  Scotch  rules  .were  in  three  cases 
preserved  as  to  Scotland,  while  on  the  other  points  the  Scotch 
rule  was  either  adopted  for  England,  or  the  English  rule  applied 
to  Scotland.  The  course  adopted  by  the  Committee  was  this. 
They  first  went  through  the  Bill  informally.  When  any  amend- 
ment seemed  expedient,  the  opinion  of  the  Committee  was  taken 
upon  it.  If  the  Committee  were  unanimous  in  its  favour,  the 
amendment  was  directed  to  be  inserted.  If  there  was  any  oppo* 
sition,  the  amendment  was  not  pressed.  This  plan  greatly  facili*- 
tated  the  passing  of  the  Bill,  because  when  it  came  to  be  reported 
to  the  House,  all  amendments  came  backed  with  the  unanimous 
recommendation  of  the  Select  Committee.  As  draftsman  I  was 
present  at  the  sittings  of  the  Committee  to  answer  questions  and 
give  explanations  as  required.  When  the  Bill  had  been  gone- 
through  informally,  the  agreed  amendments  were  put  into  my 

^  Mr.  BUlinghont,  of  the  London  and  Wefltminster  Bank,  and  Mr.  Slater,  of  the 
London  and  Coonty  Bank,  undertook  the  brunt  of  the  work. 

*  The  Committee  included  Sir  Farrer  Herschell,  Q.C. ;  Sir  John  Lubbock ;  Mr.  Afher, 
Q.C. ; .  Mr.  Cohen,  Q.C. ;  Mr.  Reid,  Q.C. ;  Mr.  Whitlev,  Mr.  T.  C.  Baring,  Mr.  R.  B.. 
Martin,  Mr.  Orr  Ewing,  Mr.  Jackson,  and  Sir  Charles  Mills. 
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hands  io  draft.  The  advantagee  of  this  coarse  are  obvious.  The 
whole  of  the  amendments  were  drafted  at  once  (with,  of  coarse,  the 
exception  of  those  drafted  by  Sheriff  Dove- Wilson)  and  by  the  same 
hand.  This  secarea  uniformity  of  language,  and  gives  ample  time 
for  deliberation.  As  it  is,  however,  I  am  aware  of  two  or  three 
slips,  and  there  are  doubtless  others  which  I  have  not  found  out. 
After  I  had  drafted  the  amendments,  the  Committee  went  through 
the  Bill  formally,  clause  by  clause,  and  inserted  the  amendments 
in  their  appropriate  places.  If  the  Committee  had  in  the  first 
instance  gone  through  the  Bill  formally,  it  being  impossible  to  go 
back  when  once  a  clause  or  part  of  a  clause  has  been  passed, 
numerous  amendments  would  have  been  put  in  in  a  hurry,  or 
dovetailed  into  wrong  places,  as  is  so  often  done  in  Committee 
of  the  whole  House.  Sir  Farrer  Herschell  reported  the  Bill  to 
the  House,  and  it  was  read  a  third  time  a;nd  sent  up  to  the  Lords 
without  alteration.  In  the  House  of  Lords  it  was  again  referred 
to  a  Select  Committee  with  Lord  Bramwell  for  Chairman^.  A 
few  amendments  were  there  inserted  mainly  at  Lord  BramwelFs 
suggestion.  These  were  agreed  to  by  the  Commons,  and  the  Bill 
passed  without  any  kind  of  opposition.  The  Act  has  now  been  in 
operation  for  more  than  three  years,  so  that  some  estimate  can 
be  formed  as  to  its  results.  Merchants  and  bankers  say  that  it 
is  a  great  convenience  to  them  to  have  the  whole  of  the  general 
principles  of  the  law  of  bills,  notes^  and  cheques  contained  in  a 
single  Act  of  lOO  sections.  As  regards  particular  cases  which 
arise,  it  is  very  seldom  necessary  to  go  beyond  the  Act  itself. 
It  surely  must  be  a  great  advantage  to  foreigners  who  have 
English  bill  transactions  to  have  an  authoritative  statement  of 
the  English  law  on  the  subject  in  an  accessible  form.  If  I  could 
do  the  work  over  again,  I  certainly  could  do  it  better  and  should 
profit  by  past  experience.  But  as  it  is,  the  Act  has  given  rise 
to  little  or  no  litigation.  Its  construction  has  twice  been  adverted 
to  in  reported  cases,  and  there  is  one  direct  decision  upon  it, 
but  ixx  that  case  it  waa  admitted  that  the  Act  correctly  reproduced 
the  common  law.  I  am  sure  that  further  codifying  measures -can 
be  got  through  Parliament,  if  those  in  charge  of  them  will  not 
attempt  too  much,  but  will  be  content  to  follow  the  lines  laid  down 
by  Sir  Farrer  Herschell.  Let  a  codifying  Bill  in  the  first  instance 
simply  reproduce  the  existing  law,  however  defective.  If  the  de- 
fects are  patent  and  glaring  it  will  be  easy  to  get  them  amended. 
If  an  amendment  be  opposed,  it  can  be  dropped  without  sacrificing 
the  Bill.    The  form  of  the  law  at  any  rate  is  improved,  and  its 

^  The  Committee  inolnded  the  Lord  Chancellor  (Selborne),  Lord  Bramwell^  Lord 
Fitiq;erald^  Lord  Balfour  of  Burleigh,  and  Lord  Wolyerton. 
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substance  can  always  be  amended  by  subsequent  legislation.  If 
a  Bill  when  introduced  proposes  to  effect  changes  in  the  law,  every 
clause  is  looked  at  askance,  and  it  is  sure  to  encounter  opposition. 

Assuming  then  the  possibility  of  further  codification,  the  question 
arises  whether  its  extension  is  expedient.  All  the  continental 
nations  have  codified  their  laws,  and  none  of  them  shew  any  signs 
of  repenting  it.  On  the  contrary  most  of  them  are  now  engaged  in 
remodelling  and  amplifying  their  existing  codes.  In  India  a  good 
deal  of  codification  has  been  carried,  and  public  and  professional 
opinion  seems  almost  unanimous  in  its  favour.  In  England  the 
most  distinguished  lawyeirs  and  judges  have  pronounced  in  favour 
of  codification  as  appears  by  the  Reports  of  the  Digest  of  Law, 
Judicature,  and  Criminal  Code  Commissions.  Any  extension  of 
codification  here  would  merely  produce  a  slight  flutter  in  the  legal 
dove-cote.  All  that  is  required  is  a  sufficiently  strong  public 
opinion  in  its  favour  to  overcome  the  Parliamentary  vis  inertus. 
In  the  United  States,  however,  Mr.  Dudley  Field's  proposed  Civil 
Code  for  the  State  of  New  York  has  raised  a  tempest  of  legal  objec^ 
tions  against  codification  in  general,  and  the  draft  code  in  par- 
iicular.  The  Bar  Association  of  New  York  have  denounced  the 
scheme,  and  a  perfect  hailstorm  of  pamphlets  and  protests  has  beaten 
down  upon  it.  I  am  not  sufficiently  acquainted  with  Mr.  Field's 
work  to  pretend  either  to  condemn  or  defend  it  on  its  merits.  But 
I  propose  to  examine  shortly  some  of  the  American  arguments 
against  codification,  using  the  Bills  of  Exchange  Act  in  a  slight 
degree  to  test  their  validity. 

The  main  Transatlantic  argument  against  codification  appears  to 
be  that  case  law  is  natural,  while  codified  law  is.  artificial^.  .  I  am 
not  sure  that  the  terms  '  natural'  and  'artificial'  have  any  definite 
meaning  when  applied  to  positive  law.  K  they  have,  it  seems  to 
me  that  one  might  as  well  argue  for  the  superiority  of  natural 
clothes  and  natural  dwellings  over  the  garments  and  houses  of 
civilized  life.  In  so  far  as  case  law  is  anything  more  than  the 
application  of  a  well  ascertained  principle  to  a  particular  instance 
it  is  ea;  posl  facto  legislation  of  the  worst  kind.  The  judges,  in 
giving  their  reasons,  must  of  necessity  generalise.  In  doing  so 
they  must  either  generalise  from  the  insufficient  data  of  the  particular 
case  before  them,  or  they  must  follow  some  imperfect  or  strained 
analogy  furnished  by  previous  authority.  In  the  latter  event  they 
are  usually  repeating  the  old  experiment  of  putting  new  wine  into 
old  bottles — with  the  old  result.    The  American  objection  in  effect 

'  The  title  of  Mr.  T.  Bleecker  Miller**  able  (Munphlet  is  *  The  Destmction  of  oar 
Katnral  Law  by  Codification.*  Several  other  wntert,  inolading  the  Committee  of  the 
Bar  Asaociation^  urge  the  same  objection. 
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amounts  to  this,  that  codification  deprives  the  common  law  of  its 
nonnal  *  flexibility'  or  *  elasticity  ^'  This  argument  was  carefully 
considered  by  the  Royal  Commission  on  the  Criminal  Code  Bill.  The 
Commission  was  composed  entirely  of  judges  of  eminence,  who 
certainly  would  have  no  personal  bias  against  judge-made  law.  In 
their  Report  they  say,  *  The  manner  in  which  the  law  is  at  present 
adapted  to  circumstances  is  first,  by  legislation,  and  secondly,  by 
judicial  decisions.  Future  legislation  would  of  course  be  in  no  way 
hampered  by  codification.  It  would  on  the  other  hand  be  much  facili- 
tated by  it.  The  objection  under  consideration  applies  therefore  to 
the  effects  of  codification  on  the  course  of  judicial  decisions.  Those 
who  consider  that  codification  will  deprive  the  common  law  of  its 
elasticity,  appear  to  think  that  it  will  hamper  the  judges  in  the 
exercise  of  a  discretion,  which  they  are  at  present  supposed  to 
possess,  in  the  decision  of  new  cases  as  they  arise.  In  order  to 
appreciate  this  objection  it  is  necessary  to  consider  the  value  of  this 
so-called  discretion  which  is  attributed  to  the  judges.  It  seems  to 
be  assumed  that  when  a  judge  is  called  upon  to  deal  with  a  new 
combination  of  circumstances,  he  is  at  liberty  to  decide  according 
to  his  own  views  of  justice  and  expediency;  whereas,  on  the 
contrary,  he  is  bound  to  decide  in  accordance  with  principles 
already  established  which  he  can  neither  disregard  nor  alter.  The 
consequences  of  this  are,  first,  that  the  elasticity  of  the  common  law 
is  much  smaller  than  it  is  often  supposed  to  be ;  and  secondly,  that 
BO  far  as  a  code  represents  the  effect  of  the  decided  cases  and 
established  principles,  it  takes  from  the  judges  nothing  which  they 
possess  at  present.  In  fact  the  elasticity  so  often  spoken  of  as  a' 
valuable  quality  would,  if  it  existed,  be  only  another  name  for 
uncertainty.  The  truth  is  the  expression  "  elasticity"  is  altogether 
misused  when  applied  to  English  law.  The  great  characteristic  of 
the  law  of  this  country  is  that  it  is  extremely  detailed  and  explicit, 
and  leaves  hardly  any  discretion  to  the  judges.'  It  follows  therefore 
that  at  any  rate  the  greater  part  of  English  law  is  ripe  for  codification. 
Decided  cases  furnish  the  raw  material  for  a  code.  The  more 
plentiful  the  cases,  the  easier  and  more  certain  is  the  work  of  the 
codifier.  It  may  perhaps  be  urged  that  when  principles  are  well 
settled,  codification  is  a  work  of  supererogation.  But  a  moment's 
reflection  disposes  of  this  argument.  A  principle  may  be  well 
settled  but  yet  not  easily  accessible.  Moreover  when  cases  are 
numerous  they  are  not  always  strictly  consistent,  at  any  rate  as 
regards  dicta.  Reporters  and  judges  are  not  infallible,  and  we 
find  in  the  reports  that  fairly  well-established  principles  are  often 

^  See  Mr.  John  B.  Strong's  learned  pamphlet  entitled  *  Remarks  upon  tlie  Codification 
Controyersy.* 
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re-canTassed  on  account  of  some  incautious  dicta,  or  through  some 
ruling  on  a  case  where  the  facts  were  very  exceptional.  Under  the 
common  law,  when  a  point  of  law  arises  two  processes  have  to  be 
gone  through  before  the  true  rule  applicable  to  the  facts  can  be 
ascertained.  The  £xst  is  an  inductive  process.  All  the  authorities 
have  to  be  examined  for  the  purpose  of  discovering  the  general 
principle  which  they  affirm.  Then  comes  the  deductive  process. 
The  applicability  of  the  principle  so  ascertained  to  the  paaiicular 
facts  has  to  be  established.  In  the  former  of  these  two  processes 
there  is  especial  liability  to  error.  But  under  a  code  the  inductive 
process  is  dispensed  with.  The  general  principle  is  laid  down  in 
the  authoritative  lanjguage  of  the  legislature.  The  easier  process 
alone  has  to  be  resorted  to.  I  cannot  help  thinking  that  lawyers 
sometimes  do  not  quite  like  their  mysteries  being  divulged.  Inas- 
much as  codification  renders  the  general  principles  of  the  law  easily 
accessible  and  capable  of  being  '  understanded  of  the  common 
people/  they  regard  it  with  a  certain  amount  of  jealousy  and 
distrust.  But  the  maxim  'Ignorantia  juris  neminem  excusat' 
binds  laymen  as  well  as  lawyers.  It  is  therefore  only  right  that 
law  should,  as  far  as  possible,  be  made  accessible  and  intelligible 
to  the  lay  as  well  as  to  the  legal  mind.  I  have  heard  it  said  that 
the  whole  commands  of  the  common  law  may  be  summed  up  in  the 
line  of  a  once  popular  song  which  bids  one  '  love  your  neighbour  as 
yourself,  and  paddle  your  own  canoe.'  To  do  to  otiiers  as  one  would 
be  done  by,  and  to  mind  one*s  own  business  is  doubtless  a  good 
practical  precept  for.  avoiding  litigation.  But  the  exigencies  and 
complications  of  modem  life  require  from  most  men  a  somewhat 
more  detailed  knowledge  of  the  laws  which  govern  them. 

Another  argument  urged  in  New  York  against  codification  is  that 
it  would  tend  to*  promote  rather  than  to  diminish  litigation^,  and 
several  writers  rely  upon  the  opinion  of  &  learned  judge  who  said, 
'  I  have  never  yet  seen  a  code  which  did  not  raise  more  questions  than 
it  settled.'  Of  course  no  code  can  be  perfect  and  exhaustive,  but 
any  carefully  drafted  code  ought  to  settle  many  more  questions  than 
it  raises.  I  am  well  aware  that  the  Bills  of  Exchange  Act  might 
have  been  better  drafted  than  it  was.  But  it  has  been  in  force  for 
some  time  without  having  called  for  legislative  revision,  or  having 
given  any  trouble  to  the  Courts  in  the  way  of  interpretation. 
During  the  last  year  I  have  tried  at  least  two  cases  a  week  arising 
on  bills  or  notes,  but  I  have  never  had  occasion  yet  to  construe  any 
section  of  the  Act.  I  cannot  doubt  that  other  and  more  experienced 
draftsmen  could  deal  with  other  portions  of  the  law  in  a  yet  more 
effective  manlier.    Where  a  code  is  not  honestly  and  laboriously 

^  8e«  Mr.  Albert  Mathews,  'nioughtB  on  the  CodificAtion  of  the  Common  Law,*  p.  19. 
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expression  and  a  popular  expression  having  precisely  the  same 
meaning,  it  is  better  to  employ  the  popular  expression ;  but  it  is 
wrong  to  substitute  a  loose  popular  teion  for  a  technical  term  with 
a  precise  and  well  defined  meaning,  when  the  substitution  may 
give  rise  to  doubts  as  to  interpretation.  So  too,  when  the  same 
thing  is  meant,  the  same  expression  should  always  be  repeated 
instead  of  a  paraphrase,  for  clearness  of  meaning  is  much  more 
impoitant  in  a  statute  than  elegance  of  diction.  Looking  back  on 
the  arguments  of  our  legal  brethren  in  New  York  as  a  whole  it 
seems  to  me  that,  in  so  far  as  they  are  directed  against  codification 
generally,  they  are  very  inconclusive ;  in  so  far  as  they  indicate 
that  the  work  of  codification  should  be  carried  out  step  by  step, 
they  are  entitled  to  great  weight;  while  in  so  far  as  they  demonstrate 
the  mischiefs  arising  from  ill-considered  or  hasty  schemes  of  codi- 
fication they  are  absolutely  conclusive. 

M.  D.  Chalhebs. 


[I  feel  bound  to  add  that  for  my  6wn  part,  so  far  as  I  have  been 
able  to  form  an  opinion  of  the  draft  Civil  Code  for  New  York,  it  is 
a  decidedly  unfavourable  one.  I  am  disposed  to  agree  with  the  Bar 
Association  of  New  York  in  thinking  the  present  state  of  the  law 
better  than  that  code,  or  anything  much  like  it.  But  I  do  not 
agree  that  this  proves  codification  to  be  in  itself  undesirable  or 
impracticable. — Ed.] 
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IN  the  summer  of  1884  a  discovery  was  made  in  Crete,  which  is 
of  great  importance  for  our  knowledge  both  of  early  Doric 
Greek  and  of  early  law.  A  mill-stream  at  Hagioi  Deka  had  been 
lately  shut  off,  and  in  the  bed  appeared  some  blocks  with  an 
inscription.  The  occupier  directed  the  attention  of  an  Italian 
scholar — Dr.  Federico  Halbherr — to  it,  who  in  July  laid  bare  and 
copied  a  part.  At  his  request  Dr.  Ernst  Fabricius  completed  the 
work  by  the  beginning  of  November.  They  each  compared  their 
copy  with  the  original  before  it  was  again  covered  up,  and  com- 
municated their  copies  to  one  another.  Dr.  Halbherr  s  copy  of  the 
whole  was  edited  by  Professor  D.  Comparetti,  of  Florence,  in  the 
Mu^eo  Italiano  di  Antichith  Class.y  i.  pp.  233  foil,  (also  published 
separately);  and  Dr.  Fabricius  published  his  copy  in  MittheiL  d. 
deutdchen  archaeol,  Instituts  at  Athens,  ix.  pp.  363  foil.  Dareste  gave 
an  account  of  it  in  Bull,  de  Corresp.  Hellen,^  1885,  pp.  301-317 ;  and 
four  editions  have  appeared  in  Germany  in  1885,  each  with  a 
translation  and  notes.  Two,  by  H.  Lewy  and  F.  Bemhoft,  are 
slighter  productions ;  a  third,  by  two  Bonn  fVofessors,  F.  Bucheler 
and  E.  Zitelmann,  contains  a  scholarly  edition  of  the  text  by  the 
former  and  thorough  discussion  of  the  law  by  the  latter ;  and  the 
last,  by  Joh.  and  Theod.  Baunack,  has  elaborate  discussions  of  the 
language.  Meister  has  made  some  suggestions  in  Bezzenberger^s 
Beitrdge.-s..  139  folL  I  am  chiefly  indebted  to  Comparetti's  facsimile 
and  the  two  last-named  admirable  editions.  Fabricius  and  Dareste 
I  have  not  seen. 

The  inscription  is  on  blocks  of  grey  limestone  forming  part  of  a 
wall,  which  was  itself  probably  part  of  a  circular  inclosure  of  about 
thirty-three  mitres  in  internal  diameter.  The  inscription  is  in 
twelve  columns,  and  is  nearly  nine  metres  long  and  172  mitres 
high.  There  is  a  bade  of  0*26  mitre  high :  on  this  stand  four  rows  of 
carefully  hewn  blocks  containing  the  inscription,  and  a  blank  row 
above.  A  projecting  pilaster  bounds  it  on  the  right  of  the  spectator, 
and  the  last  column  has  space  unfiUed.  From  these  facts  and  an 
old  numbering  in  the  margin  we  may  infer  that  we  have  the  whole 
inscription^  excepting,  indeed,  the  top  left  comer  of  col.  ix.,  nearly 
the  whole  top  of  col.  x.,  and  the  whole  top  of  col.  xii.  When  the 
mill-stream  was  made,  part  of  the  top  row  of  blocks  was  removed 
or  broken.  The  tops  of  cols.  viii.  (part),  ix.,  and  xi.  were  found  a 
few  years  ago,  and  their  contents  are  given  in  Roehl's  Imct.  Oraee. 
AniiquUnmae. 


136  The  Law  Quarterly  Review.  [No.  VI. 

Hagioi  Deka  is  near  the  ruins  of  Qortyn  or  Gortyna,  a  city 
mentioned  by  Homer,  and,  excepting  Cnossus,  at  one  time  the 
most  powerful  town  in  Crete.  As  some  other  fragments  of  legal 
inscriptions  have  been  found  in  the  close  neighbourhood  of  ours, 
it  is  conjectured  that  this  was  the  site  of  the  law-court,  and  that  the 
laws  lined  the  walls. 

The  inscription  is  very  clearly  written  in  letters  of  about  an  inch 
high,  and  only  in  a  few  places,  where  the  blocks  join,  is  it  mutilated 
or  illegible.  But  it  is  in  a  dialect  little  known  from  other  writings  or 
inscriptions,  and  is  written  with  an  alphabet  of  only  eighteen  letters. 
The  digamma  is  one :  separate  signs  for  Z,  H,  H,  <1>,  X^  ^,  X2  are 
wanting.  It  is  written  fiov<TTpoif>rjhov  ('  ox-turning- wise  '),  i.e.  right 
to  left  and  left  to  right  alternately ;  of  course,  without  intervals 
between  the  words  and  without  any  marks  for  breathing  or  accent. 
Hence  in  parts  there  is  some  doubt  what  are  the  words ;  many 
forms  are  new  to  grammar,  and  some  words  are  new  to  the 
lexicon. 

On  consideration  of  the  alphabet,  of  the  syntactical  character, 
and  of  the  legal  expression,  the  date  of  the  law  is  placed  by 
Bucheler  and  others  between  the  Roman  XII  Tables  and  Plato^s 
Laws,  i.e.  cir.  450  to  350  b.o.  Zitelmann  inclines  to  the  earlier 
limit.  Now  the  Roman  code  is  hardly  known  to  us  at  all  in  an 
authentic  manner.  A  few  barely  intelligible  fragments,  variously 
expressed  by  writers  from  four  to  six  centuries  later,  and  a  few 
traditional  statements,  are  all  our  real  knowledge.  This  Cretan 
inscription  lifts  us  at  once  over  centuries  of  tradition  and  careless 
copying  to  a  first-hand  knowledge  of  one  of  the  earliest  European 
codes.  The  Twelve  Tables  of  Gortyn  (as  we  may  fitly  call  them) 
by  their  extent  and  character  take  the  lead  of  all  legal  inscriptions, 
either  of  Greece  or  Italy ;  and  I  have  therefore  thought  that  an 
English  translation  would  be  of  interest  to  the  readers  of  this 
journal.  A  summary  of  the  principal  matters  may  be  useful.  The 
details  are  better  left  to  the  words  of  the  law  itself.  Many  questions 
will  occur  to  the  reader,  for  which  no  solution  is  at  hand. 

Three  classes  of  persons  are  named  in  our  law,  freemen,  clubless 
persons,  and  slaves.  Their  relative  importance  is  roughly  indicated 
by  the  scale  of  fines  imposed  for  certain  offences ;  e.  g.  a  freeman 
has  to  pay  one  hundred  staters,  a  clubless  person  ten  staters,  a 
slave  half  a  stater ;  and,  on  the  other  hand,  a  slave  committing  the 
injury  pays  double  the  amount  imposed  on  a  freeman.  Proportioned 
to  the  fine  is  the  evidence  required.  A  freeman  clears  himself  from 
the  charge  of  false  accusation  by  his  own  oath  and  that  of  four 
compurgators :  a  clubless  man  requires  two  compurgators,  a  slave 
requires  the  oath  of  his  lord  and  one  other.     In  some  cases  freemea 
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only  are  competent  witnesses.  Clubless  persons  are  perhaps  freed- 
men  or  other  unprivileged  citizens.  Slaves  in  Crete,  according  to 
Athenaeus  (vi.  p.  263),  referring  no  doubt  to  earlier  sources  than 
his  own  time,  were  of  two  kinds,  city  slaves  purchased  for  money, 
and  country  slaves,  who  were  former  inhabitants  enslaved  by  war. 
The  latter  class  correspond  very  well  to  those  called  in  oui*  inscrip- 
tion oiKce;,  which  I  have  translated  '  householders.'  They — some- 
times, at  any  rate— occupied  separate  houses,  their  marriages  were 
recognized,  they  had  their  own  goods,  and  in  the  last  resort,  in 
default  of  kin,  they  succeeded  to  the  inheritance  of  their  lord. 
Purchased  slaves  are  also  mentioned. 

Three  distinctions  of  age  are  recognized  in  males :  ungrown,  grown, 
and  *  runners ; '  in  females  two  only,  ungrown  and  grown,  with  which 
terms  '  unripe '  and  *  ripe '  coincide,  but  relate  specially  to  marriage. 
The  age  of  puberty  was  clearly  the  division.  Qirls  are  deemed 
marriagieable  at  twelve  years  old.  A  lad  became  a  *  runner,'  L  e. 
was  admitted  to  the  public  athletic  exercises,  as  we  learn  from 
other  authorities,  at  seventeen  years  of  age. 

The  code  deals  entirely  with  private  law ;  and  the  family  and 
fiamily  property  occupy  most  of  it.  Especially  the  wife  and 
daughter  call  for  many  provisions. 

Bape  and  aduUery  are  dealt  with  on  the  same  lines.  They  are 
treated  not  as  public  wrongs  but  as  matter  for  private  compensation. 
A  freeman  is  liable  to  pay  one  hundred  staters ;  a  slave  in  a  like 
offence  against  a  free  person  (both  sexes  are  subjects  for  the 
offence)  is  liable  for  double  that  amount.  If  a  man  be  taken  in 
adultery  (and  'adultery'  perhaps  includes  unmarried  as  well  as 
married  women)  notice  is  to  be  given  to  his  kinsmen,  if  he  be  a 
freeman,^  to  his  lord,  if  he  be  a  slave,  and  unless  they  redeem  him 
in  five  days  his  captors  may  wreak  their  will  on  him.  The  possi- 
bility of  liie  captor  having  played  him  false  is  provided  for  by  his 
being  put  to  his  oath  along  with  his  friends  (§  2). 

The  family  of  free  persons  consists  of  man,  woman,  and  children. 
The  bond  between  man  and  woman  seems  to  be  loose.  The  woman's 
property  is  separate,  and  the  man  has  at  most  a  usufruct  on  her 
death  until  he  marry  again.  There  is  no  power  of  willing:  the 
children,  and  eventually  the  kin  or  tribesmen,  have  a  prospective 
title  to  the  parent's  property,  and  gifts  by  man  to  woman  or  by  son  to 
mother  are  restrained,  lest  the  heir  should  be  wronged.  But  during 
life  the  man  is  master  of  the  children,  and  man,  woman,  and  sons 
have  each  control  of  their  own  property,  whether  acquired  by  their 
own  exertions  or  by  inheritance,  and  each  is  responsible  for  his  own 
debts.  But  there  is  a  provision  for  recourse  being  had  to  the 
debtor  8  share  of  the  family  property  in  case  of  legal  damages. 
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Otherwise  no  division  is  necessary  while  father  and  mother  live ; 
and  any  sale  or  pledge  by  any  member  of  the  other's  property  is 
forbidden  and  null.  Women  before  marriage  have  apparently  no 
control  over  property  (§§  5,  6,  la,  19). 

The  sepurafion  of  man  and  woman  may  occur  by  divorce  or  by 
death.  If  a  woman  be  divorced  she  can  claim  all  her  own  goods 
brought  to  the  marriage,  and  the  half  of  what  she  has  *  woven/  and 
the  half  of  the  produce  of  her  property,  and  besides,  if  the  man  is 
the  cause  of  the  divorce,  five  staters.  If  she  die  childless,  her 
representatives  can  claim  the  like  (except  the  five  staters).  If  her 
husband  die  leaving  childreix,  and  she  marries  again,  she  can  claim 
only  her  .own  goods  and  her  husbands  gifts.  If  he  leave  no 
children,  she  can  claim  in  addition  half  of  what  she  has  woven, 
and  a  share  with  the  husband  s  relatives  of  the  produce  (perhaps) 
of  both  her  husband's  and  her  own  property.  Careful  provision  is 
made  against  her  carrying  off  anything  belonging  to  her  husband 
or  children  (§  3). 

On  the  death  of  the  father^  the  property  passes  to  the  children:  on 
the  death  of  the  mother^  the  father  has  control  till  his  death  or  second 
marriage,  but  cannot  sell  or  pledge  without  the  consent  of  the 
children,  being  of  full  age.  Afterwards  it  also  passes  to  the 
children.  The  houses  in  the  town,  with  their  contents  (i.  e.  probably 
the  in^frumen/um),  and  the  cattle  fall  to  the  sons.  The  rest  of  the 
property  is  divided  among  all  the  children,  the  sons  taking  two 
shares  each,  the  daughters  one  each.  If  a  daughter  has  received  a 
dowry  on  marriage,  she  is  excluded  from  the  inheritance  (§  5}. 

In  default  of  descendants  (children,  grandchildren,  and  great 
grandchildren  are  named),  brothers,  their  children  and  grand- 
children succeed.  In  default  of  these  come  sisters,  their  children 
and  grandchildren.  Then  *  those  belonging,'  and  last  the  family 
slaves  (§  5). 

The  division  of  the  goods  inherited  is  compulsory,  if  any  desire  it. 
The  temporary  possession  is  given  to  those  desiring  to  divide:  the 
division  of  animals  (?),  fruits,  dress,  and  loose  articles  is  made  under 
the  judge's  arbitration.  Other  things  are,  in  case  of  dispute,  put  up 
to  auction,  and  the  proceeds  divided  in  the  prescribed  shares  (§  5). 

If  a  father  leave  daughters  only,  they  are  heiresses  to  his  property, 
and  have  to  be  married  in  accordance  with  law.  The  right  to  their 
marriage  falls  to  their  father's  surviving  brothers  in  order  of  age, 
eldest  heiress  to  eldest  brother,  and  so  on ;  in  default  of  such,  then 
to  the  father  8  brothers'  sons.  No  one  had  a  right  to  more  than  one 
heiress.  In  default  of  these  the  right  comes  to  applicants  from  the 
tribe,  and  eventually,  under  certain  conditions,  to  any  one  the 
heiress  chooses  (§  lo). 
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If  the  heiress  and  the  rightful  claimant  be  too  young  to  marry, 
she  lives  in  her  father  s  house,  and  he  has  half  the  produce  of  her 
property,  but  loses  this  if,  when  both  are  old  enough,  he  refuse  to 
marry.  If  she  refuse  him,  or  refuse-  to  wait  tiU  he  is  grown,  she 
retains  the  town-house  and  its  contents,  but  forfeits  to  the  disap- 
pointed claimant  half  of  the  other  property  (§  10). 

During  her  infancy  the  management  of  her  property  falls  to  the 
rightful  claimant,  if  of  age ;  if  not',  to  her  father  s  brothers ;  if  there 
be  no  one  belonging  to  her,  then  it  falls  to  her  father's  brother^  and 
her  mother's  brother,  the  person  of  the  heiress  being  then  under  the 
mother's  charge,  or,  after  her  death,  under  that  of  the  mother's 
brother  (§§  10,  %o). 

It  may  be  that  a  daughter  has  been  already  given  in  marriage  by 
her  father  or  brother,  and  afterwards,  on  their  death,  becomes  heiress. 
If  her  husband  be  willing,  she  may  still  be  married  to  the  person 
'  belonging,'  &c.,  and  take  with  her  all  her  property,  if  she  has  no 
children,  and  half  if  she  has  children.  If  she  be  a  widow  when  she 
becomes  heiress,  she  must  marry,  if  she  has  no  children;  otherwise  - 
she  need  not.    (So  I  understand  §  10.) 

Special  provisions  (now  mutilated)  are  ma;de  for  cases  of  marriage 
with  an  heiress  or  dealings  with  her  property  otherwise  than  ac- 
cording to  law  (§10  fin.).  The  last  clause  of  the  inscription  refers 
to  the  possible  existence  of  special  orphan-judges,  who  would 
exercise  the  control  previously  given  to  kinsmen  (§  20). 

Adoption  is  fi*eely  allowed  to  grown  men.  It  is  to  be  made  in  the 
market-place  from  the  rostrum,  when  the  citizens  are  assembled. 
The  adopter  has  to  give  a  dinner  to  his  club.  The  adopter  may, 
with  the  same  publicity,  sever  the  connexion,  but  has  to  pay  a  sum 
of  money  into  the  law-court,  to  be  handed  over  as  a  *  guest-present' 
to  him  who  ceases  to  be  son  (§  14). 

An  adopted  son,  if  there  are  no  natural  children,  takes  all  the 
property,  and  has  to  perform  (under  penalty  of  forfeiture  to  the 
persons  belonging)  aU  the  divine  and  human  duties  of  the  adopter. 
If  there  are  natural  children,  he  has  only  a  daughter  s  share,  and  is 
not  bound  to  perform  the  duties  of  the  deceased  (§  14). 

A  child  may  be  bom  after  divorce  of  the  mother.  In  this  case  a 
freewoman  has  to  send  the  child  to  the  father,  and  if  he  has  no 
house,  or  cannot  be  found,  or  does  not  receive  it,  she  may  either  put 
it  away  or  rear  it  If  she  put  it  away  without  this  notice,  she  has 
to  pay  50  staters.  Similarly  a  householder  has  to  send  the  child  to 
the  lord  of  the  father,  and  if  he  does  not  receive  it,  her  lord  has  the 
right  of  disposal,  unless  in  a  year's  time  she  marry  the  same  man 
again.     Then  the  child  is  at  tiie  disposal  of  the  man's  lord.    The 

'  PreBmnably  this  {aiher*g  brother  is  alreadj  married,  and  therefore  not '  belonging.* 
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payment  in  this  case  is  25  staters.  Provision  is  also  made  for  the 
child  of  an  unmarried  householder  (§  4). 

The  ciild  of  a  free  woman  by  a  slave  is  free  or  slave  according 
(apparently)  as  the  cohabitation  takes  place  in  her  or  his  residence. 
The  free  children  only  have  a  right  to  her  property  (§8,  mutilated). 

The  seller  of  a  slave  is  liable  for  the  slave's  wrongful  acts  for  some 
time  after  sale  (§  9). 

A  person  redeemed  at  his  own  request  from  slavery  in  a  foreign 
state  is  at  the  disposal  of  the  redeemer,  till  he  has  reimbursed  him 

(§  7). 

Abduction  before  trial  of  any  one  claimed  as  slave  or  free  is  for- 
bidden under  penalties  of  a  fixed  sum,  and  so  much  for  each  day 
after  three  days  (with  a  maximum  of  threefold  the  value  ?) ;  and  a 
similar  provision  is  made  for  refusal  to  deliver  after  judgment  has 
passed  against  the  possessor.  If,  however,  the  slave  has  taken 
sanctuary,  on  formal  summons  and  demonstration  of  the  fact  the 
penalty  drops,  and  after  a  year  the  single  value  only  need  be  given. 
Action  in  such  matters  cannot  be  taken  against  (nor,  perhaps,  by) 
one  of  the  '  Rulers '  during  his  tenure  of  office.  In  case  of  doubt 
the  cause  of  freedom  was  to  be  favoured  (§  i). 

Action  to  enforce  the  obligijitions  (and  rights  Yj  qfa  deceased  person 
for  suretyship  or  a  judgment  debt,  and  some  other  cases,  must  be 
brought  within  a  year  (§11). 

Creditors  on  a  loan  or  judgment  debt  can  claim  the  surrender  of  the 
propei*ty  of  the  deceased  if  the  persons  '  belonging'  refuse  to  satisfy 
them,  but  after  surrender  have  no  further  claim  (§  17). 

Creditors  and  suitors  are  also  protected  against  any  one  making 
gifts  which  would  leave  the  donor  unable  to  satisfy  them  (§  12). 

A  judge  is  bound  to  follow  the  evidence  of  witnesses,  and  to  give 
credit  to  a  denial  on  oath.  In  default  of  evidence  he  is  himself  to 
decide  on  oath.  To  provide  due  evidence  many  important  acts  are 
expressly  directed  to  be  done  in  the  presence  of  a  specified  number 
of  witnesses  (two  or  three).  Sometimes  it  is  required  that  these 
witnesses  should  be  freemen  of  full  age  (* runners,  freemen'). 

The  sanctions  of  the  law  are  various.  Fines,  payable  probably  to 
the  injured  parfcy,  range  from  aoo  staters  to  i  obol.  Things  illegally 
removed  have  to  be  restored,  together  with  the  single  or  double 
value.  Sales,  pledges,  gifts,  promises,  in  contravention  of  the  law 
or  to  the  hurt  of  those  subsequently  entitled,  are  nullified. 

In  several  places  rtference  is  made  to  other  parts  of  this  law  and 
apparently  also  to  previous  laws.  The  application  of  the  law  is 
sometimes  expressly  limited  to  subsequent  acts,  and  one  passage 
(top  of  col.  V.)  gives  a  date,  which  may  be  that  of  the  promulgation 
of  this  code. 
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The  translation  is  intended  to  be  faithful  even  at  the  expense  of 
elegance,  and  not  to  be  more  or  less  definite  and  explicit  than  the 
original,  except  where  the  difference  of  the  two  languages  makes 
it  unavoidable.  I  have  in  most  cases  used  the  same  word  in  English 
for  the  same  word  in  Greek ;  but  I  have  not  distinguished  between 
the  three  forms  used  for  legal  direction,  viz.  the  infinitive  (most 
frequent),  the  imperative,  and  the  future  indicative.  The  gram- 
matical subject  is  often  left  to  inference,  de  I  have  translated  both 
by  '  but'  and  *  and.'  The  omission  of  this  conjunction  seems  to  be 
an  indication  of  a  new  paragraph,  which  is  in  the  original  often 
denoted  also  by  a  small  space  left  blank.  Bracketed  words  are  not 
in  the  Greek  at  all.  Italics  denote  that  the  translation  is  doubtful ; 
a  row  of  dots  that  some  words  are  not  certamly  legible.  I  have 
often  put  dots  where  the  editors  have  given  more  or  less  probable 
supplements.  However  tempting  it  may  be  to  fiU  up  blanks  by 
conjeeture,  I  have  learnt  from  the  history  of  Gains'  text  that 
such  restorations  of  more  than  a  few  letters  are  rarely  right,  and  are 
apt  to  mislead  K  The  Roman  figures  at  the  side  denote  the  columns ; 
the  division  into  sections  and  paragraphs  is  my  own. 
The  order  of  matters  is  as  follows : — 

§  I.  Claims  to  freedom  or  to  possession  of  a  slave. 
§  2.  Bape,  adultery,  and  the  like. 
'^  §3.  Awoman'srighttopropertyafterdivorceorhusband'sdeath. 
§  4.  Disposal  of  child  bom  after  divorce,  or  child  of  unmarried 
slave. 
""     §  5.  Division  of  parents'  property  after  death. 
§  6.  Separate  property  of  children  and  mother. 
§  7.  Bights  of  redeemer  in'  the  redeemed  captive. 
§  8.  Status  of  child  of  free  and  slave  parents. 
§  9.  Responsibility  for  wrongful  acts  of  a  purchased  slave. 
§  10.  MarrJAge  and  property  of  heiress. 

§  II.  Procedure  in  certain  cases  of  suretyship  and  other  obli-» 
gations. 
^§  1%.  Limitation  of  gifts  in  prejudice  of  those  having  plaims. 
§  13.  -  Prohibition  to  sell  or  pledge  a  pledged  or  disputed  slave. 
§  14.  Adoption. 
§§  15-ao.  Supplementary  provisions,  viz. : — 
§  15.  Supplementary  to  §  i. 
§  16.  Duty  of  judge. 
§  17.  Supplementary  to  §  ii. 
§  18.  »  „    §  3- 

§  ^9-  ».    .         ..    §§  3  and  I*- 

§  «o.  „  „   §  10. 

*  See  preface  to  Krfiger  and  StadeiDimd*8  second  edition  of  Gaiaa,  pp.  z-ziiL 
VOL.  II.  h 
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§  I- 

Whoever  is  going  to  contend^  about  a  freeman  or  slave,  shall 
not  lead  him  away  before  triaL  And  if  he  lead  him  away  (the 
judge)  shall  adjudge  (a  fine  of)  ten  staters  in  case  of  a  freeman, 
five  in  case  of  a  slave  for  leading  him  away,  and  shall  judge 
that  he  let  him  go  within  three  days.  And  if  he  shall  not  let  him 
go,  he  shall  adjudge  (a  fine  of)  a  stater  in  case  of  a  freeman,  a 
drachm^  in  case  of  a  slave  for  each  day  until  he  let  him  go,  and 
with  respect  to  the  time  the  judge  shall  decide  on  oath. 

And  if  he  should  deny  leading  him  away,  the  judge  shall  decide 
on  oath,  unless  a  witness  should  declare. 

And  if  the  one  contend  that  he  is  free  and  the  other  that  he  is  a 
slave,  the  stronger  shall  be  they  who  declare  him  to  be  free.  And 
if  they  contend  about  a  slave,  saying  each  that  it  is  his  (slave),  if  a 
witness  declare  it,  the  judge  shidl  decide  according  to  the  witness, 
but  if  they  either  declare  for  both  or  for  neither,  the  judge  shall 
decide  on  oath. 

And  if  the  possessor  lose  his  suit,  he  shall  let  a  freeman  go  within 
five  days,  but  a  slave  he  shall  give  back  into  hands  (of  his  opponent). 
And  if  he  let  him  not  go  or  give  him  not  back,  (the  judge)  shall 
adjudge  him  to  win  in  case  of  a  freeman  fifty  staters,  and  a  stater 
for  each  day  until  he  let  him  go,  and  in  case  of  a  slave  ten  staters 
and  a  drachm  for  each  day  until  he  give  him  back  into  hands. 
And  if  the  judge  shall  adjudge  (a  fine),  there  shall  be  exacted  within 
a  year  threefold  ^  or  less,  not  more,  and  with  respect  to  the  time  the 
judge  shall  decide  on  oath. 

And  if  the  slave,  in  whosesoever  case  he  has  lost  his  suit,  take 
sanctuary,  (the  defendant)  summoning  him  in  the  presence  of  two 
witnesses,  runners  \  freemen  shall  point  out  (the  fact)  at  the  temple 
wherever  *  he  be  in  sanctuary  •,  either  (the  defendant)  himself  or 
another  on  his  behalf;  and  if  he  summon  not  and  point  not  out,  he 
shall  restore  what  has  been  written. 

And  if  .he  even  give  him  not  back  in  the  year,  he  shall  besides 
restore  the  single  values  '^,  and  if  he  die,  while  the  suit  is  in  conten- 
tion, he  shall  restore  the  single  value. 

And  if  (one  when)  Ruling"  lead  away  (a  slave),  or  another  lead 

'  I.  e.  at  Iaw.    The  word  (fioXf r)  ia  new,  and  it  applied  to  both  parties. 

*  A  drachm  was  half  a  (silver)  stater.  An  Aeginetan  stater  was  worth  abont  as.  Siil. 
'  ra  rpvrpa.    If  it  means  *  threefold/  we  mnst  take  it  that  the  maTimnm  sum  to  oe 

exacted  in  a  year  was  threefold  the  value  of  the  slave.    Lewy  translates  '  a  third  part.' 

*  At  seventeen  yean  of  age  Cretans  were  admitted  to  the  pnblio  athletio  ezeivises. 
*  ■  Or  '  however.  •  yacvci  from  vai6s. 

*  ri/iar  might  be  'penalties,*  and  this  translation  wonid  better  suit  the  plm«l. 

'  Moa/uw,  Aristotle,  Pol.  ii.  7.  $  5,  compares  the  ten  Mdcftot  <d  Crete  with  the  five 
Ephori  of  Sparta ;  die.  B.  P.  ii.  35. 


April,  1886.]  Tlie  Twelve  Tables  of  Oortyn.  143 

■  — : X 

away  (a  slave)  of  one  Baling  \  if  he  leave  oiSce,  he  shall  contend, 
and  if  he  lose  his  suit  he  shall  restore  ....  what  has  been  written. 
To  one  that  leads  away  (a  slave)  won  in  a  suit  •  . .  (or)  pledged, 
there  shall  be  no  damage.  II. 

§  a. 

K  one  lie  by  force  with  a  freeman  or  freewoman,  he  shall  restore  - 
a  hundred  staters,  but  if  with  (the  man  or  woman)  of  a  dubless ' 
person,  ten  staters.  K  a  slave  (force)  a  freeman  or  freewoman,  he 
shall  restore  twofold,  and  if  a  fireeman  (force)  a  male  or  female 
householder  ^  five  drachms ;  and  if  a  male  householder  (force)  a  male 
or  female  householder,  five  staters. 

If  one  should  overpower  by  force  an  indoor  ^  slavewoman,  he  shall 
restore  two  staters,  but  if  (he  force)  one  already  overpowered  in  the 
daytime,  one  obol  \  but  if  in  the  night,  two  obols :  and  the  slave 
shall  be  mqre  sworn  ^. 

If  one  attempt  to  lie  with  a  freewoman  in  the  hearing^  of  a 
kinsman,  he  shall  restore  ten  staters,  if  a  witness  should  declare  it. 

If  one  be  taken  in  adultery  ^  with  a  freewoman  in  (her)  father's 
(house),  or  in  (her)  brother's,  or  in  her  man's,  he  shall  restore  a 
hundred  staters,  but  if  in  another's  fifty  (staters).  But  if  (he  be  . 
taken)  with  the  (woman)  of  a  clubless  man,  ten  (staters),  and  if  a 
sbve  (be  taken)  witli  a  freewoman,  he  shall  restore  twofold ;  if  i 
slave  with  a  slave,  five  (staters). 

And  he  shall  give  notice  in  the  presence  of  three  witnesses  td 
the  kinsmen'  of  him  that  is  taken,  to  redeem  in  five  days ;  and 
to  the  lord  of  a  slave,  in  the  presence  of  two  witnesses.  And  if  he 
shall  not  redeem,  he  shall  be  at  the  disposal  ^^  of  those  who  took  him 
to  deal  with  him  however  they  will. 

And  if  he  say  that  he  beguiled  him,  he  that  took  him  shall  swear 
in  the  case  of  the  fifty  staters  or  more,  himself  with  four  others, 
each  imprecating  upon  himself,  and  in  the  case  of. the  clubless 
man,  himself  with  two  others,  and  ii^  the  case  of  the  householder^ 
his  master  with  one  other,  that  he  took  him  in  adultery  and 
beguiled  him  not. 

^  '  On  behalf  of  a  Buler '  (Ziteler),  bat  /cwTfuovrot  can  hardly  be  that. 

*  arrrcupos.    On  the  Cretan  kraipiai  see  Athen.  i7.  22  (p.  143). 

'  foucta  c  fwKvuf  (aoc.)  'serfs  '»vc^iiroi  Arist.  FoL  ii.  7.  %  3.  Lysias  explains  oiicc^ 
in  a  law  of  Solon's  by  ^cpdirwy  (0.  Theomn.  p.  t  1 7). 

*  §y9o$i9iap,  or  as  two  words,  *  (a  slave)  of  his  own  ironi  indoors.* 

*  Obols  one-sixth  of  a  draclun,  or  one-twelfth  of  a  stater. 

*  opKwrtpav,  i.e.  have  prior  daim  to  swear  (Ziteler)  ?  have  more  title  to  credence  t 

"*  oMtvomtn  KoJ^ara,  The  Cretans  are  said  to  have  used  '  hear  *  in  the  sense  of '  k'eep.' 
Hence  perhaps  *  in  the  care  of  a  relative.* 

'  /lounor^/MMxc^ttiy  may  perhaps,  as  in  Attic,  not  be  confined  to  mairied  women, 

*  /raScoratf. 

"  fin  with  dative. 
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§3- 

If  a  man  and  woman  separate,  she  shall  have  her  own  things, 
which  she  had  when  she  went  to  the  man,  and  the  half  of  the  fruit, 
if  it  be  from  her  own  goods,  and  the  .  • .  (part?)  whatever  it  be  (of) 
whatever  she  has  woven,  and  five  staters,  if  the  man  be  the  cause 

Xn.  of  the  divorce  ^ ;  but  if  the  man  should  say the  judge  shall 

decide  on  oath. 

But  if  she  should  bear  off  anything  else  of  the  man's,  she  shall 
restore  five  staters,  and  whatever  she  bear  off,  itself  (shall  she  give 
back),  and  whatever  she  have  taken  away,  itself  shall  she  give  back. 
And  whatsoever  things  she  shall  deny  (having  taken),  the  judge 
shall  adjudge  the  woman  to  deny  on  oath  by  Artemis,  near  the 
Amydaeum  near  the  Bowwoman '.  And  whatever  any  one  shall 
take  away  from  her  ^,  after  she  has  denied  on  oath,  (he)  shall  restore 
five  staters  and  the  thing  itself.  And  if  a  stranger  join  'unpacking 
%p  ^,  he  shall  restore  ten  staters,  and  twofold  the  thing  itself,  what- 
soever the  judge  shall  swear  he  has  joined  in  packing  up. 

If  a  man  should  die,  leaving  children,  if  the  woman  will,  she 
shall  be  wedded,  having  her  own  things,  and  whatever  her  man 
have  given  her  according  to  what  is  written,  in  presence  of  three 
witnesses,  runners,  freemen ;  but -if  she  bear  off  anything  of  the 
children's,  there  shall  be  right  to  sue. 

And  if  he  leave  her  childless,  she  shall  have  her  own  things,  and 
of  whatever  she  has  woven  the  half,  and  of  the  fruit  from  within 
a  • . .  share  with  those  belonging^,  and  anything  her  man  have 
given  her  as  is  written ;  but  if  she  bear  off  anything  else,  there  shall 
be  right  to  sue. 

And  if  a  woman  should  die  childless,  there  shall  be  given  back  to 
those  belonging  her  own  things,  and  the  half  of  what  she  has 
woven,  and  the  half  of  the  fruit,  if  it  be  from  her  own  things. 

Guerdon  ^  if  man  or  woman  will  to  give  (they  shall  give)  either 
dress  or  twelve  staters  or  a  piece  of  goods  worth  twelve  staters,  and 
not  more. 

If  a  female  householder  be  separated  from  a  male  householder  in 
his  life  or  by  his  death,  she  shall  have  her  own  things  ;  but  if  she 
bear  off  anything  else,  there  shall  be  right  to  sue. 

'  Statue  of  Artemii  with  a  bow. 

'  The  Greek  has  the  ample  datire.    Ziteler  takes  it  as  '  for  her.* 

*  Othen 'leading  off.' 

.    '  M  cin/9aXAoyrcf  soff  h9ifi6KKu  (both  ezprenioxiB  ooour),  i.e.  thoie  on  whom  a  right 
or  dnty  deTolvee  by  law,  usually  on  the  ground  of  kinahip. 

•  MOfuarpa  *  legacy,*  Lewy;  'marriage-gift,*  Comparetti;  'gift  for  funeral  ezpenaeiy* 
Bfioheler;  'alimentation,*  Bemhoft  (who  then  translates  'or  drees'  instead  of  'either 

'  drees*).    It  seems  to  mean  simply  '  a  gift ;  *  perhaps  '  on  parting : '  so  Ziteler  doubtfully^ 
mad  Baunaeks. 
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§4.  • 

If  a  woman  bear  a  child  while  divorced,  (she)  shall  send  it  to  the 
man  to  his  roof  ^  in  the  presence  of  three  wiiaiesses.  And  if  he  should 
not  receive  it,  the  child  shall  be  at  the  mother's  disposal  to  bring 
up  or  to  put  away ;  and  the  kinsmen  and  the  witnesses  shall  be  -  / 

more  sworn  whether  they  sent  the  child. 

And  if  a  female  householder  bear  a  child  while  divorced  (she) 
shall  send  it  to  the  lord  of  the  man,  who  wedded  her,  in  the 
presence  of  two  witnesses.  And  if  he  shall  not  receive  it,  the  child  IV. 
shall  be  at  the  disposal  of  the  lord  of  the  female  householder.  And 
if  she  should  be  wedded  again  to  the  same  man  in  the  course  of  the 
first  year,  the  child  shall  be  at  the  disposal  of  the  lord  of  the  male 
householder,  and  he  that  sent  it  shall  be  more  sworn  and  the 
witnesses. 

A  woman  divorced,  if  she  should  cast  away  a  child  before  sending 
according  to  what  is  written,  shall  restore  in  case  of  a  free  (child) 
fifty  staters,  in  case  of  a  slave  five-and-twenty,  if  she  lose  the  suit. 
But  if  a  man  has  no  roof  whither  she  shall  send  it,  or  she  do  not 
see  him,  if  she  should  put  away  the  child,  it  shall  be  without 
damage  (to  her). 

K  a  female  householder  unwedded  should  conceive  and  bring 
forth,  the  child  shall  be  at  the  disposal  of  the  lord  of  the  father^. 
But  if  the  father  should  not  be  alive,  it  shall  be  at  the  disposal  of 
the  lords  of  the  brothers. 

§5. 

The  father  shall  have  power  ^  over  the  children  and  over  the 
goods,  over  the  division  (thereof),  and  the  mother  over  her  own 
goods.  While  they  live,  it  shall  not  be  necessary  to  divide ;  but  if 
one  should  be  cast  in  damages,  division  shall  be  made  to  him  that 
is  cast  in  damages  as  has  been  written. 

And  if  one  die,  the  roofs  ^  in  the  city  and  whatever  is  in  the  roofs, 
in  which  no  householder  houses,  housing  on  the  spot,  and  the  cattle 
and  the  strong-footed^,  such  as  are  not  a  householder's,  shall  be  at 
the  disposal  of  the  sons,  and  all  the  other  goods  they  shall  well 
divide,  and  the  sons  as  many  soever  as  they  be  shall  be  allotted  ^ 
each  two  shares,  and  the  daughters  as  many  soever  as  they  be,  each 
one  share. 

(And  they  shall  divide)  the  mother's  things  also,  if  she  die,  as 

^  ffTCTor.    (The  word  '  home  *  is  wanted  for  oZvot  and  its  cognates.) 
'  According  to  Zitelmann,  *  the  father  of  the  female  hoaseholder.* 

*  ra  vpofiara  «u  ra  KaproModa,  Are  'the  strongfooted '  hones  and  mnlesf  Ot  fiAm/xa 
hnm.    Or  oxen?  or  all  laige  beasts?    In  Find.  0/.  ziii.  114,  it  means  a 'bnU.* 

*  AariRirtrtoAa7x^<c'-    It  seems  to  be  in  fact, '  to  take  by  inheritance.* 
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....  And  if  there  be  no  goods  but  there  be  a  roof^  the  daughters 
shall  have  allotted  to  them,  as  has  been  written. 

And  if  the  father  being  alive  will  to  give  to  her  that  is  being 
wedded,  he  shall  give  according  to  what  is  written  and  not  more. 
And  to  whomsoever  he  before  gave  or  promised^  this  shall  she 

V.  have  and  not  be  allotted  other  things.  Whatever  woman  has  no 
goods  either  from  her  father's  gift  or  her  brother  s,  or  his  promise 
or  by  allotment /rom  lAe  time  that^  the  Aethalian  troop,  Kyllos  and 
friends,  were  rulers^,  these  women  shall  have  allotments,  but  for 

''-    those  previous  there  shall  be  no  right  to  sue. 

If  a  man  or  woman  die,  if  there  be  children  or  children's  children 

'  or  children  of  these,  they  shall  have  the  goods.  And  if  there  be 
none  of  these,  but  there  be  brethren  of  the  deceased  and  brethren's 
children  or  children  of  these,  they  shall  have  the  goods.  And  if 
there  be  none  of  these,  but  there  be  sisters  of  the  deceased  and 
sister's  children  or  children's  children,  they  shall  have  the  goods. 
And  if  there  be  none  of  these,  (then)  to  whomsoever  it  belongs, 
whenever  it  be^,  they  shall  take  the  goods  to  themselves.  And  if 
there  should  not  be  any  belonging,  then  whoever  be  the  lot^  of  the 
house,  these  shall  have  the  goods. 

And  if  (of)  those  belonging,  some  will  to  divide  the  goods  and 
some  do  not,  the  judge  shall  adjudge  all  the  goods  to  be  at  the  dis- 
posal of  those  who  will  to  divide,  until  they  divide.  And  if,  after 
the  judge  has  adjudged  it,  (any  one)  by  force  disturb  ^  or  lead  away 
or  bear  off,  he  shall  restore  ten  staters  and  the  thing  itself  twofold. 
And  (in  respect)  of  mortals'^  and  fruit  and  clothing  and  btacelets 
and  superficial®  goods,  if  they  will  not  to  divide 

.  shall  decide  on  oath  in  reference  to  the  matters  in  contention.' 
And  if  in  dividing  the  goods  they  do  not  agree  about  the  division, 
ihey  shall  put  up  the  goods  for  sale,  and  selling  to  whosoever  offers 
most,  they  shall  allot  themselves  (of)  the  value  each  the  share  be- 
longing. And  when  they  divide  the  goods,  there  shall  be  present 
three  or  more  witnesses,  runners,  freemen: 

VI.  If  he  give  to  a  daughter,  (it  shall  be)  according  to  the  same 
(rules). 

>  mr^ewwift,  which  recaUi  the  Roman  spondere. 

'  ai  oHammf  6rt, '  m  when.*    BannackB  andentand  it '  as  was  preicribed  when.* 
'  Aiiitotle^  Pol.  ii.  7.  §§  5-7,  lavB  the  Cretans  chose  their  rolerB  from  certain  dani,  and 
that  often  the  pilen  were  depoBed  by  conspiracies  either  of  their  fellows  or  of  private 
persons.      Another  Cretan  inscription  dates  by  the  role  of  the  Aethalians  (Caaer*s 
Deleetug  Itucr.  Oraec,  No.  121,  ed.  2). 

*  I.  e. '  at  whatever  point  in  the  line  of  snocession.' 

*  o  /cKapoi,  i.  e.  the  whole  number  of  householders  belonging  to  the  family.  Ephorui 
(as  Athenaeus,  vi.  p.  263,  tells  us)  said  the  Cretan  slaves  were  called  Kkapurm. 

*  Or 'enter.' 


'  *  Animals,*  Baxmacks  ;  'perishable  things/  B.  8c  Z. 
'  €inwoKouor  is  'moveables    (see  LiddeU  and  Soott,  s.  v. 


iwtwKa)  tantpeUex, 
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§  6. 

While  the  father  lives,  no  one  aball  buy  or  take  in  pledge  from 
the  son  (any)  of  the  father's  goods,  but  whatsoever  he  have  himself 
acquired  or  had  allotted  to  him,  he' shall  sell  if  he  will.  Nor  shall 
the  father  (sell  or  promise)  the  children's  goods,  whatever  they 
have  themselves  acquired  or  had  allotted  to  them,  nor  shall  the 
man  sell  or  promise  the  woman's,  nor  the  son  the  mother's.  And 
if  any  one  should  buy  or  take  in  pledge  or  obtain  promise,  and  it 
is  written  otherwise  than  these  writings  are  written  ^  .  .  .  .  the 
goods  shall  be  at  the  disposal  of  the  mother  and  at  the  disposal  of 
the  woman,  and  he  who  sold  or  gave  in  pledge  or  promised  shall 
restore  twofold  to  him  that  bought  or  took  in  pledge  or  obtained 
promise,  and  if  there  be  any  other  matter  of  damage,  the  single 
(value):  and  for  matters  previous  there  shall  be  no  right  to  sue. 
And  if  the  opposite  contendant  contend  in  respect  of  the  thing, 
whatever  they  are  contending  about,  that  it  is  not  the  mother's  or 
the  woman's,  he  shall  contend  in  whatever  way  it  belongs  (to  con- 
tend) before  the  judge  as  each  thing  is  written  '. 

And  if  the  mother  die  leaving  children,  the  father  shall  have 
power  over  the  mother's  things,  but  shall  not  sell  nor  pledge  unless 
the  children  being  runners  approve.  And  if  one  should  buy  or 
take  in  pledge  otherwise,  the  goods  shall  be  at  the  disposal  of  the 
children,  and  he  that  sold  or  he  that  pledged  shall  restore  to  him 
that  bought  or  took  in  pledge  the  double  of  the  value,  and  if 
there  be  any  other  matter  of  damage,  the  single  (value).  But  if' 
he  wed  another  woman,  the  children  shall  have  power  over  the 
mother's  things. 

§7. 

And  if  ...  .  being  held  in  bondage  from  a  foreign  state,  and  by 
his  ^  choice  some  one  shall  redeem  him,  he  shall  be  at  the  disposal 
of  the  redeemer,  until  he  pay  back  what  belongs.  And  if  they  do 
not  agree  about  the.  amount,  or  (it  be  asserted)  that  he  redeemed 
him  without  his  ^  choice,  the  judge  shall  decide  on  oath  in  reference 
to  the  matter  in  contention. 

§  8. 

?  I*  . .  .  (if)  coming  to  a  free  woman  he  wed  her,  the  children  shall  vil. 
be  free.  But  if  a  freewoman  to  a  slave,  the  children  shall  be  slave.  • 

*  I.  e.  if  the  oontnot  ii  not  aooording  to  the  provisioiui  of  thii  law. 

.  '•  I.  e.  he  ihaU  cany  on  the  appropriate  Boit  aooording  to  the  speoifio  requirements  of 
the  law. 
'  I.  e.  the  captive*!. 

*  At  least  fourteen  letters,  which  oompoee  no  intelligible  word*  (o<ir«^cporora7). 
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And  if  there  be  bom  from  the  same  mother  free  and  slave  children, 
if  the  mother  die,  if  tliere  be  goods,  the  free  children  shall  have 
them ;  but  if  freemen  should  not  be  forthcoming,  those  belonging 
shall  take  them  to  themselves. 

§9- 
If  (one)  after  buying  a  slave  from  the  market,  shall  not  export  ^ 
him  within  sixty  days,  if  he  have  wronged  any  one  before  or  after  ', 
there  shall  be  right  of  suit  to  him  that  has  acquired  (him). 

§  lO. 

An  heiress  '  shall  be  wedded  to  her  father's  brother,  the  eldest  of 
those  that  are.  And  if  there  be  more  heiresses  and  father  s  brothers, 
(the  second)  shall  be  wedded  to  the  next  eldest.  And  if  there  be 
no  father's  brothers,  but  brothers'  sons,  (she)  shall  be  wedded  to 
one  that  is  (child)  of  the  eldest.  And  if  there  be  more  heiresses 
and  more  brothers'  sons,  (the  next  eldest  heiress)  shall  be  wedded 
to  another  who  is  next  to  him  that  is  (child)  of  the  eldest.  And 
he  that  belongs  shall  have  one  heiress  and  not  more. 

And  so  long  as  he  to  whom  it  belongs  to  wed  be  unripe,  or  the 
heiress  (be  unripe),  the  heiress  shall  have  the  roof,  if  there  be  one, 
and  he  to  whom  it  belongs  to  wed  shall  have  allotted  to  him  the 
half  of  the  produce  of  all.  And  if  he  to  whom  it  belongs  to  wed, 
being  nloot  from  running*,  will  not,  (though)  grown,  to  wed  her 
(though)  grown,  all  the  goods  and  the  fruit  shall  be  at  the  disposal 
of  the  heiress  until  he  wed  her.  But  if  being  a  ruimer  he  to  whom 
it  belongs  will  not  to  wed  her  grown  (and)  willing  to  be  wed,  the 
kinsmen  of  .the  heiress  shall  contend.^,  and  the  judge  shall  adjudge 
him  to  wed  within  two  months ;  and  if  he  wed  her  not,  as  is  written, 
she  having  all  the  goods  (shall  be  wedded)  to  him  that  belongs  if 
there  be  another.  And  if  there  should  be  none  belonging,  she  shall 
be  wedded  to  whomever  she  will  of  those  of  the  tribe  who  ask. 

And  if  (when)  grown  she  will  not  be  wedded  to  him  that  belongeth, 
Vin.  or  he  that  belongeth  be  unripe,  and  the  heiress  ....  the  heiress 
shall  have  the  roof,  if  there  be  one,  in  the  city  and  whatever  is  in 
the  roof,  and  having  allotted  to  her  the  half  of  the  other  things  she 
shall  be  wedded  to  another,  whomever  she  will  of  those  of  the  tribe 
who  ask ;  and  a  portion  of  the  goods  shall  be  given  to  one  \ 

^  wtpaiwrti.    Bftoheler  takee  it  of  '  fixing  •  limit  ;*  so  that  otherwise  the  law  limlti 
refponribility  to  sixty  dayi. 
'  Before  or  after  the  purchase  f  or,  as  Ziteler  prefers,  the  promiilgation  of  this  law  I 
'  a  vorpoioicof  »i)  varpffovxof. 

*  oMoipofun,  i.  e.  is  not  yet  old  enough  to  belong  to  the  pnblio  Athletic  dasses.    CL 
Eesyoh.  v.  MvytKot. 

*  I.  e.  bring  an  action  against  him. 

*  I.  e.  to  the  fint  entitM  to  marry  her  (Baonaoks). 
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And  if  there  should  not  be  any  persons  belonging  to  the  heiress 
as  is  written,  she,  having  all  the  goods,  shall  be  wedded  to  whomever 
of  the  tribe  she  will.    And  if  no  one  of  the  tribe  should  will  to  wed 

her,  the  kinsmen  of  the  heiress  ^ not  ...  to  wed  her;  and 

if  one  wed  her  within  thirty  days  from  the  time  they  have  (so)  said; 
(well),  but  if  not  she  shall  wed  another  whomever  she  may  be  able. 

And  if,  her  father  or  brother  having  given  her  (in  marriage)^  she 
become  heiress,  if  he  to  whom  they  gave  her  being  willing  to  wed, 
she  should  not  be  willing  to  be  wedded,  if  she  has  had  children, 
(then)  having  allotted  to  her  (half)  of  the  goods  as  has  been  written 
she  shall  be  wedded  to  .... ;  but  if  there  should  be  no  children, 
having  all  (the  goods)  she  shall  be  wedded  to  him  that  belongs,  if 
there  be  one,  and  if  not,  (then)  as  has  been  written. 

If  a  man  should  die  leaving  children  to  an  heiress,  if  she  will  she 
shall  be  wedded  to  whomever  of  the  tribe  she  can,  but  without 
compulsion.  But  if  the  dead  man  should  leave  no  children,  she 
shall  be  wedded  to  him  that  belongs,  as  has  been  written.  And  if 
he  to  whom  it  belongs  to  wed  the  heiress  should  not  be  resident  and 
the  heiress  be  ripe,  she  shall  be  wedded  to  him  that  belongs  ^  as  has 
been  written. 

And  (one)  shall  be  heiress,  if  there  be  no  father  or  brother  from 
the  same  father.  And  over  the  working  of  the  goods  the  father's 
brothers  shall  have  power  ....  the  half  as  long  as  she  be  ...  . 
And  if  while  she  is  unripe,  there  should  be  no  one  belonging,  the 
heiress  shall  have  power  over  the  goods  and  the  fruit,  and  so  long 
as  she  be  unripe,  she  shall  be  brought  up  with  her  mother ;  and  if 
there  should  not  be  mother,  she  shall  be  brought  up  with  her 
mothers  brothers. 

And  if  any  should  wed  the  heiress  and  it  has  been  otherwise 
-written  ....  those  belonging  (if)  he  leave  an  heiress  ....  DC* 
mother's  brothers  to  pledge  ....  the  sale  shall  be  lawful,  and  the 
.....  (if)  any  one  should  buy  goods  or  take  in  pledge  any  of  the 
goods  of  the  .  .  .  .,  the  goods  shall  be  at  the  disposal  of  the  heiress, 
and  he  that  sold  or  pledged  shall  to  him  that  bought  or  took  in 
pledge  restore,  if  he  lose  his  suit,  twofold,  and  if  there  be  any  other 
damage  he  shall  besides  restore  the  single  value,  as  ...  >  and  for 
matters  previous  there  shall  be  no  right  to  sift.  And  if  the  opposite 
contendant  contend  about  the  thing  for  which  they  are  contending 
that  it  is  not  the  heiress's,  the  judge  shall  decide  on  oath ;  and  if  he 
should  win  that  it  is  not  the  heiress's,  he  shall  contend,  in  whatever 
.way  it  belongs  (to  contend)  as  each  thing  is  written. 

^  ProbftUy  to  be  supplied  thoB :  '  ihaU  umoimoe  in  the  tribe  tbat  no  one  wiUa  to  wed 
her.'  '  The  next  in  legal  snooetfiion. 

'  The  iMt  line  of  col.  viii.  and  the  first  ten  of  ool.  ix.  are  partly  lost. 
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§  ^^• 

If  a  man  should  die  having  become  surety  or  having  lost  a  suit, 
or  owing  9e€uriiie9  ^,  or  having  cheated  or  having  made  an  agreement^ 
or  another  to  him^,  (he)  shall  contend  in  the  course  of  the  first  year : 
and  the  judge  shall  give  judgment  in  reference  to  the  matters  in  con-  . 
tention.  If  he  contend  upon  a  suit  won,  the  judge  and  the  registrar 
if  he  be  alive  and  a  citizen,  and  the  witnessed  who  belong  (shall 
declare),  and  of  a  suretyship  and  of  eecuritiee^  and  of  cheating  and  of 
an  agreement,  those  who  belong  shall  declare  as  witnesses.  And  if 
they  fail,  he  shall  adjudge  that  (the  plaintiff),  himself  on  oath  and  --V 
the  witnesses,  shall  win  the  single  value  \  ' 

K  a  son  become  surety,  so  long  as  his  father  live,  he  shall  be  led 

away,  himself  and  the  goods,  whatever  he  has  acquired. 

/^      K  any  one  do  not  give  back  .  .  •  .  \\\  lines  broken]  ....  if 

/\^    grown  witnesses  declare,  in  case  of  a  hundred  staters  or  more,  three 

/       '  (witnesses),  in  case  of  less  as  far  as  ten  staters,  two,  in  case  of  less, 

one,  he  shall  give  judgment  in  reference  to  the  declarations  made. 

And  if  the  witnesses  should  not  declare,  ....  [2  lines  broken] 

X.  ....  he  shall  either  deny  on  oath  or  .*.  .  .  [15  lines  wanting].  v^ 

§  la. 

....  son  to  mother  ....  a  hundred  staters  or  less,  but  not  more; 
and  if  (he)  should  give  more,  if  those  belonging  will,  they  shall  pay 
back  the  money  and  have  the  goods.  But  if  any  one  should  give 
while  owing  money,  or  when  cast  in  damiages  or  while  a  suit  is  in 
contention,  if  the.  remainder  should  not  be  of  the  worth  of  the 
damages,  the  gift  shall  be  of  no  good. 

(One)  shall  not  buy  a  man  ^  that  is  pledged,  before  he  that  pledged 
have  redeemed*  (him),  nor  one  who  is  under  contention,  nor  receive 
(such  as  gift?),  nor  obtain  promise  (of  him),  nor  take  (him),  in  pledge. 
And  if  any  one  should  do  any  of  these  things,  it  shall  be  of  no  good, 
if  two  witnesses  should  declare  (it). 

Adoption  shall  be  whenever  ^  any  one  will.    Adoption  shall  be 

'  crxoioron.    Cf.  Hefljoh.  ttotw  Iv^x'^por- (Bannacks,  and  Leo  a-jprnd  Bernliofi). 

'  I.e.  either  'another  die  in  debt  &c.  to  him  *  (which  however  introduoee  no  new  position), 
or '  another  be  in  debt  &c.  to  the  dead '  (which  introdaces  the  caae  of  the  dead  being  creditor). 

'  Baunackfl  take  it,  '  he  shall  adjudge  their  matters,  and  that  the  witneases  paj  the 
■ingle  value.*    I  have  foUowed  Biicheler. 

*  wnpawQVme»eptamov^  i.  e.  a  man  slave.  So  in  §  15.  Elsewhere  '  man'  represents  orcp. 
'  Baunacks  are  right  in  reading  oAAtwrcrai. 

*  Others  *■  from  whenoe,*  i.  e.  from  what  family. 
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in  the  market-place,  when  the  citizenB  are  assembled,  from  the 
stone  from  which  addresses  are  made.  And  the  adopter  shall  give 
to  his  own  club  a  victim  and  a  pitcher  of  wine. 

And  if  (the  adopted)  take  over  all  the  goods  and  there  dwell  not 
with  him  natural  children,  he  shall  perform  the  divine  and  human 
(duties)  of  the  adopter  and  take  them  on  himself  as  is  written  for 
natural  children.  And  if  he  will  not  to  perform  them  as  is  written, 
those  belonging  shall  have  the  goods.  But  if  there  be  natural 
children  to  the  adopter,  with  the  males  (shall  share)  the  adopted  as 
the  females  have  allotted  to  them  from  their  brothers ;  and  if  there  XI« 
be  no  maled  but  females,  the  adopted  (male)  shall  have  an  equal 
share :  and  he  shall  not  be  obliged  to  perform  the  duties  of  the 
adopter  and  to  take  to  himself  the  goods,  whatever  the  adopter  have 
left ;  and  mor6  the  adopted  shall  not  come  to. 

And  if  the  adopted  should  die  without  leaving  natural  children, 
the  goods  shall  return  to  those  who  belong  to  the  adopter. 

And  if  the  adopter  (will  ?),  he  shall  renounce  in  the  market-place 
from  the  stone  from  which  addresses  are  made,  when  the  citizens 
are  assembled.  And  he  shall  hand  over  .  .  .  staters  to  the  law- 
court.  And  the  registrar  shall  give  them  back  as  a  guest-present  to 
him  that  was  renounced. 

And  a  woman  shall  not  adopt,  nor  shall  an  ungrown  male. 

And  these  shall  be  dealt  with,  as  he  has  written  these  writings, 
and  for  matters  previous,  however  Any  one  be,  there  shall  no  Jonger 
be  right  to  sue  either  for  the  adopted  or  against  the  adopted. 

§  15. 

Whoever  leads  away  a  man  ^  before  trial,  shall  always  be 
received  ^  (?). 

§16.  • 

A  judge,  whatever  it  has  been  written  he  should  judge  according 
to  witnesses  or  as  denied  on  -oathj  shall  so  judge  as  has  been 
written ;  and  in.  respect  of  other  matters  he  shall  decide  on  oath 
in  reference  to  the  matters  in  contention. 

§17. 
If  (a  man)  die,  owing  money  or  having  lost  a  suit,  if  those  to 
whomsoever  it  belongs  will  to  take  over  the  goods,  to  restore  for 
him  the  damages  and  the  money  to  whomsoever  he  owes,  they  shall 
have  the  goods.    And  if  they  will  not,  the  goods  shall  be  at  the . 
disposal  of  those  who  won  the  suit  or  those  to  whom  he  owes  the 

*  arrpowor,  i.  e.  a  man  slaTO. 

*  We  Bhonld  rather  have  expected :  '  Any  one  may  receive  a  man  whom  a  suitor  leads 
sway  before  trial.'    And  00  the  sentence  is  generally  understood. 
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money,  and  other  damage  there  shall  be  none  to  those  who  belong. 
And  there  shall  be  led  away  on  account  of  the  father  the  father's 
goods,  and  on  account  of  the  mother  the  mother's  goods. 

§i8. 

A  woman  who  ever  separates  from  a  man,  if  the  judge  shall 
adjudge  an  oath,  shall  deny  on  oath  within  twenty  days  in  the 
presence  of  the  judge.  Whatever  he  imputes  to  her,  he  shall 
give  notice  (thereof)  at  the  commencement  of  the  suit  to  the  woman 
and  to  the  judge  and  to  the  registrar  the  fourth  day  before  in  the 
presence  of  ...  • 

xn.  (^4  ^^^  wanting.) 

§19. 
If  a  son  gave  goods  to  his  mother  or  a  man  to  a  woman,  as  had 
been  written  before  these  writings,  there  shall  be  no  right  to  sue ; 
but  for  the  future  he  shall  give  as  has  been  written. 

§  %o. 

Heiresses,  if  there  be  no  orphan-judges,  so  long  as  they  are  un- 
ripe, shall  be  dealt  with  in  accordance  with  what  has  been  written. 
And  whene.vQry  there  being  no  one  belonging  and  no  orphan-judges, 
an  heiress  be  brought  up  with  her  mother,  the  father's  brother  and 
the  mother's  brother,  who  have  been  written,  shall  manage  the 
goods  and  the  produce,  however  they  best  can,  until  she  be  wedded. 
And  she  shall  be  wedded,  when  aged  twelve  years  or  older. 

H.  J.  ROBY. 


/ 
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THE   DEACON  AND  THE  JEWESS;    OR,  APOSTASY  AT 

COMMON  LAW. 

TN  the  year  1222,  Archbishop  Stephen  Langton  held  at  Oxford  a 
J-  provincial  council,  and  of  this  council  one  result  was  that  a  deacon 
was  burnt,  burnt  because  he  had  turned  Jew  for  the  love  of  a 
Jewess. 

I  propose  here  to  set  in  order  the  scattered  evidence  that  we  have 
for  this  story.  This,  so  far  as  I  am  aware,  has  not  yet  been  done, 
and  it  seems  worth  doing.  The  story  became  famous,  for  the  passage 
in  which  Bracton  made  mention  of  it  became  the  main,  almost  the 
only,  authority  for  holding  that,  without  help  from  any  statute, 
English  law  can  bum  a  heretic  or,  at  least,  an  apostate.  We  have 
indeed  no  warrant  for  saying  that  from  the  death  of  this  deacon 
until  the  death  of  Sautre  in  1400  (whether  Sautre  was  burnt  under 
the  statute  of  that  year  or  under  the  common  law,  must  not  here  be 
asked),  no  one  in  England  was  burnt  for  heresy,  but  we  may  say 
with  some  confidence  that  during  this  long  period,  near  two  hun- 
dred years,  if  English  orthodoxy  had  a  victim,  thoFC  is  no  known 
record  of  his  fate  ^. 

Now  for  just  so  much  of  the  tale  as  is  told  above  we  have  testi- 
mony ample  in  quantity  and  excellent  in  quality.  But  I  have 
purposely  used  a  loose  phrase: — the  apostate's  death  was  a  'result' 
of  the  council.  If  we  strive  to  be  more  precise  and  ask  by  what 
authority  he  was  committed  to  the  flames,  who  passed,  who  executed 
the  sentence,  we  have  before  us  a  problem  difficult  but  interesting. 
Not  only  in  course  of  time  did  the  solid  tragic  fact  attract  to  itself 
some  floating  waifs  of  legend  and  miracle,  but  even  our  best  witnesses 
have  not  been  so  careful  of  their  words  as  doubtless  they  would 
have  been  had  they  known  that  they  were  writing  for  an  ignorant 
nineteenth  century.  We  must  collate  their  testimonies,  mark  what 
they  say,  also  what  they  do  not  say.  So  doing  we  shall  be  drawn 
into  noticing  another  story  about  a  man  and  a  woman  who  were 
immured  (whatever  'immured'  may  mean),  and  this  story  also 
deserves  being  brought  to  light,  for  it  is  very  curious. 

That  the  council  was  held  is  quite  certain.  The  scene  and  time 
we  can  fix  exactly.  The  scene  was  Oxford,  or,  to  be  more  par- 
ticular, the  conventual  church  of  Osney  '•  The  day  is  variously 
described,  the  day  on  which  one  reads  in  the  gospel,  'I  am  the  good 

^  Beport  0f  EodeiiMfcical  CoortB  CoamBsrion,  1883,  Hisiorioal  Appendix,  p.  5a,  • 
pAper  proceeding  from  the  preient  Biihop  of  Cheiter. 
'  Annalet  MooMticd  (Osnej),  rol.  It.  p.  6a. 
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Fhepherd,'  the  day  on  which  one  s'ngs  in  the  introit,  'The  earth  is 
full  of  the  mercy  of  the  Lord ; '  but  all  descriptions  come  to  this,  it 
was  the  17th  of  April,  and  the  Second  Sunday  after  Easter,  in  the 
year  1222.  The  canons  which  the  council  published  we  have^. 
Naturally  enough,  being  general  ordinances,  they  say  nothing  of 
the  deacon ;  but  there  are  two  of  them  which  claim  brief  attention. 
.  It  was  ordained  that  no  beneficed  clerk,  or  clerk  in  holy  orders, 
should  take  any  part  whatever  in  the  judicial  shedding  of  blood  ^. 
This,  even  if  it  stood  by  itself,  would  assure  us  that  no  sentence  of 
death  was  pronounced  by  the  council.  It  may  be  that  this  canon 
was  habitually  disobeyed,  or  obeyed  only  according  to  its  very 
letter.  At  this  time,  and  for  many  years  afterwards,  the  regular 
judges  in  our  King's  Court-  (to  say  nothing  of  abbots  and  even 
bishops  sent  out  as  justices  in  eyre)  were  for  the  more  part  eccle- 
siastics, and  the  judicial  bench  was  often  a  step  to  the  episcopal 
throne.  But  this  seems  to  have  been  a  scandal  to  churchmen  of 
the  straiter  sort,  and  it  would  be  quite  one  thing  for  this  or  that 
ordained  clerk  to  hold  pleas  of  the  Crown,  leaving  to  some  lay 
associate  the  actual  uttering  of  the  fatal  suspendatur^  quite  another 
for  an  ecclesiastical  council  to  break  while  in  the  very  act  of  pub- 
lishing a  law  for  the  church  \ 

*  Also  the  council  had  something  to  say  about  the  mingling  of 
Jews  with  Christians,  something  which  suggests,  what  indeed  seems 
the  truth,  that  at  this  time  the  Jews  in  England,  despite  the  exac- 
tions of  their  royal  protector,  and  despite  occasional  ^outbursts  of 
popular  fury,  were  a  prosperous  thriving  race.  Jews  are  not  to 
have  Christian  servants,  it  being  contrary  to  reason  that  the  sons 
of  the  free  woman  should  serve  the  sons  of  the  bond^.  Again,  there 
being  unfortunately  no  sufficiently  visible  distinction  between  Jews 
and  Christians,  there  have  been  mixed  marriages  or  less  permanent 
unions ;  for  the  better  prevention  whereof,  it  is  ordained,  that  every 
Jew  shall  wear  on  the  front  of  his  dress  tablets  or  patches  of  cloili 
four  inches  long  by  two  inches  wide,  of  some  colour  other  than  that 
of  the  rest  of  his  garment  \  We  might  guess  that  the  council  was 
moved  to  this  decree  by  the  then  recent  and  shameful  crime  of  the 
apostate  deacon.  But  there  is  no  need  for  any  such  supposition,  for 
in  this  and  in  most  of  its  ordinances  the  Oxford  Council  was  but 
endorsing  and  re-enforcing  the  acts  of  a  still  more  august  assembly, 

1  Wilkini,  ConoUift,  vol.  i.  p.  585.  *  Cap.  9. 

'  See  GroBsteste'B  protest  agsinBt  tlie  appointment  of  the  A)>bot  of  Bamwy  aa  a  justioa 
in  eyre  in  1236 ;  Letters  of  Grossteste  (ed.  Luard),  p.  105. 
.  *  Cap.  39. 

"  Gap.  40.  It  seems  that  this  rMnilation  was  enforoed  hy  statute  in  1275.  See 
Flores  Historiarum  ('Matthew  of  Westminster')  for  that  year.  In  Statutes  of  the 
Bealm  (vol.  i.  p.  2ai)  this  appears  as  a  statute  of  uncertain  date. 
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the  Fourth  Lateran  C!ouncil  held  by  Pope  Iimocent  the  Third  in 
the  year  1215. 

The  Lateran  Council  had  prohibited  the  clergy  from  taking  part 
in  judgment  of  blood  \  also  it  had  ordained  that  Jews  and  Saracens 
should  wear  some  distinctive  garb^  lest  under  cover  of  a'mistake 
there  should  be  an  unholy  union  of  those  whom  Qod  had  put 
asunder.  But  this  was  but  bye-work ;  the  suppression  of  flagrant 
heresy  had  been  the  main  matter  in  hand.  ,  Of  her&sy  England 
indeed  had  known  little,  ahnost  nothing.  It  is  true  that  in  iz  66 
some  heretics,  Publicani  or  the  like,  had  been  condemned  by  an 
ecclesiastical  council  (this  council  also  was  held  at  Oxford),  had  been 
handed  over  to  the  secular  power,  and  then  by  the  king's  command 
whipt,  branded,  and  exiled ;  some  of  them,  it  seems,  perished  very 
miserably  of  cold  and  hunger  K  But  even  these  were  foreigners, 
Germans,  and  the  writer  who  tells  us  most  about  th^m  boasts  that 
though  Britain  was  disgraced  by  the  birth  of  Pelagius,  England, 
since  it  had  become  England,  had  been  unpolluted  by  false  doc- 
trine. He  boasts  also,  and  apparently  with  truth,  that  well-timed 
severity  had  been  successful*.  Only  one  other  case  is  recorded, 
and  of  this  we  know  next  to  nothing.  In  i  a  10  an  Albigensian  was 
burnt  in  London ;  we  are  told  just  this  and  no  more  ^.  It  must  not 
surprise  us  therefore  if  English  law  had  no  well-settled  procedure- 
for  cases  of  heresy ;  there  had  been  no  heretics.  But  of  course  it 
was  otherwise  elBewhere.  When  the  Lateran  Council  met  the 
Albigensian  war  had  been  raging  for  some  years,  and  it  had  been  a 
serious  question  whether  a  considerable  tract  of  France  would  not 
be  permanently  lost  to  the  Catholic  Church.  So  one  great  object  of 
the  council  was  to  impress  upon  all  princes  and  potentates  the 
sacred  duty  of  extirpating  heretics.  A  definite  method  of  dealing 
with  them  was  ordained^.  They  were  to  be  condemned  by  the 
ecclesiastical  powers  in  the  presence  of  the  secular  powers  or  their 
bailiffs  (eaecularibus  potestatibus  praeMnUibuB  aut  eorum  baillivis)  and 
delivered  to  due  punishment,  clerks  being  first  deprived  of  their 
orders.  Also  it  was  decreed  that  if  the  temporal  lord,  when  required 
and  admonished  by  the  church,  neglected  to  purge  his  land  of 
heresy,  he  should  be  excommunicated  by  the  metropolitan  and  the 
other  bishops  of  the  province.  If  then  for  the  space  of  a  year  he 
should  still  be  contumacious,  that  was. to  be  signified  to  the  Pope, 

»  Cap.  18.  *  Ci^.  68. 

'The  origiiuil  aathoritief  seem  to  be  Bad.  de  Dioeto  (ed.  Stabbe),  vol.  i.  p.  318; 
Wniiam  of  Newbnzgh  (ed.  Howlett),  vol.  i.  p.  131 ;  Mapee  de  Nugis  Guriallam  (Camden 
Sodety),  p.  63 ;  Balph  of  CbggeshaU  (ed.  Stubbs),  p.  12a. 

*  WiU.  Newbuigh,l.c. 

*  Idber  de  AnUqaii  Legibns  (Camden  Society),  p.  3.    Ab  to  these  two  oaiet  lee  the 


pM>er  by  the  Biihop  of  Cheater  referred  to  above. 
*  Cap.  3.    Thk  is  Decretal.  Gregor.  lib.  5.  tit.  7. 
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who  would  thereupon  discharge  his  subjects  from  their  allegiance. 
It  was  from  taking  part  in  such  legislation  as  this  that  the  English 
bishops  had  but  lately  returned  when  they  met  at  Oxford.  '  The 
coundl  at  Oxford, '  having  recited  and  republished  the  Lateran 
canons,  can  have  had  little  doubt  as  to  how  it  ought  to  deal  with  a 
deacon  who  had  turned  Jew. 

It  will  hardly  be  a  digression,  and  indeed  may  lead  us  to  the 
right  point  of  view,  if  we  notice  that  this  same  Lateral  Council 
made  (or  if  the  word  made  be  objectionable,  then  let  us  say  caused) 
a  great  change  in  English  criminal  law.  It  abolished  the  ordeal, 
or  rather  it  made  the  ordeal  impossible  by  forbidding  the  clergy  to 
take  part  in  the  ceremony^ ;  no  more  remained  for  the  council  of 
the  English  king  (the  king  himself  was  yet  a  boy)  than  to  find 
some  substitute  for  a  procedure  which  was  no  longer  practicable^. 
We  may  respect  the  motives  which  urged  Blackstone  to  protest 
that  no  change  in  English  law  could  be  made  by  a  body  of  prelates 
assembled  at  Rome  ^ ;  but  we  shall  scarcely  understand  the  history 
of  the  time  unless  we  understand  that  the  exclusive  power  of  the 
church  to  rule  things  spiritual, — ^and  the  ordeal,  the  judgment  of 
God,  was  a  thing  spiritual, — was  unquestioned.  It  may  be  difficult 
now  to  grasp  the  old  theory  of  Church  and  State,  the  theory  of  the 
two  swords;  a  distinction  between  things  spiritual  and  tilings 
temporal  may  seem  to  us  vain  and  impossible;  still  we  must 
reverence  facts,  and  the  theories  of  a  time  are  among  its  most 
important  facts.  Our  own  doctrine  of  sovereignty,  our  modem 
definitions  of  law,  are  out  of  place  if  we  apply  them  to  the  middle 
ages.  They  will  bring  us  but  to  some  such  unprofitable  conclusion 
as  that  there  were  no  sovereigns,  no  political  communities,  no  law, 
nothing  but  *  dormant  anarchy.' 

Though  it  may  delay  us  from  our  story,  there  is  yet  one  question 
which  should  be  asked  and  answered  before  we  can  fully  com- 
prehend the  evidence  that  is  to  come  before  us.  Who  at  Oxford 
in  the  year  1227,  was  the  natural  and  proper  representative  of 
temporal  power,  who  was  the  manus  laicalis?  Doubtless  the  sheriff 
of  Oxfordshire.  Now  it  happened  that  the  sheriff  of  Oxfordshire 
was  one  of  the  most  notable  men  in  England ;  more  than  king  in 
England  ('  plusquam  rex  in  Angha')  some  said^.  He  was  Fawkes  of  • 
Breaut^,  just  at  the  full  height  of  his  power,  a  man  not  unlikely  to 
act  in  a  high-handed  imperious  way  without  much  regard  for  forms 
and  precedents,  a  man  who  very  likely  was  already  plotting  revolt 

»  Cftp.  18. 

'  See  the  orders  issued  to  the  JnsticeB  in  eyre;  Foedera^  vol.  i.  p.  154.  Among  the 
justices  were  five  bishops  and  one  abbot. 

•  Comment.,  vol.  iv.  pp.  344-5. 

*  Aim.  Monast.  (Tewkesbury),  vol.  i.  p.  64. 
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and  civil  war,  a  man  somewhat  given  to  disseising  and  otherwise 
pillaging  the  clergy,  and  therefore,  it  may  be,  not  unwilling  to  do 
the  church  a  service  if  that  service  would  cost  him  nothing.  He 
was  soon  to  find  that  the  church  could  be  a  terrible  enemy,  that  of 
aU  his  foes  Langton  was  the  most  resolute. 

These  things  premised,  we  may  call  the  witnesses,  and  first  of  all 
Bracton,  not  that  his  testimony  is  the  earliest  but  because  it  is 
perhaps  the  best  and  certainly  the  best  known.  A  lawyer  writing 
for  lawyers,  he  would  be  likely  to  see  the  case  in  its  legal  bearinga 
and  to  speak  of  it  carefully.  We  cannot  assign  any  very  precise 
date  to  his  evidence,  and  he  may  well  have  given  it  between  thirty 
and  forty  years  after  the  event.  Still  it  is  from  round  about  the 
year  j  222,  the  year  of  the  Oxford  Council,  that  he  collected  the 
great  mass  of  his  case  law.  That  was  the  great  time  when  there 
were  great  judges  whose  judgments  were  worthy  of  record.  Of 
their  successors,  his  own  contemporaries,  he  seems  for  some  reason 
or  another  to  have  thought  but  meanly.  It  was  to  the  examination 
of  old  judgments,  as  he  himself  expressly  says,  that  he  had  given 
his  mind^.  He  is  speaking  then,  if  not  of  his  own  time,  yet  of  a 
time  that  he  has  studied.  He  has  been  telling  us  that  a  clerk 
convicted  of  crime  is  to  be  degraded  by  the  Court  Christian*.  He 
ifi  to  undergo  no  further  punishment,  degradation  is  punishment 
enough, '  unless  indeed  he  is  convicted  of  apostasy,  for  then  he  is  to 
be  first  degraded  and  then  burnt  by  the  lay  power  (per  manum 
laicalem),  as  happened  at  the  Oxford  Council  holden  by  Stephen 
Archbishop  of  Canterbury  of  happy  memory,  touching  a  deacon 
who  apostatised  for  a  Jewess,  and  who,  when  he  had  been  degraded 
by  the  bishop,  was  at  once  (slatim)  delivered  to  the  fire  by  the  lay 
power.'  Two  things  we  remark.  In  the  first  place  there  is  no  talk 
of  any  sentence!  of  death  being  pronounced  by  any  court,  temporal 
or  spiritual ;  the  miscreant  was  burnt  at  once,  on  the  spot,  so  soon 
as  he  has  been  degraded :  there  is  no  talk  even  of  any  royal  writ. 
Secondly,  the  case  is  good  law ;  it  is  a  precedent  to  be  followed 
when  occasion  shall  require. 

But  Bracton  does  not  stand  alone.  If  he  did,  we  should  perhaps 
have  some  cause  for  doubting  ^lis  testimony.  It  was  an  age  very 
fertile  of  chroniclers  and  annalists,  and  there  are  some  dozen  books 
in  which  we  may  hope  to  find  a  trustworthy  and  early,  if  not  quite 
contemporary,  account  of  an  event  which  took  place  in  1222,  an 
event  which,  though  neither  very  marvellous  nor  of  first-rate 
importance,  was  still  picturesque  and  unprecedented.  Some  of 
these  books  are  silent.  The  silence  most  to  be  regretted  is  that  of 
Roger  of  Wendover.    We  would  gladly  have  had  an  account  from 

^  Bracton,  f.  I.  '  Braeion,  f.  laab. 
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one  so  careful  and  so  well  informed.  But  he  is  taken  up  with 
more  momentous  matters,  the  loss  of  Damietta  and  a  serious  riot 
in  London,  not  suppressed  without  the  aid  of  Fawkes  and  his 
soldiery.  Beyond  this  he  tells  of  nothing  but  terrible  tempests- 
And,  indeed,  the  weather  this  year  was  abominably  bad ;  about  this 
all  our  authorities  are  agreed.  It  is  the  only  fact  that  the  annalist 
of  Margan  in  Glamorgan  found  worthy  of  remark.  The  annals  of 
Burton,  of  Worcester,  and  of  Bermondsey  do  not  even  mention  the 
council ;  those  of  Winchester  and  Tewkesbury  tell  us  that  the 
council  was  held,  but  tell  us  no  more.  The  annals  of  Osney,  to 
which  we  look  hopefully,  say  merely  that  the  council  was  held,  and 
held  at  Osney.  But  all  this  silence  cannot,  I  believe,  be  reckoned 
as  n^ative  evidence.  The  monastic  annalist,  working  with  no 
definite  plan,  with  no  consistent  measure  for  the  greatness  of 
events,  jotted  down  what  might  interest  his  house  or  had  struck 
his  fancy,  making  sometimes  what  seems  to  us  a  very  capricious 
selection  of  facts.  He  could  pass  by  the  fate  of  the  perverted 
deacon,  but  he  could  also  pass  by  very  many  things  which,  tried  by 
any  test,  were  much  better  worth  recording. 

But  from  the  Cistercian  house  of  Waverley  in  Surrey  we  have 
this*: — *In  this  council  an  apostate  deacon  who  had  married 
{duxerat)  a  Jewess  was  degraded  and  afterwards  burnt.  Also  a 
countryman  (rusticus)  who  had  crucified  himself  was  immured  for 
ever.'  A  somewhat  longer  version  comes  from  Dunstable  ^  and  it 
seems  to  be  the  version  of  one  who  likely  enough  was  an  eye-witness, 
Prior  Richard  Morins,  who  was  describing  events  as  they  happened 
year  by  year*.  He  had  certainly  been  at  the  Lateran  Council*, 
and  I  suppose  that  it  was  his  duty  to  be  at  the  Oxford  Council  also. 
He  mast  have  been  a  careful  man  of  business,  for  these  Dunstable 
Annals  are  a  long  detailed  record  of  litigation  and  legal  transactions 
described  in  technical  legal  language.  What  he  says  is  this : — ^  In 
this  council  there  was  condemned  to  the  flames,  after  his  degrada- 
tion, a  deacon  who  for  the  love  of  a  Jewess  had  been  circumcised  ; 
and  he  was  burnt  with  fire  outside  the  town  by  the  king  s  bailiffs 
who  were  present  on  the  spot  {ibidem  praesentes).  There  also  another 
deacon  was  degraded  for  theft.  Also  a  woman  who  gave  herself 
out  to  be  Saint  Mary  and  a  youth  who  had  given  himself  out  to  be 
Christ  and  had  pierced  his  own  hands,  side  and  feet,  were  immured 
at  Banbury.'  The  prior  certainly  says  that  the  pervert  was  con- 
demned to  the  flames  in  (not  by)  the  council.     Could  we  now  draw 

po'ra^;,^X?VvL^^^^^^  I>r.Luard  (Preface,  p.  xxxi)  regard,  thi— a  contem. 

»  Ann.  Monast.,  vol.  Ui.  p.  76 
»  Dr.  Loard^B  Pro&ce,  p.  x.  *  p.  ^, 
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his  attention  to  these  words  he  would,  I  think,  saj  (after  a  grumble 
about  hypercriticism)  that  of  course  the  council  did  not  in  so  many 
words  pronounce  a  sentence  of  death,  but  would  add  that  it  did 
what  was  for  practical  purposes  the  same  thing,  it  convicted  the 
man  of  apostasy  and  handed  him  over  to  the  secular  power ;  he 
might  add,  too,  that  no  one  for  whom  he  wrote  would  have 
imagined  that  a  Judicium  sanguinis  was  uttered  by  this  assembly  of 
ecclesiastics.  Of  any  temporal  court  he  says  nothing,  and  nothing 
of  any  royal  ¥rrit,  but  the  king's  bailiffs  were  present  on  the  spot,  as 
required  by  the  Lateran  Council,  and  they  burned  the  convict. 

The  account  which  comes  to  us  from  the  Abbey  of  Coggeshall  in 
Essex  is  yet  fuller  ^.  It  is  contained  in  a  very  valuable  chronicle, 
and  in  all  probability  was  written  within  some  five  years  after  the 
event  Archbishop  Stephen  held  a  council  at  Oxford,  and  there 
'  degraded  an  apostate  deacon,  who  for  the  love  of  a  Jewess  had 
circumcised  himself.  When  he  had  been  degraded  he  was  burnt  by 
the  servants  of  the  lord  Fawkes.  And  there  was  brought  thither 
into  the  council  an  unbelieving  youth  along  with  two  women,  whom 
the  archdeacon  of  the  district  accused  of  the  most  criminal  unbelief, 
namely  that  the  youth  would  not  enter  a  church  nor  be  present  at 
the  blessed  sacraments,  nor  obey  the  injunctions  of  the  Catholic 
Father,  but  had  suffered  himself  to  be  crucified,  and  still  bearing  in 
his  body  the  marks  of  the  wounds  had  been  pleased  to  have  himself 
called  Jesus  by  the  aforesaid  women.  And  one  of  the  women,  an 
old  woman,  was  accused  of  having  long  been  given  to  incantations 
and  having  by  her  magic  arts  brought  the  aforesaid  youth  to  this 
height  of  madness.  So  both  being  convicted  of  this  gross  crime, 
were  condemned  to  be  imprisoned  between  two  walls  until  they 
died  (Jnssi  sunt  inter  duos  muros  incarcerari  quousque  deficerent).  But 
the  oUier  woman,  who  was  the  youth's  sister,  was  let  go  free,  for  she 
had  revealed  the  impious  deed.'  We  notice  the  appearance  of 
Fawkes  of  Breaut^,  or  rather  of  his  underlings,  remembering  how- 
ever that  the  ministri  domini  Falconis  would  also  be  the  ballivi  damini 
Regis  mentioned  by  the  Prior  of  Dunstable.  We  notice  also  that 
here  there  is  no  sentence  of  death,  no  royal  writ. 

Of  about  equal  value  and  of  about  even  date  must  be  the  account 
which,  according  to  Dr.  Stubbs^  comes  from  some  nameless  canon  of 
Barnwell,  the  account  which  is  preserved  in  the  Memoriale  of  Walter 
of  Coventry  *.  *  A  priest  and  a  deacon  were  there  degraded  inside 
the  church  before  the  council  by  the  lord  of  Canterbury,  the  priest 
for  homicide,  the  deacon  for  sacrilege  and  theft.    But  another  deacon 

^  Balph  of  Cogj^ethall,  p.  loo. 

•  HiBtorical  CoUecUonfl  of  Walter  of  CJoventary.  Preface  by  Dr.  StubU,  vol.  ii.  p.  ix. 
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had  Binned  enormously ;  he  had  renounced  the  Christian  faith ;  blas- 
pheming and  apostatising,  he  had  caused  himself  to  be  circumcised 
in  imitation  of  the  Jewish  rite.  He  was  degraded  by  the  lord  of 
Canterbury  outside  the  church  and  before  the  people.  Belinquished 
by  the  clergy,  he  was  as  a  layman  and  captured  apostate  delivered 
over  to  be  condemned  by  the  judgment  of  the  lay  court,  and  being 
at  once  {siatim)  delivered  to  the  flames  he  died  a  miserable  death. 
In  degrading  the  priest  and  the  deacons,  when  the  lord  of  Canterbury 
had  stripped  off  the  chasuble,  or  stole,  or  whatever  it  might  be,  by 
lifting  it  with  the  end  of  his  pastoral  staff,  he  made  use  of  these 
words,  "  We  deprive  you  of  authority"  {Exautoramus  te).  There  was 
brought  into  the  council  a  layman  who  had  allowed  himself  to  be 
crucified,  and  the  scarred  traces  of  the  wounds  might  be  seen  in  his 
hands  and  feet  and  his  pierced  side  and  his  head.  There  was  brought 
also  a  woman  who,  rejecting  her  own  name,  had  caused  herself  to  be 
called  Mary  Mother  of  Christ.  She  had  given  out  that  she  could 
celebrate  mass,  and  this  was  manifested  by  some  proofs  which  were 
found,  for  she  had  made  a  chalice  and  patten  of  wax  for  the  purpose. 
On  these  two  the  council  inflicted  condign  punishment,  that  enclosed 
within  stone  walls  (tnurU  lapideis  inclusi)  they  should  there  end  life.' 
One  peculiarity  of  this  life-like  account  is  that  it  says  nothing  about 
the  Jewess.  But  we  have  also  to  note  the  mention  of  the  lay 
court,  for  of  this  we  have  hitherto  heard  nothing.  The  deacon  was 
delivered  over  to  be  condemned  by  its  judgment.  These  are  the 
important  words :  *  velut  laicus  et  apostata  captus  traditur  judicio 
curiae  laicalis  condemnandus.'  Nevertheless  we  do  not  read  that 
he  was  in  fact  condemned  by  or  brought  before  any  secular 
tribunal;  on  the  contrary,  ho  was  forthwith  committed  to  the 
flames. 

I  believe  that  I  have  now  stated  what  may  be  called  the  first-rate 
evidence,  and  that  it  is  far  more  than  sufficient  to  establish  the  chief 
facts.  It  will  not  escape  the  reader*s  notice  that  all  these  early 
accounts  of  the  matter  are  very  sober,  strikingly  sober  when  the 
nature  of  the  story  and  its  subsequent  fate  are  considered.  We 
come  to  witnesses  of  a  somewhat  less  trustworthy  kind.  And  first 
there  is  Matthew  Paris,  who  died  in  12^9.  Roger  of  Wendover,  as 
already  said,  does  not  even  mention  the  Oxford  Council.  When 
Paris  was  absorbing  Wendover  s  work  into  his  own  Chronica  Majora, 
he  inserted  a  notice  of  the  Council  and  of  the  deacon's  death.  A 
more  elaborate  tale  he  set  forth  in  his  Historia  Minor  or  Historia 
Anglorum,  and  to  this  we  will  turn  first  since  there  he  cites  his 
authority,  and  this  authority  an  eye-witness,  one  Master  John  of 
Basingstoke,  Archdeacon  of  London  ^.    Of  any  such  Archdeacon  of 

'  Histoiia  Anglorum  (ed.  Madden),  vol.  ii.  p.  254. 
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London  nothing  is  said  elsewhere,  but  a  John  of  Basingstoke  was 
Archdeacon  of  Leicester^.  Paris  seemingly  knew  him  well,  and 
doubtless  he  is  the  person  meant.  He  was  a  friend  of  Simon  de 
Montfort  and  died  in  1252.  Paris,  on  the  occasion  of  his  death, 
speaks  of  him  as  a  very  learned  man*.  He  had  been  to  Greece  and 
had  learnt  Greek,  had  learnt  it  from  a  young  Greek  girl  of  whose 
wonderful  accomplishments  he  had  strange  things  to  tell ;  she  could 
foresee  edipses^  pestilences  and  even  earthquakes,  and  had  taught 
the  archdeacon  all  that  he  knew.  Perhaps  while  seated  at  her  feet 
the  archdeacon  not  only  learnt  but  forgot ;  perhaps  as  a  traveller  he 
acquired  a  habit  of  telling  good  stories.  At  any  rate  the  story  that 
he  told  to  Paris  was  this : — *  An  English  deacon  loved  a  Jewess  with 
unlawful  love,  and  ardently  desired  her  embraces.  **  I  will  do  what 
you  ask"  said  she  "  if  you  will  turn  apostate,  be  circumcised  and  hold 
fast  the  Jewish  faith."  When  he  had  done  what  she  bade  him  he 
gained  her  unlawful  love.  But  this  could  not  long  be  concealed,  and 
was  reported  to  Stephen  of  Canterbury.  Before  him  the  deacon  was 
accused ;  the  evidence  was  consistent  and  weighty ;  he  was  convicted 
and  then  confessed  all  these  mattei*s,  and  that  he  had  taken  open 
part  in  a  sacrifice  which  the  Jews  made  of  a  crucified  boy.  And 
when  it  was  seen  that  the  deacon  was  circumcised,  and  that  no 
argument  would  bring  him  to  his  senses,  he  solemnly  apostatised 
before  the  archbishop  and  the  assembled  prelates  in  this  manner : — 
a  cross  with  the  Crucified  was  brought  before  him  and  he  defiled  the 
cross ^,  saying,  ''I  renounce  the  new-fangled  law  and  the  comments 
of  Jesus  the  false  prophet,"  and  he  reviled  and  slandered  Mary  the 
mother  of  Jesus,  and  made  a  charge  against  her  not  to  be  repeated. 
Thereupon  the  archbishop,  weeping  bitterly  at  hearing  such  blas- 
phemies, deprived  him  of  his  orders.  And  when  he  had  been  cast 
out  of  the  church,  Fawkes,  who  was  ever  swift  to  shed  blood,  at 
once  carried  him  off  and  swore,  "  By  the  throat  of  God  1  I  will  cut 
the  throat  that  uttered  such  words,"  and  dragged  him  away  to  a 
secret  spot  and  cut  off  his  head.  The  poor  wretch  was  bom  at 
Coventry.  But  the  Jewess  managed  to  escape,  which  grieved  Fawkes, 
who  said,  '*  I  am  sorry  that  this  fellow  goes  to  hell  alone." ' 

Eye-witness  and  archdeacon  though  Master  John  of  Basingstoke 
may  have  been,  we  cannot  believe  all  that  he  said.  In  the  first 
place,  he  will  have  the  deacon's  head  cut  off,  while  all  our  best 
witnesses  agree  about  the  burning.  In  the  second  place,  either  the 
charge  of  crucifying  a  boy  is  just  the  mere  '  common  form '  charge 
against  the  Jews  (the  Jews  were  always  crucifying  boys,  as  every 

'  See  lists  of  ArohdeacoiiB  of  London  and  of  Leioefter  in  Hardy*!  Le  Neve. 
'  Chron.  Maj.,  vol.  ▼.  p.  284. 
*  £t  minzit  roper  crucem. 
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deacon  of  ihe  Christian  Church  he  had  turned  Jew,  turned  Jew  for 
love  and  for  the  love  of  a  Jewess.  Excommunication  would  have 
awaited  the  king,  interdict  the  nation,  if  mere  heresy  had  gone 
unpunished,  and  England  had  lately  had  some  sad  experience  of 
interdicts.  But  in  such  a  case  as  this  no  ecclesiastical  threat  would 
be  needed ;  every  one  would  agree  that  this  self-made  Jew  must  be 
burnt,  that  his  death  was  demanded  by  all  laws  human  and  divine. 
It  was  the  duty  of  the  council  to  degrade  him,  to  demand  that  he 
should  be  punished,  to  see  that  he  was  punished ;  but  the  council 
could  not  pronounce  upon  him  any  sentence  beyond  that  of  degra- 
dation. He  was  degraded  then,  not  inside  the  church  like  the 
manslayer  and  the  thief,  but  outside  the  church,  before  the  people, 
and  he  was  then  handed  over  to  the  sheriff  or  his  bailiffs.  He  was 
at  once  burnt ;  most  of  our  witnesses  bring  out  this  fact  that  he 
was  burnt  at  once  and  without  any  further  formality.  Possibly  it 
was  intended  that  there  should  be  some  further  formality,  some 
sentence  pronounced  by  a  lay  tribunal ;  one  of  our  best  witnesses, 
the  canon  of  Barnwell,  seems  to  say  as  much,  and  the  story  about 
the  indecorous  haste  of  Fawkes  points  the  same  way.  Possibly, 
then,  Fawkes  or  his  subordinates  did  act  with  unexpected  prompti- 
tude ;  Fawkes^  unless  he  is  maligned,  was  not  much  given  to  waiting 
for  orders.  One  writer  at  the  end  of  the  century  says  that  the  man 
was  condemned  by  the  lay  court.  I  take  this  to  prove  that  by  that 
time,  when  the  relation  between  Church  and  State  had  undergone 
some  change,  it  was  thought  that  there  ought  to  be,  assumed  that 
there  must  have  been  some  sentence  by  a  lay  tribunal^  at  least  some 
writ  from  the  king.  But  whatever  was  expected  and  omitted  was 
but  a  bare  formality,  the  registration  by  the  king's  court  of  a  fore- 
gone conclusion.  By  an  informality  the  deacon  gained  a  speedier 
i-elease  from  a  painful  world.  Any  notion  that  he  would  have  been 
saved  had  he  been  brought  before  the  king's  justices  we  may  dismiss 
as  idle.  Those  justices,  almost  to  a  man,  would  have  been  eccle- 
siastics, and  among  laymen  he  would  assuredly  have  fared  no  better. 
There  was  no  statute,  there  may  perhaps  have  been  no  precedent  to 
the  point ;  such  a  case  is  not  foreseen  in  advance,  and  when  it  hap- 
pens it  is  of  course  unprecedented ;  but  that  a  deacon  who  turns 
Jew  for  the  love  of  a  Jewess  shall  be  burnt,  needed  no  proof  what- 
ever. Bracton,  as  I  think,  knew  that  there  had  been  no  judgment 
of  any  lay  court  (*  qui  cum  esset  per  episcopum  degradatus,  9tatim 
fuit  igni  traditus  per  manum  laicalem '),  and  he  fully  approved  of 
what  had  been  done  and  so  far  generalized  the  case  as  to  state  for 
law  that  an  apostate  clerk  (a  layman  would  have  been  in  no  better 
plight,  but  Bracton,  as  it  happens,  is  discussing  clerical  privileges) 
is  to  be  delivered  to  the  lay  power  and  burnt. 
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The  fate  of  the  man  and  woman  who  were  immured,  fanatics, 
Icmatics,  impostors,  enthusiasts,  or  whatever  they  were,  is  really 
quite  as  remarkable  as  the  fate  of  the  deacon.  The  notion  that  for 
breach  of  monastic  vowft  persons  were  sometimes  bricked  up  in 
walls  was  once  current  and  may  still  be  entertained  by  some  who 
take  their  Marmion  too  seriously.  Scott  indeed  sanctioned  it  not 
only  by  verse  but  by  a  solemn  prose  note.  Very  possibly  the  main 
foundation  of  this  notion  is  some  version  of  the  story  that  has  here 
been  before  us,  for  I  believe  that  this  is  almost  all  that  is  to  be 
found  about  immuration  in  any  English  records  or  chronicles.  We 
see  plainly  (and  this  might,  I  take  it,  be  fully  proved  from  foreign 
books)  that  our  witnesses  do  not  mean  that  two  persons  were 
suffocated  in  brick  or  stone.  They  were  imprisoned  for  life  and 
fed  on  bread  and  water.  Doubtless  the  imprisonment  was  very 
dose  and  strait,  otiierwise  we  should  not  have  this  same  immuratug 
from  writer  after  writer  when  incarceratus  and  imprisanalus  lay  ready 
to  hand,  and  one  writer  says  that  they  were  enclosed  between  two 
walls,  not  between  four ;  but  still  they  were  fed,  though  water  and 
hard  bread  were  their  fare.  But  what  most  deserves  attention  is 
that  they  were  sentenced  to  imprisonment,  life-long  imprisonment, 
by  an  ecclesiastical  council,  and  that  the  sentence  was  carried  out. 
What  is  more,  they  were  lay  folk.  The  sentence  here  was  no 
judicium  sanguinis^  and  by  pronouncing  it  the  council  broke  no 
canon  of  the  Church.  But  what  of  the  common  law?  At  common 
law  could  the  ecclesiastical  court  send  a  man  to  prison  ?  This  seems 
to  me  a  vain  question;  every  question  about  what  was  Hhe 
common  law '  is  vain  that  does  not  specify  some  date.  But  suppose 
that  the  year  1222  be  mentioned,  then  apparently  our  answer  must 
be  this : — In  that  year  two  persons  were  sent  to  imprisonment  for 
life  by  the  judgment  of  an  ecclesiastical  council,  and,  in  the  absence 
of  evidence  to  the  contrary,  the  natural  presumption  is  that  they 
were  imprisoned  lawfully. 

F.  W.  Maitland. 


[In  Tovey's '  Anglia  Judaica,'  Oxford,  1738,  p.  149,  there  is  quoted 
from  a  Jewish  source  what  appears  to  be  a  confused  version  of  the 
incident  discussed  by  Mr.  Maitland,  which  is  also  cited  by  Tovey 
from  Matthew  Paris  at  p.  85  of  his  work :  it  is  referred  to  the  year 
1260,  and  used  to  explain  the  issue  in  that  year  of  an  ordinance 
imposing  fresh  restrictions  on  the  Jews  in  England.  Tovey  plainly 
disbelieved  the  later  story,  but  he  passes  over  it  with  a  mere  indi« 
cation  of  contempt. — Ed.J 
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ON  LAND  TENURE  IN  SCOTLAND  AND  ENGLAND. 

IIL 

IN  the  two  earlier  papers  I  have  shown  the  original  identity 
between  the  conditions  of  tenure  and  occupancy  of  land  in 
Scotland  and  England.  I  have  suggested  some  of  the  causes 
through  which  security  of  tenure  by  the  humbler  classes  of  occu- 
piers in  Scotland  disappeared,  leaving  the  right  of  the  holder  of  a 
feu-charter  the  only  kind  of  right  known  to  the  law ;  and  I  have 
pointed  out  how,  with  some  difficulty,  the  right  of  leaseholders  or 
tenants  having  tacks  in  writing  were  established  under  the  statute 
of  1449.  I  shall  now  show  how  the  condition  of  rights  so  consti- 
tuted became  further  defined  and  crystallised  into  the  system  of 
modem  Scotch  law. 

In  the  reign  of  Mary  (Queen  of  Scots)  a  statute  (1555,  c.  39)  was 
enacted,  upon  which  is  founded  the  modem  procedure  for  '  removing 
of  tenants.'  Previously  to  this  statute,  a  verbal  'warning'  of  the 
tenant,  forty  days  before  Whitsunday,  had  sufficed;  after  which 
the  lord  might  recover  possession  brevi  manu.  The  consequence  of 
this  was,  frequently,  a  free  fight  on  the  premises  ;  and  if  the  occu- 
pier could  succeed,  with  the  help  of  neighbours,  in  retaining  the 
possession,  the  only  remedy  was  an  action  for  assault  and  '  violent 
profits  ^.'  In  course  of  time  doubtless,  if  it  were  worth  while,  the 
offender  might  be  reached  by  the  ultima  ratio  of  *  homing  and  cap- 
tion' upon  a  civil  debt ;  but  there  was,  apparently,  no  direct  assistance 
given  by  the  law  to  eject  the  tenant.  Arbitrary  evictions  on  a 
large  scale — had  they  been  thought  of — would  have  been  clearly 
impossible.  The  Act  of  1555  laid  down  minutely  the  conditions 
for  giving  a  formal  *  warning'  personally,  on  the  lands,  and  in 
church ;  and  enacted  that,  on  the  prescribed  formalities  being  com- 
plied with,  the  tenant  should  remove  at  Whitsunday.  In  default 
of  his  doing  so,  a  summary  action  was  provided,  resulting  in  an 
order  of  the  sheriff  or  other  judge,  for  removal. 

It  was  some  twenty  years  after  the  Act  last  mentioned  that  Sir 
Thomas  Craig  began  his  practice  in  the  Courts,  and  about  forty 
years  still  later  that  he  published  his  celebrated  work  '  De  Feudis.' 
During  this  period,  it  appears  that  actions  of  removing  were  of  fre- 
quent occurrence ;  and,  as  may  be  supposed,  they  were  very  keenly 
contested  in  the  Courts.  Craig,  who  had  doubtless  seen  hfurd  cases, 
is  by  no  means  insensible  to  the  moral  claim  of  the  occupier. 

*  Craig,  ii.  9.  4. 
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*  Seeing  tixat/  he  says, '  ex  utraque  parte  species  quaedam  aequi- 
tatis  observetor ;  • .  ex  parte  colonomm,  ne  nativis  sedibus,  quas 
ipsi  et  parentes  eorum  diutissime  possederant,  in  quo  nati  consenu^ 
erunt,  pellantor ; '  he  determined  to  examine  the  matter  carefully, 
and  especially  the  cases  in  which  a  defence  was  competent  ^.  But, 
a  little  further  on,  he  is  obliged  as  a  lawyer — ^in  the  case  where  the 
landlord  has  taken  the  proper  steps  for  a  removing — ^to  construe 
'  aequilas '  as  equivalent  to  '  voluntas  domini  ^.' 

In  short,  by  the  aid  of  the  statute  of  removing,  the  proprietor  of 
lands  duly  infeft,  or  feudally  vested,  on  a  title  connected  by  the 
proper  links  (or  '  progress ')  with  a  Crown  grant,  could,  upon  proper 
warnings,  remove  all  occupiers  of  the  land,  not  having  unexpired 
tacks,  or  leases  in  writing  from  himself  or  his  predecessors  in  title. 

The  process  by  which,  in  Scotland,  the  exclusive  dominium  of 
the  feudal  holders  over  the  entire  land  of  the  country  was  finally 
perfected,  remains  yet  to  be  described.  It  belongs  to  the  scien- 
tifically constructed  body  of  statute  law  above  referred  to,  and  was 
effected  by  two  Acts  of  a  batch  made  in  the  usual  manner  on  the 
28th  of  June,  161 7.  One  of  these  establishes  on  its  present  footing, 
the  Land  Registry  known  as  the  Record  of  Sasines ;  and  the  other 
settles  the  law  of  prescription  on  a  footing  which  makes  the  re- 
corded title  paramount  over  claims  depending  on  unrecorded  pos- 
session or  custom.  Both  these  Acts  exhibit,  in  a  remarkable 
degree,  tiie  skill  in  draftsmanship  for  which,  as  already  observed, 
this  body  of  statute  law  is  distinguished. 

Acts  having  for  their  object  the  publication  of  the  feudal  title 
had  been  passed  at  various  dates,  commencing  with  the  year  1503 ; 
but,  until  the  Act  of  161 7,  there  was  nothing  like  a  complete 
system  of  registration  enforced  by  a  sanction  of  nullity.  The  Act 
1 61 7,  c.  16,  'Anent  the  registration  of  reversions,  seasings,  and 
other  writs,'  proceeds  on  a  recital  of '  the  great  hurt  sustained  by 
His  Majesty's  lieges  by  the  fraudulent  dealing  of  parties  who, 
having  alienated  their  lands,  and  received  great  sums  of  money 
therefore,  yet  by  their  unjust  concealing  of  some  private  right 
formerly  made  by  them,  render  the  subsequent  alienation  done  for 
great  sums  of  money  altogether  unprofitable,'  and  enacts  that 
there  shall  be  one  public  register  in  which  all  instruments  of  seisin, 
as  well  as  (in  rights  not  capable  of  seisin)  the  various  instruments 
or  vrrits  affecting  what  would  in  England  be  called  the  legal  title^ 
shall  be  registered  within  sixty  days  after  the  date  of  the  instru- 
ments. In  default  of  due  registration,  the  writ  is  to  '  make  no 
faith  in  judgment  by  way  of  action  or  exception  in  prejudice  of  a 
third  party  who  hath  acquired  a  perfect  and  lawful  right  to  the 

*  Craig,  ii.  9.  J.  •  lb.  ii.  9.  8. 
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said  lands  and  heritages.'  For  the  convenience  of  persons  at  a 
distance  from  the  central  office,  branch  offices  (called  Particular 
Registers)  are  established  in  various  places  for  the  respective  sur- 
rounding districts ;  and  it  was  optional  to  the  parties  to  record 
their  writs  in  the  particular  register,  or  in  the  books  kept  in  the 
Central  Office  or  General  Register.  All  the  registers  were  placed 
under  the  supervision  of  the  officer  called  the  Clerk  of  the  Register 
and  his  deputies,  and  provision  is  made  for  the  transmission  of  the 
books  of  the  particulai*  registers,  when  filled  up,  to  the  Central 
Office.  By  an  Act  of  1858  the  registration  of  the  conveyance  itself 
was  made  to  supersede  the  old  form  of  infeftment  or  investiture ; 
so  that  the  seisin  and  publication  were  effected  una  ictu  by  the 
entry  upon  the  register. 

At  the  time  when  Sir  T.  Craig  wrote  {circa  1600),  it  appears  that 
prescription  in  heritable  rights  was  unknown  as  a  principle  of  Scotch 
law.  He  regards  such  prescription  as  an  institution  peculiar  to 
England.  The  statutes  of  1469  and  1474,  which  had  established  a 
prescription  against  obligations  not  followed  out  within  forty  years, 
had  been  construed,  as  was  doubtless  intended,  to  apply  only  to 
moveable  debts.  Inconveniences  must  doubtless  have  arisen  under 
a  system  which  required  every  title  to  be  traced,  through  an  abso- 
lutely perfect  progress,  to  a  Crown  charter ;  and  at  the  same  time 
with  the  inauguration  of  a  complete  system  of  records,  means  are 
cautiously  introduced  for  curing  defects  arising  by  lapse  of  time. 
It  did  not,  however,  suit  the  authors  of  these  Acts,  to  allow  title 
to  be  acquired  by  possession  alone,  and  the  innovation  is  care- 
fully guarded  against  any  operation  of  this  kind. 

By  the  Act  1617,  c.  I2,  on  the  recital  of  the  prejudice  sustained 
by  tiie  loss  of  title  deeds,  and  the  fabrication  of  deeds  to  be  kept 
concealed  for  a  time  and  produced  when  there  might  be  no  means 
of  impeaching  them — ^  whereby  His  Majesty's  lieges  are  constitute 
in  great  uncertainty  of  their  heritable  rights,  and  divers  pleas  and 
actions  are  moved  against  them,  after  the  expiring  of  30  or  40 
years ;  which  nevertheless  by  the  civil  law  and  by  the  laws  of  all 
nations  are  declared  void  and  ineffectual' — ^it  is  enacted  that 
persons  '  having  their  rights,  their  lands,  baronies,  annual  rents  and 
other  heritages  by  virtue  of  their  heritable  infeftment*  made  to  them  by 
His  Majesty  or  others  their  "superiors  and  authors  for  the  space  of 
forty  years  continually  and  together  following  and  insuing  the 
date  of  their  said  infeftments  and  that  peaceably,'  &e.,  shall  not  be 
liable  to  be  disturbed  in  their  heritable  right  and  property  by 
persons  pretending  right  by  virtue  of  prior  infeftments  or  any 
other  ground  except  falsehood,  Provided  *  they  be  able  to  show  and 
produce  a  charter  of  the  said  lands  granted  to  them  or  their  prede- 
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cessors  by  their  said  Buperiors  and  authors  preceding  the  entry  of 
the  said  forty  years  possession  with  the  instruments  of  seisin  fol- 
lowing thereupon ;  or  where  there  is  no  charter  extant  that  they 
show  and  produce  instruments  of  seisin,  one  or  more,  continued  and 
standing  together  for  the  said  space  of  forty  years,  either  pro- 
ceeding upon  retours  or  upon  precepts  of  clare  constat*  By  a  second 
branch  of  the  same  Act,  the  principle  of  the  Acts  of  1469  and  1474 
was  extended  to  certain  actions  grounded  on  heritable  rights.  It 
was  enacted  '  that  all  actions  competent  of  the  law  upon  heritable 
bonds,  reversions,  contracts,  or  others  whatsoever,  either  abready 
made  or  to  be  made  after  the  date  hereof,  shall  be  pursued  within 
the  space  of  forty  years  after  the  date  of  the  same ;  except  the  said 
reversions  be  incorporate  within  the  body  of  the  infeftments  used 
and  produced  by  the  possessor  of  the  said  lands,  for  his  title  of  the 
same,  or  registered  in  the  Clerk  of  the  Register  his  books/ 

It  will  be  seen  how  carefully  both  these  Acts  of  16 17  are  framed 
so  that  prescription  shall  operate  only  in  favour  of  the  written 
and  recorded  title.  According  to  the  judicial  constmction  which 
has  been  put  on  the  former  Act,  an  unrecorded  infefbment  is 
absolutely  null  ^  And  it  has  been  authoritatively  laid  down  that 
actions  for  directly  enforcing  a  righfc  of  property  in  land  cannot 
be  lost  by  the  negative  prescription  (i.e.  under  the  second  branch 
of  the  latter  statute),  unless  they  are  excluded  by  a  positive  right. 
*  Because,'  as  Erskine  reasons,  Hhe  negative  prescription  confers 
no  right  on  him  who  pleads  it,  but  barely  extinguishes  that  which 
is  in  the  adversary;  and,  consequently,  that  none  but  he  who 
hath  in  himself  a  full  right  of  property  in  the  lands,  can  have 
any  interest  to  plead  against  his  party,  that  he  has  lost  his  by 
the  negative  prescription,  since  by  that  plea,  his  adversary's  right 
cannot  be  transferred  to  himself^.'  This  sort  of  reasoning  does 
not  indeed  appear  convincing.  But  the  result  is  in  accordance 
with  the  manifest  and  carefully  expressed  intention  of  the  Act. 
It  is  plain  that  an  action  for  the  recovery  of  land  is  not  ejusdem 
generis  with  the  classes  of  actions  specified  as  subject  to  the  negative 
prescription. 

The  statute  of  1617  is  the  only  foundation  of  prescription  in 
Scotch  law  relating  to  rights  in  land.  Prescription,  therefore,  in 
Scotland  has  no  operation  in  setting  up  or  quieting  a  right  of 
property  in  land  depending  on  mere  possession.  The  undisturbed 
occupation  for  centuries  without  payment  of  rent,  of  land  within 
the  territory  covered  by  a  charter  flowing  from  the  Crown,  and 
on  which  tlie  grantee  and  his  successors  have  completed  a  title 

^  Young  ▼.  Smith,  March  ii,  1847  ;  9  ^-  937- 

'  Erakine,  Inst  iii.  7.  8;  Paul  v.  Reid^  February  18,  i8i4»  F.  C. 
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duly  recorded  on  the  register,  will  be  no  defence  against  an  action 
of  removing  by  the  person  shown  by  the  parchment  title  to  be 
the  owner.  But,  although  the  title  to  property  in  land  may  not 
be  acquired  by  possession  however  long,  the  case  is  different  with 
regard  to  rights  which  may  be  enjoyed  as  appurtenant  to  land. 
So  that  an  owner  having  the  parchment  title  to  a  tract  of  cultivated 
land  may  acquire  a  prescriptive  right  to  common  pasture  over 
the  adjoining  wastes  or  moorland.  Such  a  prescription  cannot, 
on  the  other  hand,  operate  effectually  in  favour  of  a  person  whose 
right  to  his  land  depends  on  possession  alone.  Being  only  a 
tenant  at  will  of  the  land,  he  can  be  in  no  better  position  in  r^ard 
to  the  pasture  or  other  rights  appurtenant  to  it.  Consequently 
when,  by  an  Act  of  1695,  powers  were  given  to  the  Court,  of 
Session  for  dividing  common  lands  between  the  adjoining  pro- 
prietors, this  was  inevitably  construed  exclusively  in  favour  of 
the  proprietors  having  parchment  titles  duly  recorded. 

Thus  the  law  of  what  is  in  Scotland  called  prescription  in 
heritable  rights,  operates  doubly  against  the  growth  of  right  by 
custom  or  possession.  Having  no  recorded  seisin,  the  ancient 
occupier,  such  as  many  of  the  Highland  crofters  and  cottars,  has 
not  and  cannot  acquire  a  title  to  his  holding,  and  the  adjoining 
wastes  may  be  parcelled  out  to  others  by  proceedings  in  which, 
notwithstanding  immemorial  occupancy,  he  has  no  locus  standi. 
The  tenants  thus  rigidly  excluded  by  the  operation  of  Scotch  law 
are  precisely  of  the  same  class  with  those  who,  as  customary  free- 
holders or  copyholders  with  rights  of  common  over  the  wastes 
of  the  manor,  or  of  the  probably  more  ancient  vill,  have  given 
variety  and  stability  to  the  tenures  of  England,  and  have  been 
of  inestimable  value  in  the  preservation  of  rights  of  a  popular 
character.  That  there  is  now  secured  to  the  public  the  permanent 
enjoyment,  for  instance,  of  Epping  Forest,  is  due  to  the  persistent 
action  in  the  last  generation^  of  an  old  man  who  may  be  described 
by  an  English  household  word — unintelligible  in  its  subtle  meaning 
to  those  familiar  only  with  Scotch  modes  of  tenure — as  a  '  village 
Hampden.'  A  village  Hampden,  in  a  township  where  all  the 
inhabitants  are  tenants,  at  will,  is  of  course  inconceivable.  And — 
even  as  to  rights  of  way — although,  in  rare  cases,  such  as  the 
important  highway  through  Glen  Tilt,  the  rights  of  the  public 
have  been  successfully  vindicated;  there  seems  no  doubt  that 
many  ancient  ways  from  parish  to  parish  are  in  danger  of  being 
lost  through  the  non-existence  of  any  inhabitant  in  the  neighbour- 
hood having  any  security  of  tenure  in  the  house  or  'land  which 
he  occupies. 

I  have  already  alluded  to  the  writ  or  brieve  of  inquest  which 
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directed  inquiries  upon  the  death  of  a  feudal  tenant  of  land. 
The  proceeding  is  not  in  itself  of  much  practical  importance,  but 
is  interesting  as  an  illustration  of  the  persistence  of  legal  forms. 
For  five  centuries — ^from  the  time  of  Robert  11,  or  earlier,  until 
1847 — ^the  style  of  writ  remained  absolutely  unchanged.  An 
inquest  of  service  appears  to  have  early  become  usual  in  all  feudal 
tenures,  whether  held  immediately  of  the  Crown  or  of  inferiors ; 
and  a  subject  superior  could  not  be  compelled  to  grant  a  renewal 
of  the  investiture  until  the  retour  had  been  duly  made  and  filed 
in  the  Chancery.  The  procedure  in  services  was  altered  in  1847, 
when  a  simple  petition  was  substituted  for  the  brieve  and  inquest. 
By  the  Conveyancing  Act  of  1 874  a  service  was  made  unnecessary 
in  order  to  vest  in  the  heir  the  '  personal  right  ^'  to  land ;  but  the 
title  is  not  complete,  nor  can  the  heir  be  legally  seised  of  the  estate, 
until  a  proceeding  which  is  by  statute  equivalent  to  the  service 
is  carried  out.  Something  of  the  kind  is  indeed  required  to  maintain 
the  perfection  of  the  Scotch  system  of  land  registers.  In  England 
the  brieve  of  inquest  does  not  appear  to  have  been  used  in  the 
case  of  inferior  tenures ;  but  in  the  case  of  tenants  in  capite  of  the 
Crown,  an  analogous  proceeding  known  as  the  inquisitio  post  mortem 
was  employed  up  to  the  time  of  the  Commonwealth.  Under 
statutes  of  the  reign  of  Henry  VIII,  these  inquisitions  had  come 
within  the  jurisdiction  of  the  Court  of  Wards  and  Liveries ;  and 
this  Court,  with  the  business  pertaining  to  it,  was  extinguished 
during  the  Commonwealth,  in  1645,  by  the  same  Act  (confirmed 
after  the  Restoration  by  12  Ch.  11.  c.  20)  which  abolished  military 
tenures. 

The  distinctive  incidents  of  the  military  tenures  which  were 
abolished  in  England  in  1645^,  survived  in  Scotland  for  a  century 
longer ;  and  were  not  abolished  until  after  the  Jacobite  rising  in 
1745.  They  were  at  length  put  an  end  to  by  the  Act  20  Geo.  11. 
c  50.  But  the  peculiar  features  of  feudal  tenure  relating  to  the 
constitution  and  transmission  of  rights  in  land  remained  unaffected. 
The  Act  of  1874,  already  referred  to,  removed  many  practical  in- 
conveniences, such  as  the  right  of  the  superior's  agent  to  intervene 
in  drawing  the  necessary  documents  for  the  completion  of  title  in 

^  I.  e.  ihejut  ad  rem  of  the  person  entitled,  bat  whose  right  had  not  beoome  feudally 
completed. 

'  It  is  carioQS  that  Lord  Stair,  who  published  the  first  edition  of  his  work  in  1681, 
speaks  of  knight-seryioe  in  England  as  an  existing  institntion  (ii.  4.  33).  I  have  already 
i«ferred  to  Lord  Stair*s  theory  ascribing  the  origin  of  instraments  of  sasine  to  James  I. 
on  his  return  (1424)  from  captivity  in  England.  He  has  a  similar  theory  for  the  origin 
of  the  use  in  Scotland  of  the  brieves  from  Chancery  (iv.  i.  a).  Lord  Stair  cannot, 
indeed,  be  blamed  for  not  knowing  the  results  of  later  antiquarian  research ;  nor,  as  a 
Scotch  lawyer,  was  he  bound  to  Imow  the  law  of  England.  But  the  attitude  which  he 
assumes  as  a  historical  and  universal  jurist  provokes  criticism  as  to  his  pretensions  out- 
side the  domain  of  technical  Scotch  Uw. 


172  The  Law  Quarterly  Review.  [No.VT. 

cases  of  Bucoession.  But  the  essential  features  of  Scotch  title,  to 
which  attention  has  been  directed  in  this  essay,  remain  intact. 

Broadly  speaking,  the  contrast  between  the  English  and  Scotch 
laws  of  title  consists  in  this.  In  Scotland  title  depends  upon  an 
actual  grant  or  charter  from  the  Crown  and  a  complete  *  progress ' 
or  series  of  documents  duly  recorded,  connecting  the  proprietor  with 
the  grantee  under  the  Crown  charter.  In  England  title  is  ascribed 
to  the  seisin  of  the  proprietor  or  a  predecessor,  of  which  possession 
is  prima  facie  evidence.  In  eflfect  title  depends  on  possesion  fortified 
by  prescription.  The  title  depending  on  possession;  and  not  on  the 
express  terms  of  a  grant  in  writing,  the  modes  of  tenure  and  of 
inheritance  by  descent  are  dependent  on  custom  to  an  extent 
unknown  in  Scotland.  Moreover,  humble  tenures  which  have 
never  been  deemed  worthy  of  a  grant  or  record  in  writing  have  by 
long  custom  acquired  in  England  a  sUUus  and  recognition  by  law^ 
which,  under  the  hard  and  fast  rules  of  Scotch  law,  is  impossible. 
In  Scotland  the  same  tenures  have  long  ago  lapsed  into  mere 
tenancies  at  will,  unless  in  the  case  where  the  holder  has  taken 
a  lease,  in  which  case  he  is  entitled  to  hold  for  the  term  and  upon 
the  conditions  of  the  lease,  and  no  otherwise.  Consequently  rights 
which  have  been  enjoyed,  from  time  immemorial,  as  appurtenant 
to  the  humbler  tenements  have  long  ceased  to  have  any  legal 
validity.  Where  the  tenants  enjoying  them  are  tenants  at  will, 
cadU  quaeitio.  Where  they  are  lessees,  the  conditions  of  the  lease 
would  be  dictated,  not  by  custom,  but  by  the  convenience  of  the 
grantor. 

It  will  have  been  seen  that  in  this  comparison  of  Scotch  and 
English  tenures  I  have  not  left  out  of  view  what  is  called  the 
'crofter  question'  in  the  Highlands  and  Islands.  It  will  be  under- 
stood that  an  historical  sketch  of  Scotch  law  has  little  direct 
bearing  on  any  questions  of  custom  or  rights  of  occupancy  which 
may  at  one  time  be  supposed  to  have  existed  in  these  regions. 
I  have  shown  that  the  humbler  tenures  connected  with  the  usages 
of  the  ancient  vill  and  of  the  old  manors,  had  practically  dis- 
appeared in  Scotland  in  the  early  part  of  the  fifteenth  century.  In 
the  legal  system  which  has  supervened  there  is  no  place  for  any 
rights  belonging  to  what  has  been  called  the  highland  township. 
Legislation  for  such  a  purpose  was  not  within  the  scope  of  the 
framers  of  our  Scotch  Acts,  who  regarded  the  inhabitants  of  the 
•Isles  and  Highlands'  as  an  unprofitable  and  savage  population, 
who  could  only  be  kept  from  external  mischief  by  from  time  to  time 
exacting  from  their  chiefs  the  obligation  of  showing  their  infeftments 
and  giving  security  for  the  good  behaviour  of  their  people  \    I  have 

*  Act  Pari.  1597,0.  26a. 
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in  the  preceding  sketch  of  the  Scotch  law  of  tenure  endeavoured- to 
state  with  clearness  and  some  particularity  the  legal  position  which, 
in  its  bearing  on  this  question,  has  been  often  stated  vaguely.  With 
regard  to  the  expediency  of  specific  proposals  for  legislation  I  can 
speak  with  no  claim  to  special  knowledge  of  the  districts  affected. 
I  am  inclined  to  suspect  that  the  strength  of  customary  rights 
enjoyed  by  Highland  occupiers  (say)  two  hundred  years  ago,  has 
been  on  the  one  side  a  good  deal  exaggerated.  I  doubt  whether 
the  individuals  of  the  shadowy  body  called  a  'clan'  had,  even 
morally  speaking,  any  interest  or  share,  properly  so-called,  in  the 
land ;  or  whether  there  were  any  definite  limits,  except  those  set  by 
what  political  economists  used  to  call  the  '  niggardliness  of  nature,' 
to  the  rent  and  services  which  a  highland  chieftain^  or  the  tacks- 
men under  him,  might  have  screwed  out  of  the  actual  cultivators. 
On  the  other  hand,  to  describe  the  actual  occupiers,  as  the  Duke  of 
Argyll  has  done,  as  'sub-tenants  of  tacksmen^ — besides  begging 
the  question  of  moral  right — is  misleading  by  conveying  the  notion 
of  a  contract  of  sub-tenancy  which,  in  reality,  did  not  exist.  It 
was  at  all  events  the  interest  of  the  chief  that  the  land  should 
raise  men ;  and  his  power  over  his  people  was,  to  compare  small 
things  with  great,  not  more  independent  of  custom  and  opinion 
than  the  power  over  their  subjects  of  those  monarchs  whom  we  are 
accustomed  to  term  autocratts.  It  was  only  after  the  *  reign  of  law ' 
had  become  established  in  the  Highlands — and  the  process  was  not 
complete  until  the  middle  of  the  last  century — that  the  chief  who 
was  feudally  infeft,  under  a  charter,  of  the  land  of  his  little 
territory,  became  vested  with  the  power,  in  aid  of  his  authority 
over  his  vassals,  of  calling  upon  the  whole  force  of  the  organized 
community  of  the  State.  Nor  did  he  become  aware  of— at  all  events 
he  did  not  make  large  use  of — ^this  power,  until  towards  the  end  of 
last,  or  early  in  the  present,  century.  It  was  then  that  the  Highlands 
were  required  as  the  fitting  arena  for  a  demonstration  on  a  large 
scale  of  the  newly  revealed  laws  of  political  economy.  To  call  it 
an  experiment^  as  Professor  Blackie  has  done,  is  a  misapplication  of 
language.  The  principles  of  the  science  had  been  proved  deduc- 
tively, and  experiment  was  superfluous. 

In  order  to  be  sure  of  doing  justice  to  the  authors  of  the 
proceedings  here  referred  to,  of  which  those  on  the  largest  scale  are 
known  as  '  The  Sutherland  Clearings,'  I  shall  indicate  their  nature 
by  quoting  the  language  of  apologists.  The  Duke  of  Argyll^ 
says : — 

•  During  the  whole  of  late  autumn,  the  whole  of  winter,  and  the 
whole  of  spring,  in  fact  the  whole  year  from  October  to  June,  there 

\  Nineteenth  Century,  November,  1884,  p.  695. 
VOL.  II.  N 
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Of  the  remaining  class  of  political  offences,  namely  those  which 
are  ordinary  crimes,  independently  of  the  political  motive,  recent 
events  afford  numerous  examples.  Those  which  are  most  likely 
to  occur  are  attacks  upon  official  personages,  or  the  destruction  of 
and  attempts  to  destroy  property,  in  order  to  intimidate  the 
Government.  In  1868  a  Select  Committee  of  the  House  of 
Commons  recommended  that  assassination  and  attempted  assas- 
sination should  not  be  included  in  the  exception  of  political 
crimes  ^  In  cases  of  deliberate  murder  it  is  indeed  difficult  to 
conceive  why  the  station  in  life  of  the  victim  should  make  a 
difference  in  the  treatment  of  the  escaped  assassin  by  a  foreign 
State.  There  are  some  people  with  advanced  views  who  seem  to 
consider  all  who  have  some  authority  in  their  State  the  legitimate 
prey  of  any  one  that  wishes  to  rid  the  world  of  them.  But  the 
sober-minded  portion  of  mankind  cannot  lightly  assent  to  the 
proposition  that  persons  in  official  positions  are,  on  account  of  their 
rank,  to  be  deprived  of  those  safeguards  which  their  fellow-men 
enjoy  whose  condition  in  life  is  humbler.  They  stand  more  in 
need  of  protection,  for  they  run  greater  risks  than  others  of  being 
slain  for  the  purpose  of  intimidation.  (Terrorism,  for  instance,  was 
the  object  of  the  murder  of  Mr.  Burke  in  the  Phoenix  Park ;  none 
of  his  assailants  had  a  private  reason  for  killing  him.)  If  those 
who  wish  to  change  the  government  or  the  laws  of  their  country 
resort  to  open  warfare,  foreign  Staites  should  shelter  them  without 
judging  of  the  righteousness  of  their  case,  as  long  as  they  do  not 
abuse  this  protection.  But  if  they  endeavour  to  attain  their  ends 
by  assassination,  they  are  not  entitled  to  be  treated  differently  from 
other  murderers. 

The  arguments  in  favour  of  surrendering  murderers  apply  equally 
to  the  case  of  accessories  before  the  fact  to  murder  and  of  those  who 
conspire  to  murder.  The  accessory  before  the  fact  is  morally  as 
guilty  as  the  actual  assassin.  Often,  indeed,  his  guilt  is  greater, 
as  he  may  be  the  real  author  of  the  crime  and  the  other  merely  his 
tool,  perhaps  forced  to  act  for  the  sake  of  saving  his  own  life.  To 
except  accessories  and  conspirators  from  extradition  would  give 
encouragement  to  the  most  serious  crimes.  For  the  accessory  or 
conspirator  can  usually  escape  to  a  foreign  country.  Suspicion  is  not 
likely  to  fall  immediately  upon  him,  as  he  is  not  present  at  the 
commission  of  the  crime,  if  an  overt  act  has  taken  place ;  and  in 
these  days  of  railways  and  steamers  he  can  probably  escape  to 
some  place  beyond  the  jurisdiction  of  the  State  whose  Courts  have 
power  to  try  him. 

The  dynamite  explosions  that  have  occurred  in  this  country  and 
^  Report  of  the  Select  Committee  on  Extrftditioni  Beiolatioii  5. 
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on  the  Continent  snggest  the  advisability  of  also  providing  for  the 
extradition  of  the  perpetrators  of  such  outrages,  and  of  those  who 
engage  in  conspiracies  to  effect  them.  If  any  one  feloniously  causes 
an  explosion  whereby  life  is  lost,  his  offence  is  clearly  murder,  and 
he  can  be  brought  to  justice  for  it,  without  reference  to  the  means 
by  which  the  crime  was  committed.  If  no  loss  of  life  occurs,  but 
the  object  is  to  destroy  life,  the  act  of  causing  the  explosion  may  be 
an  attempt  to  commit  murder.  And  if,  without  any  intention  on 
the  part  of  the  criminal  to  cause  loss  of  life  to  any  one,  the  explosion 
has  resulted  in  injury  to  a  human  being,  the  offence  of  doing 
grievous  bodily  harm  or  unlawful  wounding  has  been  committed  \ 
But,  as  the  occurrences  in  Whitehall  and  Victoria  Station  show,  an 
explosion  may  happen  without  being  followed  by  loss  of  life  or 
personal  injury,  although  the  crime  has  brought  numbers  of  peaceful 
citizens  into  danger  to  life  and  limb.  It  has  been  said  that  these 
explosions  are  in  the  nature  of  acts  of  warfare.  Attempts  are 
made  to  destroy  buildings  and  railways  in  the  heart  of  an  unfor- 
tified town,  when  their  existence  could  not  possibly  aid  in  military 
operations.  Insurrection  is  not  attempted,  and  seemingly  not  con- 
templated. The  lives  that  are  imperilled  are  almost  entirely  those 
of  women  and  children,  and  men  who  follow  civil  occupations.  It 
is  absurd,  under  these  circumstances,  to  talk  of  acts  of  warfare. 

With  regard  to  offences  committed  in  the  course  of  insurrections 
or  political  tumults,  exceeding  that  which  is  lawful  between  bel- 
ligerents, there  is  a  great  diversity  of  opinion. 

•Generally  speaking,*  say  the  Royal  Commission  of  1878,  *we 
iivould  decline  to  recognise  the  suggestion  of  a  political  motive 
as  a  ground  on  which  a  magistrate  or  judge  should  refuse  a  demand 
for  the  surrender  of  a  person  accused  of  what  (in  the  absence  of 
such  motive)  would  be  an  ordinary  crime,  unless  the  Act,  to  which 
a  political  character  was  sought  to  be  ascribed,  occurred  during  a 
time  of  civil  war  or  open  insurrection.' 

M.  Bernard's  comment,  in  his  Traite  de  TExtradition,  on  this 
recommendation  is  that  it  leads  straight  to  barbarism  (m^ne  tout 
droit  k  la  barbaric).  The  Foreign  Affairs  Committee  of  the 
American  House  of  Bepresentatives,  in  a  report  adopted  in  Feb- 
ruary, 1884,  thus  state  their  views : — 

•  The  people  of  the  United  States  will  never  consent  to  the  govern- 
ment surrendering  to  a  foreign  Power  a  participant  in  an  even 
unsuccessful  political  revolution,  rebellion  or  civil  commotion,  who 
might  be  charged  by  his  government  with  the  overthrow  of  his 
country's  institutions,  or  with  crimes  committed  in  promotion  of 

^  Wounding  or  doing  grieTous  bodily  harm  if)  only  included  in  four  of  our  treaties,  viz., 
those  with  Fnnce,  Spain,  Luxemburg,  and  Salvador.  {London  Gazette,  May  aist,  i8  8; 
NoTember  iTtfa,  1878 ;  March 4tb,  1881 ;  January  2nd,  1883.  Kirchner, 88, 1 26, 1 10,  i io.) 
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such  revolt,  which  should  then  have  passed  beyond  the  condition 
of  an  ordinary  violation  of  law/ 

It  seems  to  me  that  the  authors  of  both  these  reports  go  too  far. 
If  a  band  of  insurgents  were  openly  carrying  on  hostilities  in  one 
part  of  the  realm,  and  one  of  their  number,  thinking  that  it  would 
be  to  their  advantage  if  the  sovereign  or  a  member  of  the  government 
were  killed,  assassinated  him  in  a  place  remote  from  the  seat  of  the 
revolt,  the  crime  would  be  committed  'during  a  time  of  insurrection  * 
and  '  in  promotion  of  revolt.'  The  circumstances  of  the  murder  of 
President  Lincoln  by  Wilkes  resemble  those  of  the  case  now  sug- 
gested. Yet  if  Wilkes,  instead  of  being  killed  by  his  pursuers,  had 
escaped  to  Canada,  would  a  refusal  to  surrender  him  have  been 
desirable  ? 

The  utmost  that  should  be  done  is  to  exempt  from  extradition 
offences  committed  with  a  political  motive  in  the  actual  course  of  a 
rebellion  or  political  tumult^.  It  may  be  argued  in  favour  of  the 
exemption,  that  in  hostilities  carried  on  by  the  regular  forces  of 
civilised  States  acts  are  often  committed  with  impunity  which 
cannot  be  justified  by  the  rules  of  warfare.  How  much  more  diffi- 
cult must  it  be  to  prevent  them  in  a  popular  rising,  when  the  worst 
passions  of  mankind  are  aroused,  and  the  party  contending  agiainst 
the  Government  de  Jure  often  consists  of  an  unorganized  body  of 
men.  The  exemption  should  also  be  strictly  limited  to  tumults  of  a 
true  political  character.  If  a  gang  of  thieves  brought  about  a  rioi> 
to  facilitate  their  operations,  their  acts  would  not  be  political 
crimes.  Nor  would  a  band  of  brigands  associated  together  for 
plunder  become  political  offenders  because,  while  committing 
depredations,  they  carried  on  a  species  of  war  against  the 
Government. 

From  a  practical  point  of  view  there  are  doubtless  some  grave 
objections  to  the  surrender  of  persons  accused  of  political  crimes. 
It  is  more  difficult  to  ensure  a  fair  trial  in  political  than  in  ordinary 
cases.  As  the  danger  from  the  fonner  to  the  constitution  of  society 
is  greater,  so  also  there  naturally  often  is  an  animus  against  the 
accused  on  the  part  of  the  representatives  of  the  Government,  who 
are  the  prosecutors,  and  on  the  part  of  the  judges  whose  training 
necessarily  inclines  them  to  take  a  hostile  view  of  acts  peculiarly 
dangerous  to  the  established  order  of  things  in  the  State.  And 
when  the  offence  is  one  of  conspiracy  or  being  accessory  to  a 
serious  crime,  the  danger  of  a  miscarriage  of  justice  is  increased 
by  the  fact  that  the  evidence  is  often  indirect,  or  that  of  spies  or 
informers.     The  State  which  is  asked  to  surrender  a  fugitive  can, 

*  This  does  not  apply  to  every  ofTenoe  happening  in  the  course  of  a  rebellion.  An 
infiurgent  who  commits  a  rape  or  a  robbery  does  not  act  with  a  political  motive. 
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however,  iufiist  on  the  fulfilment  of  certain  conditions  before  it 
complies  with  the  demand^.  It  ought  to  retain  the  right  of 
requiring  satisfactory  proof  that  there  are  grounds  for  bringing 
the  accused  to  justice.  The  recent  Extradition  Treaty  between 
Russia  and  Prussia  apparently  provides  for  the  surrender  of 
subjects  of  the  demanding  State,  accused  of  crimes  of  violence, 
without  any  proof  of  their  guilt  ^.  The  English  Extradition  Act 
requires  such  evidence  against  the  accused  as  would  justify  his 
committal  for  trial,  if  the  allied  offence  had  taken  place  in 
England.  It  is  safe  to  predict  that  no  British  Pai'liament  would 
sanction  a  treaty  by  which  anything  less  was  required. 

A  State  may  also  refuse  a  demand  based  on  evidence  which  by 
its  own  laws  is  inadmissible,  such  as  (in  some  countries)  the 
evidence  of  accomplices^.  It  may  require  a  guarantee  that  the 
prisoner  shall  not  be  tried  by  a  special  Court,  or  under  a  special 
procedure  created  for  a  particular  purpose,  if  it  think  that  the 
intended  court  or  procedure  will  not  insure  a  fair  trial  ^.  More- 
over a  Government  to  whom  a  fugitive  has  been  surrendered  would 
in  its  own  interest  have  a  strong  motive  for  acting  honourably.  For 
if  it  did  not  scrupulously  carry  out  the  conditions  on  which  ex- 
tradition was  granted,  this  would  be  a  sufficient  reason  for  rejecting 
a  subsequent  demand  of  a  similar  kind. 

As  I  have  already  had  occasion  to  remark,  there  is  no  explana- 
tion of  the  meaning  of  the  term  *  political  offences '  in  our  extradition 
treaties.  The  British  Courts  will  have  no  guidance  if  they  should 
be  called  on  to  settle  this  point,  and  foreign  States,  which  do  not 
usually  leave  these  matters  to  their  legal  tribunals,  can  interpret 
the  treaties  in  the  manner  that  suits  them  best.  What  effect,  for 
instance,  ought  to  be  given  to  the  following  clause,  contained  in 
our  treaties  of  1876  with  France  and  Belgium: — *No  accused  or 
convicted  person  shall  be  surrendered,  if  the  offence  in  respect 
of  which  his  surrender  is  demanded  shall  be  deemed  by  the  party 
upon  which  it  (I)  is  made  to  be  a  political  offence,  or  to  be  a»  aci 

^  The  Extradition  Act  provides  tliat  the  Crown  may,  by  the  Order  in  Comioil  giving 
effect  to  a  treaty  or  by  any  subsequent  order,  render  the  operation  of  the  treaty  subject 
to  such  conditions,  exceptions,  and  qualifications  as  may  be  deemed  expedient. 

'  Deutscher  Beichs-Anzeiger,  January  23rd,  1885. 

'  The  police  magistrate  before  whom  a  fugitive  is  brought  must  hear  the  case  in  the 
same  manner  as  if  the  offence  were  conmiitted  in  England,  and,  therefore,  according  to 
the  English  law  of  evidence.  Depositions  and  statements  on  oath  are,  however,  admis- 
sible. It  would  certainly  be  more  satisfactory,  in  some  crimes  connected  with  political 
objects,  to  have  oral  testimony.  It  might  be  left  to  the  discretion  of  the  Secretary  of 
State  or  police  magistrate  to  require  such  testimony  if  it  seemed  to  him  to  be  desirable. 

*  The  Institute  of  International  Law  adopted  the  following  resolution  at  Oxford : — 

*  En  tout  cas  I'extradition  pour  crime  ayant  tout  k  la  fois  le  caract^re  de  crime  politique 
et  de  droit  commun  ne  devra  dtre  accord^e  que  si  TEtatrequ^rant  donne  rassurance  que 
Vtsttnd6  ne  sera  pas  jug^  par  des  tribunauz  d*exception.'  {Annuaire  de  Vlfutitut  d9 
Droit  Iniemational,  1881,  p.  129.) 
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connected  with  {connexe  a)  suei  an  offence '  ?  If  a  French  or  Belgian 
stateBman  were  assassinated  for  the  promotion  of  a  treasonable 
design,  might  our  Courts  not  feel  themselves  obliged  to  decide, 
however  unwillingly,  that  this  was  an  act  connected  with  a 
political  offence  ?  Such  a  ruling  would  be  more  consistent  than 
any  other  with  the  language  of  the  clause  and,  if  there  were  a 
doubt,  a  construction  favourable  to  the  accused  would  have  to  be 
adopted.  Again,  could  we  feel  surprised  if  under  similar  circum- 
stances the  French  Government  came  to  a  similar  conclusion  1 

A  brief  notice  of  the  difficulties  which  arose  in  Belgium  in  a  case 
of  this  kind  will,  however,  be  more  useful  than  mere  speculation. 
A  Belgian  law  forbade  the  surrender  of  any  person  accused  of  a 
crime  connected  with  a  political  offence  (fait  connexe  k  un  d61it 
politique)  ^  In  1854  an  infernal  machine  was  placed  on  the 
railway  between  Lille  and  Calais,  for  the  purpose  of  blowing 
up  a  train  in  which  the  Emperor  Napoleon  was  travelling.  Two 
brothers  named  Jacquin  who  were  implicated  in  the  crime  escaped 
to  Belgium,  and  their  extradition  was  demanded  by  France.  The 
Belgian  Courts  were  divided  in  opinion.  The  Cour  de  Cassation 
and  the  Court  of  Li^e  held  that  the  prisoners  could  be  surrendered, 
while  the  Court  of  Brussels  came  to  a  contrary  conclusion.  There 
was  great  excitement  throughout  the  country,  and  finally  the  French 
Qovemment  withdrew  its  demand,  and  the  brothers  were  allowed 
to  leave  Belgium  by  a  frontier  chosen  by  themselves.  In  conse- 
quence of  this  unsatisfactory  end  of  the  matter,  the  Belgian  Ministry 
prevailed  on  the  Chamber  to  pass  a  law  enacting  that  the  assassina- 
tion of  the  ruler  of  a  foreign  State  or  of  a  member  of  his  family 
should  not  be  deemed  a  political  offence.  (Ne  sera  pas  r^put^  d^t 
politique,  ni  fait  connexe  k  un  semblable  d^it,  Tattentat  centre  la 
personne  du  chef  d*un  gouvemement  Stranger  ou  centre  oelle  des 
membres  de  sa  famille,  lorsque  cet  attentat  constitue  le  fait  soit 
de  meurtre,  soit  d'assassinat,  soit  d*empoisonnement  ^.)  An  ex- 
planatory clause,  in  the  terms  of  this  law,  has  been  inserted  in 
most  of  the  French  and  Belgian  treaties,  immediately  after  the 
clause  prohibiting  the  surrender  of  political  offenders  ^     There  is  a 

^  Bulletin  offioiel  des  loia  et  arrdtAi  royaux  de  U  Belrique,  1833,  p.  550,  No.  1105. 
Recueil  des  loig  et  arrdt^s  royaux  de  Belgique,  1850,  p.  01 ;  BiUot,  Tnit^  de  1  extra- 
diUon,  pp.  113-1,7.  -^  ^^ 

■  It  ie  to  be  found  in  the  treaty  concluded  in  i88a  between  the  United  SUtes  and 
^elgium.  (Moniteur  Beige,  aSth  November,  1882  ;  Kirohner,  1036.)  There  are  other 
Amenoan  treaties  in  which  the  exemption  of  political  offenders  from  extradition  does  not 
seem  to  be  unqualified.  The  treaty  of  1861,  between  the  United  States  and  Mexico^ 
provides  that  there  shall  be  no  surrender  for  offences  of  a  *  purely  political  kind.' 
Vi4.ircjmer,  156.)  Interpreted  literally,  purely  political  offences  cannot  mdude  acts  that 
contwn  an  ordinary  criminal  element,  llie  treaty  of  1870,  between  the  United  States 
^Zti^^^^S'  ?  ^"^'^  «™^»r  to  that  of  the  Mexican  treaty,  (Samwer  et  Hope, 
iiecueil,  Second  Series,  vol.  i.  p.  108.) 
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distinct  advantage  in  having  such  a  clause,  so  as  to  settle  the  doubt 
whether  the  murder  of  the  ruler  of  a  State  is  a  political  crime. 
But  political  offences  are  not  necessarily  limited  to  the  murder  of  a 
member  of  a  royal  family,  and  a  more  general  statement  of  the 
principle  which  regulates  the  surrender  of  political  offenders  is 
desirable. 

The  conclusion  to  which  I  have  been  led  is,  repeated  briefly,  that 
the  fact  of  a  crime  directed  against  or  dangerous  to  human  life 
having  been  committed  from  a  political  motive  is  not  in  itself  a 
sufficient  reason  for  protecting  the  criminal.  The  principle  herein 
embodied  could  be  easily  expressed,  without  an  elaborate  attempt 
to  frame  a  positive  definition  of  political  offences,  in  the  following 
or  similar  words :  '  No  fugitive  shall  be  surrendered  for  a  political 
offence/  qualified  by  an  explanatory  clause :  '  An  offence  directed 
against,  or  endangering,  human  life,  shall  not  be  deemed  to  be  a 
political  offence,  merely  because  it  has  been  committed  from  a 
political  motive,  (with  the  addition,  if  desired),  unless  it  has  been 
committed  in  the  actual  course  of  an  insurrection  or  political  dis* 
tiurbance  ^'  This  definition  seems  to  me  to  make  not  only  murder 
and  attempted  murder,  but  also  conspiracies  to  murder  and,  when 
it  is  desirable,  malicious  explosions  and  conspiracies  to  cause  them 
prima  facie  non-political  offences.  On  the  whole  it  ought  to  work 
satisfactorily.  For  the  principle  on  which  it  is  based  does  not 
countenance  the  destructive  forces  which  are  continually  fighting 
by  secret  and  dishonourable  means  against  the  institutions  on  which 
the  organisation  of  the  State  depends.  Yet,  on  the  other  hand,  it 
does  not  interfere  with  those  who,  in  striving  honestly  to  alter  the 
constitution  or  laws  of  their  countryj  resort  to  force. 

E.  L.  D£  Habt. 

^  Aooording  to  the  new  extradition  treaty  between  Ruisift  and  PruuiA,  the  fact  that 
the  crimes  included  therein  '  are  oommitted  with  a  political  aim,  shall  in  no  case  lerre 
as  the  basis  for  a  refusal  to  surrender  the  culprits.*  (La  droonstance  que  le  crime  ou 
d^t  k  raison  duquel  Textradition  est  demand^e  a  ^t^  oommis  dans  un  but  politique  ne 
pouira  en  aucun  oas  servir  de  cause  pour  refuser  Textradition.)  Deutsoher  Beiohs- 
Aoxeiger,  a5rd  January,  1885. 
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THE  LIABILITIES  OF  BAILEES  ACCORDING  TO 
GERMAN  LAW. 

THE  study  of  the  law  of  bailments  from  a  comparative  point 
of  view  is  interesting  in  various  ways.  The  learned  in- 
vestigations of  Mr.  Justice  Holmes  have  singled  it  out  as  an 
instance  of  the  independent  development  of  English  law,  and, 
though  we  may  differ  from  many  of  the  conclusions  arrived  at 
by  the  distinguished  American  jurist,  there  is  no  doubt  that  he 
has  given  a  new  and  powerful  attraction  to  the  subject.  From 
the  point  of  view  of  analytical  theory  the  law  of  bailments  is 
also  worthy  of  attention,  because  it  sanctions  contractual  obligations 
which  are  often  not  contemplated  by  the  parties,  but  are  super- 
added by  law  because  the  agreement  would  otherwise  be  incom- 
plete. The  law  of  bailments  thus  creates  obligations  *ex  contractu ' 
which  do  not  arise,  and  in  some  cases  cannot  even  be  modified  by 
the  will  of  the  parties.  I  also  think  that  from  the  legislator's 
practical  point  of  view,  the  study  of  the  different  systems  adopted 
in  Germany  may  not  prove  uninteresting. 

It  is  well  known  that  the  term  common  law  (Gemeinrecht)  is 
applied  in  Germany  to  a  modernized  system  of  the  Roman  law, 
as  it  appears  in  Justinian's  compilation.  The  common  law  was 
introduced  into  Germany  as  'subsidiary'  law  (that  is,  it  was 
only  adopted  in  so  far  as  it  did  not  interfere  with  local  or 
territorial  usage),  and  as  such  it  is  still  in  force  in  a  great  part 
of  Germany.  In  the  other  parts  it  has  been  superseded  by  Codes, 
of  which  the  Prussian  Landrecht,  like  the  common  law,  has  sub- 
sidiary application,  while  the  Saxon  Code  and  the  French  Codes 
(which  are  in  use  in  the  countries  on  the  left  bank  of  the  Rhine 
and  in  the  Grand-duchy  of  Baden)  override  the  older  local  law. 
Since  the  establishment  of  the  German  Empire,  a  great  many 
branches  of  the  law  have  been  modified  by  Imperial  legislation, 
and  the  law  of  the  individual  territories  has  naturally  been  abro- 
gated in  so  far  as  these  enactments  made  it  necessary.  The  German 
Commercial  Code  which,  broadly  speaking,  is  applicable,  in  tho 
case  of  all  commercial  transactions  throughout  Germany  (and 
Austria),  existed  already  as  the  law  of  the  individual  States  before 
the  formation  of  the  I^pire,  and  has  since  been  re-enacted  as  an 
Imperial  Statute. 

There  is  much  in  the  modem  Codes,  which  is  derived  from 
Germanic  law  or  has  at  least  been  influenced  by  it.    We,  there- 
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fore,  propose  to  examine  the  law  of  bailment  in  (i)  The  Roman 
law;  (2)  the  older  Oermanic  law;  (3)  the  modem  Codes.  The 
Austrian  and  Swiss  Codes,  though  i^ot  in  force  in  any  part  of 
Germany,  have  been  included,  as  they  are  distinctly  under  German 
influence. 

I.  It  may  seem  superfluous  once  more  to  dwell  on  questions 
which  Bracton,  Chief  Justice  Holt,  and  Sir  Williilm  Jones  have 
made  familiar  to  English  lawyers.  It  must,  however,  be  remem- 
bered that  the  researches  of  modem  German  jurists  have  thrown 
new  light  on  the  classical  authorities,  and  that  a  closer  study 
of  the  Germanic  sources  has  proved  that  the  mediseval  com- 
mentators were  more  under  the  spell  of  .their  own  native  law 
than  they  may  have  themselves  suspected,  and  that  their  state- 
ments as  to  Roman  law  have  not  failed  to  be  impressed  by  that 
inflnence.  The  English  representations  of  these  doctrines  are 
largely  derived  from  these  authors.  A  fresh  examination  of  the 
matter  may,  therefore,  not  be  out  of  place. 

In  the  first  place  the  Roman  terminology  must  be  explained; 
the  value  of  the  expressions  'culpa,'  ' diligentia,'  'custodia,'  &c. 
deserves  special  notice. 

Culpa  (in  the  narrower  sense  of  the  word)  is  possible  under  two 
circumstances^:  it  may  be  the  negligent  (as  distinguished  from 
the  wilful)  infraction  of  a  general  duty,  or  it  may  be  the  negligent 
violation  of  a  contractual  obligation.  Culpa  in  the  first  sense 
(Aquilian  culpa)  consists  in  the  doing  of  an  unlawful  act,  or  in 
an  omission  connected  with  an  unlawful  act ;  in  the  second  sense 
it  is  always  an  omission.  Contractual  culpa  is  always  a  want 
of  diligentia.  The  Roman  jurists,  when  naming  a  liability,  some- 
times mention  the  duty  and  sometimes  the  infraction:  they  say 
a  person  answers  for  'culpa  •/  or  he  answers  for  *  diligentia; '  when 
they  say  a  person  answers  for  dolus  anddiligentia,they  ought  really  to 
say  he  is  bound  to  avoid  '  dolus '  and  to  employ  *  diligentia.'  If  we 
remember  this  habit,  expressions  implying  that  a  person  answers 
for  'culpa  and  diligentia,'  or  for  'culpa,  but  also  for  diUgentia,' 
need  not  create  any  difficulty.  It  is  only  another  way  for  stating 
that  in  addition  to  the  responsibility  for  Aquilian  culpa,  there  is 
a  duty  of  diligentia  (i.e.  a  liability  for  contractual  culpa  ^). 

As  to  the  distinction  between  '  culpa  lata '  and  '  culpa  levis '  it 
must  be  understood  that  the  Romans  did  not  wish  to  establish 
two  separate  kinds  of  negligence.  'Culpa  lata'  is  rather  the 
neutral  zone  between  dolus  and  culpa®.    'Dolus'  implies  an  un-. 

^  Gonf.  Hasae,  Culpa,  p.  126,  w»,  *  Brinz,  and  ed.  11.  (  a66,  xiote  10. 

*  Conf.  MommBen,  Obligatioiien  R.  III.  358 ;  Windscheid,  Pandekten,  I.  (  loi,  note 
10 ;  the  view  of  Binding,  who  actually  holds  that  culpa  lata  impliea  an  imlawfiil  intention^ 
is  refated  by  Pemice,  lAbeoi  II.  414. 

VOL.  II,  O 


190  The  Law  Quarterly  Review.  [No.  vi. 

lawful  intention, '  culpa '  an  absence  of  diligence  or  negligence ;  but 
some  kinds  of  negligence  are  so  inexcusable  that  they  can  hardly 
be  distinguished  from  dolus.  '  Culpa  lata  is  an  exce^  of  negligence 
(nimia  neglegentia),  i.e.  not  to  understand  what  everybody  under- 
stands ^'  This  kind  of  negligence,  as  regards  civil  liability,  has 
exactly  the  same  effect  a&  dolus:  *Magnam  tamen  neglegentiam 
placuit  in  doli  crimine  cadere,'  D.  44.  7.  i.  §  5*  In  all  cases  where 
a  liability  for  dolus  is  mentioned  as  regards  contractual  obligations, 
it  must  be  understood  that  'culpa  lata'  is  included.  Wherever 
the  term  *  culpa  *  or  *  omnis  culpa '  is  used  it  connotes  *  culpa  levis.' 

If  somebody,  in  the  performance  of  a  contractual  obligation,  has 
not  given  that  amount  of  care  which  he  is  accustomed  to  bestow 
on  his  own  affairs,  the  consequences  will  be  the  same  as  if  he 
had  been  guilty  of  dolus :  '  nisi  tamen  ad  suum  modum  curam  in 
deposito  praestat,  fraude  non  caret:  nee  enim  salva  fide  minorem 
is  quam  suis  rebus  diligentiam  praestabit  ^.'  This  k;^d  of  culpa 
is  sometimes  called  *  culpa  in  ooncreto.'  On  the  other  hand  there 
are  some  kinds  of  contracts,  in  whi9h  the  general  duty  of  diligence 
(i.  e.  the  avoidance  of  *  culpa  levis ')  is  relaxed ;  the  diligence  to 
be  bestowed  in  such  cases  is  called  'diligentia  quam  suis  [rebus 
adhibere  solet].'  In  both  cases  the  debtor  must  apply  the  care 
which  he  is  accustomed  to  give  to  his  own  affairs ;  yet  there  is 
a  difference  between  them  *,  the  practical  effect  of  which  appears 
in  the  distribution  of  the  burden  of  proof.  If  the  debtor  answers 
for  culpa  lata  only,  and  if  it  is  tried  to  extend  his  liability  by 
showing  that  he  was  less  careful  than  in  his  own  affairs,  the  proof 
of  this  circumstance  will  be  thrown  on  the  creditor ;  on  the  other 
hand  a  debtor  who,  according  to  general  principles,  would  have 
to  answer  for  culpa  levis,  but  who  claims  that,  for  special  reasons, 
he  was  not  bound  to  apply  more  care  than  that  habituaDy  be- 
stowed upon  his  own  affairs,  must  prove  that  the  negligence  upon 
.  which  the  action  in  a  given  case  is  based  corresponds  to  his  general 
habits  *. 

There  is,  therefore,  (i)  a  liability  for  wilful  default,  which  is  also 
applied  in  the  case  of  gross  carelessness;  (2)  a  liability  for  the 
omission  of  diligence,  the  diligence  required  being  generally  that  of 
an  average  man,  a  respectable  householder  (diligens  paterfamilias), 
but  sometimes  only  the  diligence  which  Uie  person  concerned  is 
in  the  habit  of  giving  to  his  own  affairs. 

In  addition  to  these  there  is,  in  all  contracts  which  would  be 
called  baihnents  in  EngUsh  law,  a  special  duty  to  watch  over 

but  tlgalL^&l^^  ^""^  ^^  "^*  undiBputed.    Cel.u«  holds  thia  idea  with  Nerva, 
»  Conf.  Brinz,  II.  5  ,67.  *  Dernburg.  Preuaii.  Privt«cht.  XL  p.  162. 
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'the  safety  of  the  bailed  object ;  this  duty  is  called  *  custodia.'     The 

*  diligentia  in  custodiendo '  is  subject  to  the  same  gradations  as 
the  general  'diligentia'  (conf.  Oaius,  D.  18.  6.  2.  §  1);  the  term 
custodia  is,  however,  also  used  in  a  stricter  sense,  implying  a 
liability  for  any  loss  which  the  bailee  cannot  prove  to  be  due- 
to  vis  major.  The  opinions  as  to  the  limits  within  which  this 
absolute  duty  of  custodia  is  required  vary  considerably.  Baron  ^ 
holds  that  this  strict  requirement  of  custodia  must  be  understood 
wherever  the  authorities  speak  of '  custodiam  praestare,'  *  diligentiam 
praestare'  (usually  there  is  an  addition  implying  that  something 
more  than  the  custodia  or  diligentia  boni  patrisfamilias  is  meant). 
He  therefore  subjects  the  following  classes  of  bailees  to  this 
liability :  (i)  the  '  dominus  horreorum ; '  (2)  the  *  conductor  operis ' 
or  'operarum;'  (3)  the  '  commodatarius ; '  (4)  generally  speaking 
the '  negotiorum  gestor '  and  any  persons  obtruding  their  sei'vices  as 
bailees ;  (5)  possibly  the  'creditor  pigneraticius,'  and  (6)  the  persons 
mentioned  in  the  edict  (nautae,  caupones,  stabularii,  as  to  the 
extended  liability  of  whom  there  is  no  doubt). 

Pemice  ^  points  out  that  there  was  originally  a  connection  between 

*  custodia '  as  a  form  of  possession  and  '  custodia '  in  obligatory  rela- 
tions ^  but  he  holds  that  the  distinctive  meaning  of  the  term  in  either 
sense  has  been  lost  in  later  times.  As  regards  the  dufy  of  custodia 
his  results  are  summed  up  by  him  as  follows  : 

1.  The  liability  for  '  custodia '  was  independent  of  the  liability 

for  diligence  in  the  times  of  the  Kepublic. 
a.  It  involved  an  absolute  protection  of  the  bailed  goods  against 

theft  (and  probably  against  damage  without  violence). 
3.  That  from  the  time  of  Hadrian  custodia  became  '  diligentia 
in  custodiendo,'  the  strict  duty  of  custodia  being  confined  to 
certain  special  cases. 
As  regards  the  later  times,  Pemice  is  practically  at  one  with  the 
representatives  of  the  ruling  opinion,  who  hold  that  it  must  be. 
judged  from  the  context  whether  in  a  particular  passage  '  custodia ' 
in  the  stricter  sense  is  meant,  or  whether  '  custodia'  means '  diligentia 
in  custodiendo.'    . 

A  fact  which  deserves  notice  is  the  connection  between  the  duty 
of  '  custodia'  and  the  'actio  furti.'  Mr.  Justice  Holmes,  in  trying 
to  prove  the  Germanic  origin  of  the  English  law  of  bailments,  lays 
much  stress  on  the  fact  that  in  England  bailees  from  early  times 

»  ArduT  far  ciTiliBiisohe  Praxis,  LII.  pp.  44-95 ;  for  »  ahort  Bvaammiy  of  B«ron*i  yiew 
see  his  Pandekten,  f  237. 

'  LftbeO)  II.  p.  339,  88. ;  hiB  yiews  are  sninmed  up  on  pp.  359,  360. 

*  Brinz  holds  a  somewhat  similar  view ;  the  point  deserves  notiee,  as  there  is  a  certain 
affinity  between  this  doctrine  and  that  propounded  by  Mr.  Justice  Holmes  as  being  of 
Crermanio  origin. 

0  2 
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liad  trespass  and  trover^  against  a  person  who  stole  the  bailed 
goods  ^.  The  gist  of  his  argument  seems  to  point  to  the  conclusiou 
that  in  Roman  law  the  bailee  had  no  remedy  against  the  thief; 
it  will  be  easy  to  show  that  thi»  view  is  not  justified  by  the 
authorities. 

The  principle,  according  to  which  a  person  is  entitled  to  the 
'actio  furti,'  is  stated  by  Ulpian  (D.  47.  2.  10)  as  follows:  *  Cujus 
interfuit  non  surripi,  is  actionem  furti  habet'.'  In  ordinary  cases 
the  owner  is  the  person  '  cujus  interfuit/  &c.  When,  however,  the 
owner  had  a  remedy  against  the  person  to  whom  the  goods  were 
entrusted,  the  bailee  had  the  actio  furti  to  the  exclusion  of  the 
owner ;  only,  where  the  bailee  was  not  solvent,  or  where  having 
been  guilty  of  dolus  or  culpa  lata,  he  lost  the  '  actio  furti,'  the  owner 
was  enabled  to  proceed  against  the  thief  through  the  medium  of 
this  action  ^  In  other  words,  wherever  the  bailee  was  answerable 
for  custodia  (in  the  wider  sense)  the  actio  furti  was  given  to  him 
exclusively.  The  actio  furti  may,  therefore,  be  used  as  a  test  for 
the  liability  of  custodia  ^  A  few  passages  may  be  quoted  in  sup* 
port  of  this  view : 

Gains,  III.  203,  'Furti  autem  actio  ei  competit  cujus  interest 
rem  salvam  esse,  licet  dominu9  non  sit  J 

III.  205»  'Item  si  fullo . polienda  curandave  aut  sarcinator  sar- 
denda  vestimenta  mercede  certa  acceperit,  eaque  furto  amiserit, 
ipse  furti  habet  actionem^  non  dominus;  quia  domini  nihil  interest  ea 
non  perire,  cum  judicio  locati  a  fullone  aut  sarcinatore  suum 
oonsequi  possit.' 

UL  207,  *Sed  is  apud  quem  res  deposita  est,  custodiam  non 
praestat,  tantumque  in  eo  obnoxius  est,  si  quid  ipse  dolo  malo  fecerit, 

qua  de  causa  si  res  ei  subrepta  fuerit furti  agere  non  potest, 

sed  ea  actio  domino  competit  ^.' 

In  D.  13.  6,  10.  §  I  Ulpian  inquires  as  to  the  liability  of  a 
person  to  whom  goods  have  been  given  for  inspection.  He 
answers,  *  Si  quidem  mea  causa  dedi,  dum  volo  pretium  exquirere, 
dolum  mihi  tantum  praestabit :  si  sui  et  custodiam :  et  ideo  furti 
hahehit  actionem^ 

The  same  jurist  says  in  D.  47.  a.  14.  §  15,  •  Non  solum  autem  in 

*  I  moflt  refrain  from  entering  inio  %  diseuBsion  of  Mr.  Holmee*  views  on  the  Roman 
theory  of  poMeesion.  and  I  have  therefore  avoided  the  term  'powewory  remediee.' 
According  to  the  Roman  terminology,  the  actio  furti  is  not  a  'poweMory  remedy/  but 
the  action  of  tre^Mwa  or  of  trover  would  not  be  either. 

I  Common  Law  (Eng.  ed.,  pp.  174,  175). 

«  n    *™JS!^  ^  *  legitimate  one  (honesU  causa).  D.  47.  2. 11  (Paulus). 

Conf  Wmdscheid,  XI.  J  453,  note  14.    This  subject  is  gone  into  with  great  care  by 
"1^  .^°^P**  oh.  10 ;  Me  specially  §  8 J. 
"  Brins,  II.  f  269,  2a, 

•  These  passages  are  almost  Uterally  copied  in  Inst.  4.  1.  §  13  (15),  %  15  (17),  §  17  (19). 
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re  commodata  competit  ei  cui  cbmmodata  est  furti  actio,  sed  etiam 
in  ea  quae  ex  ea  adgnata'est,  quia  et  huju^  custodia  ad  eumpertifiet^.' 
We  have  seen  that  custodia  in  the  stricter  sense  means  a  liability 
which  even  the  application  of  due  diligence  will  not  excuse,  and 
that  the  opinions  of  the  different  writers  as  to  the  cases  in  which 
this  strict  liability  is  applicable  varies.  Nobody  doubts,  however, 
that  there  are  various  classes  of  contracts  in  which  it  occurs.  We 
shall  have  occasion  to  go  more  closely  into  this  matter.  In  this 
place  we  mention  it  to  explain  an  error  which  prevailed  in  the 
Middle  Ages  and  which,  as  we  shall  see  below,  having  been  incor- 
porated into  the  Prussian  Code,  has  been  made  a  part  of  the  law 
which  is  practised  at  the  present  day.  Custodia  in  the  stricter 
sense  goes  further  than  *  culpa,'  but  stops  short  of  *  casus.'  There 
is,  therefore,  a  ground  of  liability  between  culpa  and  casus.  The 
difficulty  was  solved  by  the  medisBval  writers  by  the  introduc- 
tion of  a  new  kind  of  *  culpa,'  *  culpa  levissima.'  The  genesis  of 
this  view  is  clearly  seen  from  the  following  pcussage.  Vinnius 
(Comm.  ad  Inst.  III.  25.  §  5)  explains  the  liability  of  naut.  caup. 
stab,  and  continues :  'Igitur  ex  sententia  juris  consulti  is  qui  recipit 
praestat  medium  aliquid  inter  culpam  et  casum  fortuitum :  atqui 
hoe  medium  nihil  aliud  e99efateri  omnes  debent  quam  culpam  levii^imam.^  • 
Donellus  abready  has  shown  that  there  is  no  such  thing  in  Koman 
law,  and  Thibaut  has  given  the  doctrine  its  final  death  blow.  At 
the  present  day  nobody  would  attempt  to  resuscitate  it.  *  Custodia' 
in  ijie  strict  sense  involves  a  liability  which  cannot  be  removed 
even  by  the  proof  of  the  most  careful  diligence,  but  which  is  only 
excused,  if  it  can  be  shown  that  the  circumstance  which  caused 
the  I068  or  damage  could  not  have  been  avoided  by  any  care  or 
foresight. 

The  law  as  to  the  duties  of  bailees  may  now  be  summed  up  . 
as  follows: 

1.  In  any  case  a  bailee  is  answerable  for  dolus:  an  inexcuii- 
able  kind  of  negligence,  or  a  relaxation  of  the  diligence 
which  one  is  accustomed  to  give  to  his  own  affairs  is 
for  this  purpose  considered  equal  to  dolus  in  its  effects, 
7,.  In  other  cases  a  bailee  is  answerable  for  culpa  and  for  culpa 
in  custodiendo,i.e.  for  the  want  of  that  degree  of  diligence 
which  is  generally  required  in  the  performance  of  a  con- 
tract, and  specially  for  a  want  of  diligence  in  the  measures 
taken  for  the  safety  of  the  bailed  object.    In  some  instances,. 

^  Thtti  the  aeiio  furti  wm  given  to  the  person  who  WM  liable  for  cuBtodla,  on  aoconnt  • 
of  »  phyrical  relation  to  the  bailed  object^  and  not  merely  because  his  interest  had  been 
injured  by  the  theft,  appears  from  D.  47.  a.  14.  f  10.    The  bailee's  surety  oould  not  sua 
the  thief  'neque  enim  . . .  is,  cujusoumque  intererit  rem  non  perire,  habet  furti  actionem 
Bed  qui  oh  tarn  rem  tenetur,'  &c.  (Julian,  quoted  by  Ulpian), 


194  The  Law  Quarterly  Review.  [No.  VI. 

however,  the  bailee  wiU  be  excused,  if  he  can  prove  that  he 

has  applied  the  degree  of  diligence  he  is  accustomed  to  give 

to  his  own  affairs. 

3.  There  are  special  cases  in  which  a  bailee  is  liable   for 

custodia  in  the  strict  sense,  i.  e.  for  any  loss  arising  through 

a  circumstance  which  he  could  have  foreseen  and  prevented ; 

this  liability  is  sometimes  increased  to  absolute  insurance  \ 

The  duties  of  a  bailee  are,  as  a  rule,  dependent  on  the  advantage 

he  derives  from  the  contract.    If  the  whole  advantage  CeiUs  to  the 

bailor  (as  in  the  case  of  a  gratuitous  deposit)  the  bailee's  liability 

will  not  go  beyond  '  dolus '  (including  '  culpa  lata '  and  ^  culpa  in 

concreto').    If  both  parties  derive  an  advantage  (as  in  the  case  of 

locatio  rei,  locatio  operis,  pignus,  &c.)  the  bailee  is  answerable  for 

'culpa'  and  'culpa  in  custodiendo ^,'  with  the  qualification  that  in 

the  case  of  partnership '  diligentia  quam  suis '  is  generally  sufficient. 

It  might  be  expected,  that  when  the  advantage  is  entirely  on  the 

side  of  the  bailee  his  liability  should  be  made  more  stringent,  and 

the  passages  from  which  the  principle  may  be  gathered  are  rather 

puzzling  with  regard  to  this  question ;  for  instance,  when  it  is  said 

'  sed  quia  pignua  ulriu^que  gratia  datur placuit  mfficerej  quod 

ad  eam  rem  custodiendam  exactam  diligentiam  adhiberet'  we 
are,  not  unnaturally,  led  to  conclude  that  in  those  cases  in  which 
the  bailment  is  made  for  the  advantage  of  the  bailee  only, '  exacta 
diligentia'  is  not  sufficient.  There  is,  however,  no  passage  from 
which  it  is  quite  clear  that  the  gratuitous  borrower  of  a  chattel 
(commodatarius),  whose  case  depends  on  the  solution  of  this  ques- 
tion, is  answerable  for  custodia  in  the  strict  sense.  It  is  generally 
held  that  he. is  not';  Baron  is  of  the  opposite  opinion ^  but  his 
arguments  are  rather  desperate.  It  seems  very  probable  that 
Pemice  is  right  in  holding  that  originally  the  'commodatarius' 
was  liable  for  any  loss  not  arising  from  'vis  major,'  but  that 
gradually  his  liability  came  to  be  reduced  to  'diligentia  in 
custodiendo  ^/ 

Though  in  ordinary  cases  '  culpa,'  as  we  have  seen,  is  the  omission 
of  due  diligence  (i.  e.  the  diligence  of  a  respectable  householder)  it 
must  be  noticed  that  a  person  entering  into  a  contract  for  the 
performance  of  which  special  qualifications  are  necessary,  will  be 

^  I  }iATe  pnrpoiely  refirained  from  introducing  the  term '  perionlum.*  When  somebody 
k  MMwerable  for '  onme  periculum  *  this  is  &n  absolute  insaranoe ;  otherwise  *  periculam  * 
is  used  for  the  kind  of  risk  to  which,  under  the  particuUr  circumstances,  the  bailee  is 
•abjeeted.    Conf  Hasse,  f  77. 

'  The  prindple  is  stated  D.  13.  6.  5.  §  2 ;  see  also  D.  19.  5.  17.  (  2,  and  I.  3. 14.  §4. 

■  Windscheid,  II.  (  375,  note  8.  *  Aichiv  f.  o.  Pr.  LH. ;  $  6  of  his  article. 

■  Labeo,  IT.  p.  354,  ss. ;  see  specially  notes  35  and  40.  The  point  is  interesting, 
especiaUy  with  nferenoe  to  the  connection  between  the  '  actio  furti  *  and  *  custodia.*  The 
limits  of  space  do  not  allow  it  to  be  discussed  at  length.  The  Germanic  law  and  some  of 
^^e  modem  codes  impose  a  stricter  liability  on  the  *  commodatarius ;  *  see  below. 
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made  responsible  for  the  absence  of  these  qualities^.  This  rule 
may  affect  the  liabilities  of  a  bailee:  'Celsus  etiam  imperitiam 
cnlpae  adnumerandam  scripsit  :  si  quis  vitulos  pascendos  vel 
sarciendum  quid  poliendumve  conduxit,  culpam  eum  praestare 
debere  el  quod  itnperilia  peccavit  culpam  es9e :  quippe  ut  artifex^  inquit, 
conduxit,'  D.  19.  2.  9.  §5. 

A  modification  in  the  bailee's  duty  may  be  settled  by  special 
agreement,  so  as  either  to  relax  or  to  increase  his  liability  (*  nisi  si 
quid  nominatim  convenerit  vel  plus  vel  minus  in  singulis  con- 
tractibus,  nam  hoc  servabitur  quod  initio  convenit,*  D.  50.  17.  23); 
the  liability  for  dolus  (including  culpa  lata)  cannot,  however,  be 
taken  away  by  contract, '  nam  haec  conventio  contra  bonam  fidem 
contraque  bonos  mores  est.' 

Another  modification  arises  from  the  effect  of  '  mora.'  If  the 
bailee  is  in  mora  (i.  e.  if  he  has  delayed  the  re-delivery  of  the  bailed 
chattel,  after  having  received  notice  from  the  bailor),  he  will  hence- 
forth be  liable,  even  for  accidental  loss,  if  it  would  not  have 
occurred  had  the  delay  not  taken  place.  If  it  would  have  occurred 
in  any  case,  the  bailee  will  still  be  liable,  if  in  the  case  of  the  bailed 
chattel  having  been  returned  at  the  proper  time,  tlie  bailor  could 
have  sold  it  before  the  occurrence  of  the  event  which  occasioned 
the  loss  ^. 

If  the  bailor  is  in  mora,  i.  e.  if  the  restitution  of  the  bailed  chattel 
has  been  offered  to  him  at  the  proper  time  and  place,  and  has  been 
unlawfully  refused  by  him,  the  bailee  ceases  to  be  liable  for  culpa, 
and  will  only  have  to  answer  for  loss  occasioned  by  dolus  (including 
culpa  lata  ^). 

In  those  cases,  in  which  the  bailee  is  authorized  to  use  the  bailed 
object,  he  must  not  use  it  for  any  purpose  foreign  to  the  one  agreed 
upon ;  if  he  does  so  he  will  be  absolutely  liable  for  any  loss  (1. 3. 14. 
§  3;  D.  13.  6.  18  pr.). 

A  bailee  who  has  onoe  been  guilty  of  'dolus'  will  be  held  answer- 
able, though  the  loss  was  not  ultimately  caused  by  his  misconduct ; 
for  instance,  if  a  buled  chattel  (in  the  case  of  *  depositum ')  is  sold 
by  the  bailecj  he  will  be  absolutely  liable  for  the  loss,  and  this 
liability  will  continue,  though  he  repent  and  redeem  the  goods,  and 
though  they  be  damaged  by  an  event  qtiite  unconnected  with  the 
previous  sale  (D.  16.  3.  i.  §  25). 

^  Pemioe,  11.  p.  336.  There  is  in  these  cases  an  implied  warranty  of  personal  qualities. 
It  seems  that  in  some  cases  it  is  even  looked  upon  as  colpa  to  be  nnpopalar  with  one*s 
neighbours ;  see  D.  19.  2.  25.  f  4 :  '  Culpae  autem  ipsios  et  illnd  adnumeratur,  si  propter 
inimidtias  ejus  vicinos  arbores  exdderit.' 

*  This  opinion  is  held  by  Mommsen,  I.  269,  III.  169 ;  Windsoheid,  II.  (  aSo,  note  15. 
SaTigny  holds  that  the  bailee  who  is  in  mora  is  in  any  case  liable  for  accidental  loss : 
Syst«n,  Yol.  6,  (§  273,  274,  see  specially  p.  184. 

'  Conf.  Mommsen,  III.  p.  285,  ss. ;  Windscheid,  II.  §  346,  note  a. 
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A  pQint  whioh  deserves  special  notice  is  the  effect  of  the  bailed 
article  having  becA  valued  by  the  bailor,  with  the  intention  that 
eit^ier  the  value  or  the  object  itself  should  eventually  be  returned 
to  him.  The  most  common  instance  is  jthat  furnished  by  the 
bargain  which,  in  English  legal  terminology,  is  called  'sale  or 
return^*  (D.  19.  5.  17.  §  i).  Other  instances  are,  however,  men- 
tioned: If  I  wish  to  borrow  money,  and  the  person  to  whom  I 
apply  has  no  current  funds,  but  hands  me  some  goods  with  in- 
structions to  sell  them  and  to  keep  the  proceeds  as  a  loan,  the  question 
as  to  my  habiUty  with  respect  to  the  bailed  object,  before  the  sale 
has  taken  place,  is  of  importance  (D.  1%.  i.  11  pr.).  In  both  these 
cases  the  valuation  has  not  in  itself  the  effect  of  an  insurance: 
they  are  judged  by  the  general  rule,  only  it  is  carried  out  more 
consistently.  If  somebody  hands  me  goods  with  instructions  to 
sell  them  at  a  certain  price,  or  return  them  to  me,  this  may  have 
been  done  at  my  instance,  at  the  intending  seller  s  instance,  or  by 
mutual  arrangement :  in  the  first  case,  I  hold  the  goods  at  my 
peril ;  in  the  second,  at  the  seller  s  peril ;  in  the  third,  I  am  liable 
.for  dolus  and  culpa.  In  the  case  of  a  sale  for  the  purpose  of  lend- 
ing the  proceeds  to  the  person  whom  the  owner  has  authorized  to 
sell,  the  loan  may  not  be  the  only  object,  as  the  goods  may  have 
been  intended  to  be  sold  at  all  events ;  if  this  was  so,  the  transaction 
was  for  the  advantage  of  both  parties,  and  the  bailee  was  liable  for 
dolus  and  culpa,  otherwise  the  bailee  is  answerable  for  all  risk^. 

As  the  normal  case  of  commodatum  is  a  gratuitous  loan  for  the 
sole  benefit  of  the  borrower,  the  effect  of  the  '  aestimatio '  in  that 
particular  class  of  bailment  is  to  render  the  bailee  liable  for  all  risk 
(D.  13.  6.  5.  §  3 ;  conf.  Windscheid,  11.  §  375,  note  10).  In  the  case 
of  a  partnership,  however,  the  valuation  does  not  create  liability 
beyond  custodia  in  the  strict  sense ;  vis  major  is,  therefore,  excused 
in  such  a  case  (D.  17.  2.  52.  §  3). 

A  person  who  unnecessarily  obtrudes  his  services  as  bailee  is 
subjected  to  a  more  stringent  liability.  Julian  says,  that  a  person 
who  has  specially  offered  himself  as  depositarius,  is  answerable,  not 
only  for  dolus  (as  in  ordinary  cases)  but  also  for  all  degrees  of  culpa, 
and  for  custodia  (in  the  strict  sense),  unavoidable  accidents  being 
the  only  ground  of  excuse  (D.  16.  3.  i.  §  35).  In  a  similar  way  a 
person  who  voluntarily  transacts  business  for  an  absent  friend  (neg. 
gestor)  though,  as  a  rule,  not  being  answerable  beyond  culpa,  be- 
comes liable  for  accidental  loss,  if  the  transaction  is  one  not  usually 
undertaken  by  the  principal  (D.  3.  5.  10  (11)). 

^  Conf.  Benjamin,  p.  59I1  ss. 

^  See  alBo  Panlui,  Sent  Beo.  II.  4. 4 ;  Mommsen,  I.  p.  279,  m.  ;  WindBoheid,  II.  (  383, 
note  10.  -The  Mle  or  retnm  bargain  is  called  ' Trodelvetimg *  in  Gennan,  and  is  of 
frequent  occttrrenoe. 
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To  sum  up :  a  bailee's  duty  is  modified  (i)  by  special  agreement,  (2) 
by  *  mora'  on  the  part  of  the  bailor  or  of  the  bailee,  (3)  by  an  unauthor- 
ised use  of  the  bailed  object  and  by  any  misconduct  respecting  it^ 
though  not  connected  with  the  event  which  caused  the  loss,  (4)  by 
the  valuation  of  the  bailed  article,  (5)  by  the  bailee's  unsolicited 
intervention. 

It  remains  to  specify  the  cases  in  which  custodia,  in  the  strict 
sense  of  the  word,  is  required.  According  to  the  better  opinion  thiB 
liability  occurs: 

1.  In  those  instances  in  which  a  duty  of  custodia,  in  the  wider 
'  sense,  existing  already  according  to  general  principles,  custodia  has 

been  expressly  promised  (D.  16.  3.  i.  §  35;  and  D.  19.  2.  13.  §  5),  or 
a  special  reward  has  been  agreed  upon  for  custodia  (D.  19.  2.  40; 

D.47.8..a.§a3'). 

2.  In  some  specified  cases,  in  which  the  bailee's  calling  seems  to 
require  more  than  ordinary  watchfulness,  though  the  reward 'given 
or  promised  do  not  apply  to  custodia.  The  most  conspicuous 
instance  is  that  of  ni^utae,  caupones,  stabularii,  whom  the  Praetorian 
edict  declares  to  be  liable  for  all  loss  or  damage  not  caused  by  vis 
major.  The  Roman  lawyers  did  not  by  any  means  look  upon  this 
case  as  anomalous,  they  bracket  it  with  other  cases  in  which  a 
liability  for  strict  custodia  is  required  (see  Qaius  in  D.  4.  9.  5  pr. ; 
Ulpian  in  D.  47.  a.  14.  §  17, '  et  erit  in  hunc  casum  similis  causa 
ejus  et  cauponis  aut  magistri  navis,'  &c.),  and  it  is  expressly  ex- 
plained in  the  words  of  the  edict,  that  tiie  liability  is  due  to  an 
implied  promise  of  custodia  in  the  strict  sense  '  quod  cujusque  salvum 
fore  receperint'  The  storekeeper  (dominus  horreorum)  was  equally 
held  liable  for  '  custodia '  in  the  strict  sense  (conf.  D.  19.  2.  60.  §  9 ; 
and  C.  4.  65.  i).  It  seems  also  probable  that  the  fuller  and  tailor 
were  liable  for  the  materials  entrusted  to  them  in  the  same  manner'. 
The  reward  which  any  of  these  persons  receives  is  not  to  be  looked 
upon  as  an  insurance  premium, '  Nauta  et  caupo  et  stabularius  mer- 
cedem  accipiunt  non  pro  custodia,  sed  nauta  ut  traiciat  vectores,  caupo 
ut  viatores  manere  in  caupona  patiatur,  stabularius  ut  permittat 
jumenta  apud  eum  stabulari :  et  tamen  cuetodiae  nomine  tenentur.  Nam 
et  fuUo  et  sarcinator  non  pro  custodia,  sed  pro  arte  mercedem 
accipiunt  et  tamen  custodiae  nomine  ex  locato  tenentur.' 

The  reason  why  the  extended  liability  is  introduced,  and  why  the 
liability  for  vis  major  is  excluded  in  these  cases,  is  well  explained  by 
Demburg  (Er.  Privatrecht,  11.  p.  160).    It  may  be  useful  to  quote 

'  See  GoldBchmidt,  Zeitschiift  f.  HandeLn*.  III.  p.  326. 

'  Conf.  Baron,  %  3 ;  Pernice,  II.  p.  350 ;  Gaiufl,  III.  305  ;  and  Gaiiu  in  D.  4.  9.  5. 
Windacheid  and  other  writers  do  not  think  that  there  is  a  liability  for  ooitodia  in  the 
■trict  sense,  but  Windscheid  admits  Uiat  his  interpretation  of  the  last  qaoted  passage  ig 
a 'hard*  one. 


200  The  Law  Quarterly  Review.  [No.  VI. 

respects,  presents  the  features  of  a  far  more  backward  state  of 
society.  Legal  doctrines  at  this  stage  are  not  looked  upon  as  an 
oiganic  whole,  they  are  based  on  detached  rules,  not  on  systematic 
principles;  the  circumstances  to  which  they  are  applied  are,  at 
the  same  time,  simple  and  not  subject  to  much  variation.  We, 
therefore,  notice  a  great  diversity  in  the  legislation,  and  on  the 
other  hand  a  great  rigidity  in  the  application  of  the  law.  These 
causes  seem  quite  sufficient  to  account  for  whatever  difference 
there  is  between  the  Germanic  and  the  Roman  law  of  bailments. 

The  sources  of  Germanic  law  before  the  reception  of  the  Roman 
system  may  be  subdivided  under  two  heads.  The  first  comprises 
tiie  Codes  drafted  for  the  various  Germanic  races  after  the  great 
migrations,  which  are  known  under  the  name  of '  Volksrechte '  or 
'  leges  barbarorum ; '  their  dates  range  from  the  fifth  to  the  eighth 
century.  The  second  includes  the  law-books,  beginning  with  the 
Sachsenspiegel  (1230),  which  were  written  by  private  persons,  but 
came  to  be  looked  upon  as  authoritative  statements  of  the  law. 
Additional  material  is  derived  from  Imperial  and  territorial  laws 
and  recorded  judicial  decisions. 

(A)  Volksrechte  \ 

The  following  are  the  characteristic  features  on  the  subject  of 
bailments. 

o.  Theft  imposes  a  liability  independent  of  the  bailee's  guilt. 
In  the  edict  of  Liutprand,  VI.  131,  the  bailee  is  made  to  restore 
the  stolen  goods.  The  laws  of  the  Bavarians  and  the  Wisigoths 
(L.  Bajuv.  XrV.  4. 1-4 ;  L.  Wisig.  V.  5.  3)  stipulate  that  a  time  is  to 
be  fixed  for  finding  the  thief ;  if  he  be  found,  the  bailee  compensates 
the  bailor  (having  his  reme<fy  against  the  thief),  if  not  the  loss  is 
divided  between  bailor  and  bailee. 

)S.  The  liability  arising  from  l<5ss  not  caused  by  thefk  depends 
on  the  questions  of  reward  and  guilt 

When  no  reward  has  been  given  or  promised,  and  the  bailee 
proves  by  his  oath  thiit  Jhie  has  not  been  guilty  of  any  default 
or  negligence  (non  per  suam  culpam  neque  per  negligentiam),  the 
loss  falls  on  the  bailor  (L.  Baj!  XTV.  i.  a  and  3 ;  L.  Wisig.  V.  5.  i). 

The  same  rule  applies,  though  the  bailment  was  entirely  for 
the  bailee's  benefit  (commod&rtum)  (L.  Baj.  XIV.  i.  4;  L.  Wisig.  Y. 
5. 1  [last  sentence]  and  2. 

When  the  bailee  has  received  a  reward  he  will  be  absolutely 
liable  for  all  loss  (L.  Baj.  XIV.  i.  1 ;  L.  Wisig.  V.  5.  i). 

While,  in  the  case  of  cattle  dying,  the  defendant's  oath  was 

^  The  Oermanio  law  of  bailments  baa  been  explained  bj  Stobbe  in  his  essay,  'Znr 
Qeschiohie  des  deutschen  Vertragsrechts/  pp.  209-305  ;  for  a  short  statement  of  the  main 
features,  see  tiie  same  author's  Deutsches  Priyatrecht,  III.  pp.  233-338. 


April,  1886.]  LiabilUie^  of  Bailees  according  to  German  Law.  201 

considered  sufficient  to  prove  that  he  was  not  guilty  or  negligent, 
a  rough  test  of  the  bailee's  innocence  was  substituted  in  other 
cases.  If  somebody  in  the  case  of  fire  and  similar  accidental 
events  had  saved  his  own  goods  and  lost  the  bailor's  goods,  this 
was  considered  as  a  proof  that  a  fault  was  to  be  imputed  to  him^ 
and  he  was  bound  to  indemnify  '  sine  aliqua  excusatione/  On  the 
other  hand,  the  bailor  had  to  indemnify  the  bailee,  if  he  sacrificed 
his  own  to  save  the  bailed  goods.  If  both  lost  part  of  their  goods, 
the  judge  had  to  apportion  the  loss  (L.  Wisig.  Y.  5.  5). 

In  the  case  of  a  pledge,  the  pawnee  was  considered  absolutely 
liable.  This  is  expressly  stated  with  reference  to  pledges  taken 
as  a  measure  of  private  execution.  Within  the  time  allowed  for 
redemption,  the  pawnee  had  to  answer  for  all  accidental  loss 
(Ed.  Rothar  ^57). 

The  features  to  be  noted,  therefore,  are: — 

1.  The  absolute  liability  in  the  case  of  theft. 

2.  The  absolute  liability  in.  the  case  of  a  reward  (a  gratuitous 
borrower  being  looked  upon  as  an  unrewarded  bailee,  but 
a  pawnee  being  treated  in  the  same  manner  as  a  bailee  for 
reward). 

3.  The  artificial  rules  of  evidence,  used  to  establish  guilt, 
according  to  which  the  implicated  party's  oath  and  some- 
times the  fate  of  the  bailee's  own  goods,  as  compared  to 
that  of  the  bailor's  goods,  was  decisive. 

(B)  The  later  law. 

The  law-books  of  later  times  are  often  held  to  be  less  under  the 
influence  of  Soman  doctrines  than  the  leges  barbarorum  \  The 
rules  laid  down  by  them,  and  especially  by  the  '  SachsenspiegeV 
which  is  the  oldest  and  most  original  of  these  books,  are,  therefore, 
of  special  importance.  As  will  be  seen,  they  differ  in  some  parts 
very  materially  from  those  of  the  *  Volksrechte.* 

The  absolute  liability  in  all  cases  of  theft  is  no  longer  universally 
recognized.  The  Sachsenspiegel,  for  instance,  says  that,  in  the  case 
of  depositum  without  reward,  the  bailee  will  not  be  liable  for  loss 
by  tAefiy  robbery,  fire  or  death,  if  he  can  swear  that  he  was  not  in 
default  (Sachsenspiegel,  m.  5.  §  3). 

The  fact  of  a  reward  having  been  paid  seems  to  have  imposed 
an  absolute  liability  on  the  depositarius  in  the  same  manner  as 
in  the  *  Volksrechte '  (conf.  Stobbe,  p.  a:i8). 

^  G«rber,  System  des  d.  Privatreohts,  calls  these  law-books  'Die  vollkommenste 
Ersehemiuigsfonn  dee  deatschen  Bechts^'  p.  3a ;  Stobbe  calls  the  rule  of  the  Saohsen* 
Spiegel  as  to  oommodatam,  'reines  deatsches  Recht*  as  distinguished  from  the  less 
purely  German  doctrines  of  the  leges  barbarorum ;  1.  c,  p;  356. 
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Some  of  the  books  differ  from  the  '  Y olksrechie '  in  the  case  of 
eommodatum.  The  Sachsenspiegel,  for  instance,  establishes  an 
absolute  liability  in  this  case  (III.  5.  §  4).  The  Schwabenspi^el 
has  conflicting  statements  on  the  subject  (Art.  922,  and  Art.  230 ; 
see  Stobbe,  p.  237). 

The  pawnee  is  generally  considered  absolutely  liable  as  in  tiie 
Yolksrechte  (see  for  instance  Sachsenspiegel,  III.  5.  §  4) ;  only  in 
later  times  more  lenient  rules  were  adopted,  the  liability  being 
made  dependent  on  culpa  (conf.  Stobbe,  p.  256,  and  authorities 
quoted  there).  The  so-called  '  essende  Pfander '  are  sometimes  men- 
tioned separately,  the  rule  being  to  release  the  debtor  from  his  debt, 
and  the  creditor  from  his  liability  to  return  the  pledge,  if  cattle  was 
pawned  and  died  (Sachsenspiegel,  HE.  5.  §  5,  and  authorities  quoted 
by  Stobbe,  p.  258).  It  may  easily  be  seen  that  this  is  only  a  rough 
and  ready  method  to  save  the  trouble  of  assessing  the  damages,  and 
does  not  establish  a  new  principle  as  to  the  liability. 

The  artificial  rule  of  evidence  mentioned  above,  by  which  the 
question  of  the  bailee's  negligence  is  ascertained  by  the  fate  of 
his  own  goods,  is  still  found  in  some  books,  but  the  fallacy  of 
this  rule  begins  to  be  seen.  The  augmented  Sachsenspiegel  in  a 
very  quaint  passage  asks,  why  a  difference  should  be  made  in 
the  liability  of  the  bailee,  because  the  thief  in  his  hurry  takes 
your  goods  and  not  others?  and  what  satisfaction  it  can  be  to 
the  bailor,  that  the  bailee's  own  goods  have  been  lost?  (IV.  42  d.  17, 
quoted  ky  Stobbe,  p.  222). 

We  have  seen  that  the  calling  of  certain  classes  of  bailees  in 
Roman  law  imposed  a  special  liability  upon  them.  Analogous 
cases  exist  in  Germanic  law.  The  herd,  for  instance,  is  generally 
liable  for  cattle  that  he  loses  (Sachsenspiegel,  IL  48.  §  i). 

If  a  robber  or  a  wolf  take  anything  away,  and  the  herd  at 
the  same  time  be  not  made  a  prisoner,  and  if  he  do  not  raise 
the  hue  and  cry,  so  as  to  have  ^tnesses,  he  is  liable :  otherwise 
he  will  be  excused,  the  case  being  one  of  vis  major  (Sachsenspiegel, 
II.  54.  §  4). 

In  a  similar  way  artisans  are  'made  answerable  for  the  material 
entrusted  to  them  (Stobbe,  p.  246). 

A  liability  for  carriers  and  ship-owners  which  stops  short  of 
casus,  but  is  independent  of  any  proved  default,  also  existed 
before  the  formal  reception  of  the  Roman  law  (see  Stobbe,  p.  248). 
There  is  a  judgment  of  the  Frankfort  Court  (1401,  quoted  by 
Qoldschmidt,  Zeitschr.  III.  p.  343)  which  throws  light  on  the  sub- 
ject. A  company  of  carriers  had  lost  part  of  the  goods  entrusted 
to  them.  They  plead  that  all  care  had  been  taken,  and  that  a 
servant  had  special  charge  of  the  goods.    It  was  held  that  they 
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are  answerable  unless  the  goods  have  been  taken  by  violence 
(raubUch  genommen)^  or  unless  they  had  been  placed  under  judicial 
arrests 

As  to  innkeepers,  there  are  passages  indicating  their  absolute 
liability  in  case  of  theft ;  others,  however,  only  declare  that  such 
persons  are  bound  to  use  more  than  ordinary  care  (Stobbe,  p.  231). 

The  characteristic  difference  between  the  Soman  and  Germanic 
law  of  bailments  must  be  sought  more  in  the  methods  of  proving 
the  ground  of  liability  in  a  special  case,  than  in  dissonant  con- 
ceptions of  the  main  basis  of  the  liability.  The  elements  of  reward, 
guilt,  and  special  calling  are  of  importance  in  both  systems ;  whiat 
we  miss  in  the  Germanic  system  are  the  gradations  of  culpa  and 
the  latitude  in  the  manner  of  establishing  it ;  if  the  bailee's  goods 
are  safe  and  the  bailor's  goods  lost,  the  bailee's  default  is  considered 
proved;  if  no  such  outward  test  exists,  the  defendant's  oath  is 
conclusive.  The  special  liability  in  the  case  of  theft  which  we 
have  seen  to  exist  in  some  of  the  Volksrechte  is  best  explained 
by  the  same  principle:  a  person  who  had  received  goods  with 
the  special  intention  of  taking  care  of  them,  was  to  be  considered 
negligent  if  those  goods  were  stolen.  If  the  fact  that  the  bailee 
has  his  remedy  against  the  thief  had  been  the  ground  of  his 
liability,  the  rule  of  L.  Wisig.  V.  5.  3,  and  L.  Bajuv.  XIV.  4.  a, 
by  which  he  h^  to  bear  half  the  loss  if  the  bailed  object 
cannot  be  recovered  within  three  days,  would  not  be  intelligible. 
If  it  be  considered  as  due  to  the  idea,  that  (theft  being  an  evidence 
of  negligence)  it  was  but  fair  that  the  depositarius,  though  un- 
rewarded, should  incur  part  of  the  loss,  the  difficulty  disappears. 

The  mediaeval  writers  on  Roman  law  must  have  been  con- 
siderably influenced  by  Germanic  ideas.  The  theory  of  custodia 
in  the  strict  sense  was  imperfectly  understood  by  them,  and 
starting  from  the  principle  'casum  sentit  dominus,'  they  knew 
of  no  liability  arising  otherwise  than  in  consequence  of  culpa. 
They  found,  on  the  other  hand,  that  in  the  Germanic  systems 
which  surrounded  them,  there  were  numerous  instances  of  a 
liability  for  which  the  ordinary  culpa  was  not  a  sufficient  ground: 
it  was  an  easy  way  to  remove  the  difficulty  by  saying  that,  in 
those  cases  there  was  still  culpa,  though  culpa  levissima — especially 
as  this  extreme  degree  of  culpa  could  also  be  assumed  in  those 
cases  arising  in  Roman  law,  for  which  the  ordinary  theory  was 
not  sufficient  ^. 

'  A  judgment  of  tlie  Comi  of  Danzig  (1429),  quoted  by  GbldBohmidt,  Lo.,  deddes  that 
cwriflTB  are  liable  for  the  acta  of  their  seryantt. 

'  A  passage  from  Vinnius  has  been  quoted  above.  Axo,  in  the  case  of  oommodatum, 
for  which  the  Sachsenspiegel  had  introduced  an  absolute  liability,  pientions  dolus  et  lata 
culpa  et  levis  et  levissima.    Summa  in  cod.  de  comm.  n«  10,  quot^  by  Stobbe,  p.  238. 
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Mr.  Justice  Holmes  has  tried  to  connect  the  absolute  liability 
in  the  case  of  thieft,  of  which  we  have  attempted  to  give  an 
explanation,  with  the  rule  of  Germanic  procedure,  which  gave 
a  person,  out  of  whose  custody  goods  were  stolen,  an  exclusive 
right  to  sue  for  their  recovery  (the  bailor  being  limited  to  his 
claim  on  the  bailee) — a  rule  generally  expressed  by  the  sentence : 
*  Hand  muss  Hand  wahren.'  He  says,  that  as  '  the  remedies  were 
all  in  the  bailee's  hands,  it  also  followed  that. he  was  bound  to 
hold  his  bailor  harmless  ^ ; '  but  this,  as  we  have  explained,  would 
not  account  for  the  bailee's  liability  to  suffer  the  whole  or  part 
of  the  loss  in  those  cases  in  which  the  thief  cannot  be  found.  The 
same  Codes  which  have  the  liability  in  case  of  theft,  impose  on 
certain  classes  of  bailees  (depositarius  with  reward,  pawnee)  a 
responsibility  for  loss,  however  arising,  which  Mr.  Holmes'  hypo- 
thesis would  not  explain.  If  we  look  at  the  Sachsenspiegel,  which 
as  we  have  seen  is  considered  one  of  the  purest  sources  of  Germanic 
law,  we  find  that  the  bailor  has  no  remedy  except  against  the 
bailee  (U.  60.  §  i),  and  yet  the' unrewarded  depositarius  is  not 
liable  for  theft  (HI.  5.  §  3)  if  he  has  not  been  guilty  of  negligence. 
Stobbe  thinks  that  the  rule  of  procedure  was  limited  to  the  cases 
in  which  the  bailee  was  liable  (p.  274),  which  is  of  course  incon- 
sistent with  the  assumption  that  the  bailee's  liability  was  based  on 
the  rule.  Under  these  circumstances  it  seems  m&st  probable  that 
the  passage  from  Beaumanoir,  quoted  by  Mr.  Holmes  (167),  cor- 
rectly describes  the  sequence  of  cause  and  effect,  and  it  is  safer  to 
assume  that  the  rule  *  Hand  muss  Hand  wahren '  was  a  consequence 
of  the  bailee's  extended  liability,  than  to  proceed  in  the  opposite 
direction^.  The  connection  between  the  liability  for  custodia  and 
the  actio  furti  bears  a  striking  analogy  to  the  connection  between 
the  bailee's  liability  in  German  law  and  the  *  dage  umme  varende 
have.'  At  any  rate  the  English  actions  of  trespass  and  trover  have 
a  much  greater  resemblance  to  the  actio  furti  than  to  the  remedy 
given  to  the  German  detentor. 

in.  We  have  now  to  turn  to  the  modem  codes.  We  have  seen 
that  in  Roman  law  '  culpa '  means  the  omission  of  ordinary  dili- 
gence ;  that  there  is,  however,  a  degree  of  negligence  (culpa  lata) 
which,  as  far  as  contractual  relations  are  concerned,  has  the 
same  consequences  as  unlawful  intention  (dolus) ;  we  have  further 
seen  that  the  Germanic  authorities  do  not  distinguish  between 
different  degrees  of  *  culpa,*  but  only  speak  of  guilt  (scult)  generally; 
and  finally  we  noticed  that  the  mediaeval  writers  on  Roman  law, 
misunderstanding  the  meaning  of '  custodia'  in  the  strict  sense,  and 
trying  to  harmonize  the  cases  in  which  an  absolute  liability  existed 

^  Common  Law,  Engl,  ed.,  p.  167.  ■  Conf.  Heoaler,  Gewere,  p.  495. 
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in  Germanic  law,  whilst  in  Roman  law  the  liability  was  made  depen- 
dent on  culpa,  introduced  a  new  kind  of  culpa, '  culpa  levissima.' 
The  modem  codes  fluctuate  between  those  three  different  systems. 
The  Prussian  Landrecht  adopts  the  three  degrees  of  '  culpa,'  and 
defines  them  as  follows : — 

L  3.  §  18.  Negligence  which,  in  the  case  of  ordinary  aptitude, 
could  have  been  avoided  without  any  effort  of  attention,  is  called 
^099  negligence  (grobes  Versehen). 

L  3.  §  ao.  Negligence  which  could  have  been  avoided  with  an 
ordinary  degree  of  attention  is  called  moderate  negligence  (massigea 
Versehen). 

L  3.  §  22.  Negligence  which  could  have  been  avoided  only  by 
the  aid  of  distinguished  aptitude,  or  of  a  special  acquaintance  with 
the  object  or  the  transaction,  or  by  an  extraordinary  effort  of 
attention^  is  called  stiff  At  negligence  (geringes  Versehen). 

The  Saxon  Code  knows  only  two  degrees  of  culpa,  and  defines 
in  §  122  stiff  At  negligence  (geringe  Fahrlassigkeit)  as  the  omission 
of  that  care  which  a  prudent  and  diligent 'householder  is  in  the 
habit  of  exercising ;  ffross  negligence  (grobe  Fahrlassigkeit)  as  the 
omission  of  that  care  which  even  a  less  prudent  and  less  diligent 
person  is  in  the  habit  of  exercising.  The  Swiss  Code  of  the  Law 
of  Obligations  (1881)  adopts  the  same  distinction  without  attempt- 
ing a  definition  (see  for  instance  §  114). 

The  Austrian  and  French  Codes  speak  of  one  kind  of  culpa  only  ^, 
but  the  French  (5ode  extends  or  attenuates  the  corresponding  obli- 
gation according  to  the  circumstances  (C.  Civ.  §§  1 137.  2. 1374. 1928. 
1992,  &c.,  &c.). 

The  Oerman  Commercial  Code  introduces  a  special  kind  of  dili« 
gence  for  commercial  transactions,  the  '  diligence  of  a  prudent 
trader'  (H.  O.  B.  article  282). 

The  principle  of '  diligentia  quam  suis  '  as  an  attenuation  of  the 
ordinary  duty  of  diligence,  is  retained  in  the  Prussian  (L.  R.  I.  17, 
§  211),  Saxon  (§  137 1),  Swiss  (§  538),  the  French  (§  192),  and 
German  commercial  (article  94)  Codes,  but  does  not  appear  in 
the  Austrian  Code. 

The  artificial  rule  of  evidence  which  establishes  the  fate  of  a 
bailee's  own  goods  as  a  test  of  his  diligence  (conf.  p.  200)  has  been 
retained  in  the  Saxon  Code.  In  the  case  of  a  '  depositum,'  the  bailee 
is  liable,  if  his  own  goods  have  been  saved,  unless  he  can  prove 
that  he  could  not  have  saved  both  his  and  the  bailor's  goods 
(§  1266).  In  the  case  of '  commodatum '  he  is  absolutely  liable,  if 
bis  own  goods  have  been  saved  (§  1177)*    The  Prussian  (L.  R.  L  I4« 

^  The  omiBuon  of  'pfliohtmiiflsige  Obsoige'  (A.  C,  $  964),  or  of  'Lea  loiiu  d'an  bon 
p^re  de  fimulle'  C.  C,  §  Z137 ;  oonf.  Sainoteldtte,  De  la  Bei^iiMbUit^,  p.  aa  (i). 
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§  ao)  and  Austrian  (§  964)  Codes  expressly  state  that  the  depositarias 
is  not  obliged  to  sacrifice  his  own  goods  to  save  those  of  the  bailor. 

The  rule  of  Roman  law  according  to  which,  generally  speaking, 
a  party  deriving  no  advantage  from  a  contract  is  not  liable  beyond 
dolus,  whilst  a  party  deriving  an  advantage  is  liable  for  all  degrees 
of  culpa,  has  been  to  some  extent  modified  in  the  modem  codes. 
The  Landrecht  (I.  5.  §§  ^78-280)  stipulates  that  a  party  deriving  an 
advantage  from  a  contract,  which  gives  no  benefit  to  the  other 
party  (e.  g.  a  gratuitous  loan  of  a  chattel),  is  liable  for  culpa  levissima, 
and  that  in  the  case  of  the  other  party  deriving  an  advantage  at  the 
same  time,  he  is  liable  for  culpa  levis  (e.  g.  locatio  rei) ;  on  the  other 
hand,  a  party  deriving  an  advantage  from  a  contract  is  liable  for 
culpa  lata  oxdy  (e.g.  depositum).  The  Saxon  Code  retains  the  rule 
of  Roman  law  as  pointed  out  above  (S.  C.  §  728).  The  French  Code 
having  adoptedonly  one  kind  of  culpa,  requires  the  '  soins  d'un  bon 
pire  de  famille '  from  all  bailees, '  soit  que  la  convention  n'ait  pour 
objet  que  Tutilit^  de  Tune  des  parties,  soit  qu'elle  ait  pour  objet 
leur  utility  commune '  (article  11 37).  The  duty  of  giving  the  care 
of  a  respectable  householder  is  however  increased  or  relaxed  accord- 
ing to  the  nature  of  the  contract  (article  1137.  Z;  see  also  articles 
1374,  1728,  1928,  1992).  In  the  same  way  the  Swiss  Code,  though 
not  classifying  the  different  kinds  of  contracts  according  to  the 
degree  of  diligence  required,  stipulates  in  a  general  manner,  that  a 
party  who  expects  no  advantage  is  to  be  looked  i^pon  with  greater 
leniency  (§  113). 

In  the  case  of  depositum,  the  Prussian  and  French  Codes  adopt 
the  rule  of  Roman  law  that  the  customary  diligence  must  be 
employed  (L.  R.  I.  14.  §  1 1 ;  C.  Civ.  article  1927),  and  the  same  rule  is 
adopted  by  the  German  Commercial  Code,  the  Landrecht,  the  Saxon 
and  Swiss  Codes  (H.  O.  B.  article  94 ;  L.  R.  I.  17.  §  211 ;  S.  C.  § 
137 1 ;  Sw.  C.  §  538),  with  regard  to  the  duties  of  partners.  The 
unrewarded  mandatarius,  who  in  Roman  law  must  give  ordinary 
diligence,  is,  according  to  the  Landrecht,  released  frt>m  his  obligation 
if  he  has  given  the  care  he  gives  to  his  own  affairs  (L.  R.  1. 13.  §  55). 
According  to  the  French  Code  the  unrewarded  agent  is  treated  with 
greater  leniency  (C.  Civ.  §  1992). 

We  have  noticed  that  in  Roman  law  a  person  who  obtrudes  his 
services  is  subject  to  a  more  stringent  liability.  The  principle  of 
tiiis  rule  is  adopted  by  the  Landrecht  and  the  French  Code  in  the 
case  of  depositum  (L.  R.  I.  14.  §  18 ;  C.  Civ.  article  1928.  i) ;  the 
Landrecht  also  applies  it  in  the  case  of  negotiorum  gestio  (L.  13. 
§  245),  and  the  Saxon  Code  states  generally,  that  a  person  who 
enters  into  a  transaction  in  this  manner  is  liable  for  culpa  levis, 
though  he  derive  no  advantage  from  the  contract  (§  729). 
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We  have  seen  that  in  Soman  Law  a  person  entering  into  a 
contract,  for  the  performance  of  which  special  qualifications  are 
necessary,  is  answerable  for  the  absence  of  these  qualities.  The 
Prussian  Landrecht  has  adopted  the  same  principle,  and  provides 
that  *any  person  who  has  undertaken  the  performance  of  an  act 
which  presupposes  special  technical  knowledge,  must  answer  for 
the  digktett  negligence  in  the  performance  of  the  obligation.'  I.  5. 
§  281  \ 

As  a  general  rule,  a  bailee's  liability  may  be  modified  by  special 
i^reement.  The  view  that  culpa  lata,  being  akin  to  dolus,  pro- 
duces a  liability  which  cannot  be  excluded  by  contract,  has  been 
adopted  in  Prussian  Law^  and  by  the  Swiss  Code  (§  114.  i);  the 
Saxon  Code,  though  recognizing  the  distinction  between  culpa 
lata  and  culpa  levis,  prohibits  those  contracts  only  which  exclude 
the  liability  for  wilful  default  (dolus)  (S.  C.  §  123).  The  French 
and  the  Austrian  Codes,  as  we  have  seen,  do  not  adopt  different 
degrees  of  culpa,  and  as  a  general  rule,  therefore,  the  liability 
for  all  degrees  of  negligence  may  be  removed  by  special  agreement  ^. 
There  are,  however,  some  special  cases,  in  which  the  liability 
eamiot  be  excused.  The  German  Commercial  Code  specially  pro- 
vides that  Railway  Companies  cannot,  with  a  few  exceptions, 
contract  themselves  out  of  their  statutory  liability  (article  423).  In 
a  more  general  way  the  Swiss  Code  establishes  the  rule,  that,  in 
the  case  of  a  liability,  connected  with  the  exercise  of  a  trade  under 
government  license,  a  private  stipulation  at  variance  with  such 
Hability  may  be  declared  void  at  the  discretion  of  the  judge 
(§  114.  2)^.  The  French  Code,  on  the  other  hand,  prohibits  an 
extension  of  the  bailee's  liability  in  the  case  of  the  bailing  of 
cattle  (bail  k  cheptel)  (C.  Civ.  article  181 1). 

Mora  and  unauthorized  use  create  a  modification  of  the  liability 
as  in  Roman  law,  but  the  detailed  provisions  offer  no  point  of 
special  interest. 

The  rule  of  Roman  law  according  to  which,  in  some  cases,  the 
bailee's  liability  is  increased,  in  consequence  of  the  valuation  of 
the  bailed  chattel,  has  not  been  without  influence  in  the  modem 
Codes.  The  Code  Civil  (§  1883)  expressly  states  that,  in  the  case 
of  commodatum,  the  effect  of  the  valuation  is  to  give  the  bailor 
a  right  of  compensation  even  for  accidental  loss.    In  the  same  way 

^  See  also  1. 1 1.  $  921  (locatio  operia) ;  as  to  mandatttm,  the  normal  reqairement  is,  as 
we  haye  aeen,  dfligentia  qnam  biub  ;  thia  ia  inisreaaed  to  liability  for  moderate  negligence 
in  the  caae  of  an  unrewarded,  and  to  liability  for  slight  negligence  in  the  oaae  of  a 
rewarded  expert  (I.  13.  %%  57,  58). 

'  See  deoiBiona  quoted  in  Kehbcon  and  Beinoke*8  edition  of  the  Landrecht ;  note  to  1. 5* 
S  285;  confer  alao  I.  aa  §  341. 

*  Ab  to  French  law,  conf.  Sainotelette,  De  la  Garantie,  p.  a  a. 

*  And  Bpedally  ai  to  carrying  enterpriies,  $  465. 
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the  Saxon  Code  provides  that  the  hirer  of  a  chattel,  or  a  person 
borrowing  cattle  in  exchange  for  some  counter  performance,  is  pre- 
sumed to  be  liable  for  loss  or  deterioration,  if  the  goods  or  the 
cattle  have  been  valued  ^  (§§  1209,  1210).  In  the  case  of  the  '  sale 
or  return  bargain '  (Trodelvertrag)  the  Prussian  and  Saxon  Codes 
do  not  impose  any  liability  beyond  that  imposed  on  a  rewarded 
depositarius  (L.  R.  I.  11.  §  516;  S.  C.  §  1292).  The  other  Codes 
have  no  special  provisions  on  the  subject. 

There  remain  the  special  cases  of  innkeepers  and  carriers : 
An  innkeeper  is  liable  for  the  deterioration  or  loss  of  articles 
in  the  possession  of  his  guests,  unless  the  damage  has  resulted 
from  the  guests*  own  default  or  from  vis  major  (L.  R.  II.  8.  §  444,  sa ; 
C.  Civ.  §§  1952, 1953  ;  Sax.  C.  §§  1280,  ss. ;  Swiss  C.  §486,  ss.).  The 
Austrian  Code  is  the  only  one  which  has  not  adopted  this  rule, 
and  makes  an  innkeeper  answer  in  the  same  manner  as  an  ordinary 
depositarius  *•  The  Reichsgerioht  holds  that  a  traveller  neglecting 
to  inform  the  innkeeper  that  money,  jewels,  or  securities  of  a 
certain  value  are  part  of  his  luggage,  is  guilty  of  contributory 
negligence  (R.  0.  Entsch  L  p.  83)  ^  The  Oour  de  Cassation,  on 
the  other  hand,  has  decided  that  the  innkeeper  is  liable,  though 
the  guest  has  omitted  to  state  that  he  has  valuables  in  his  possession 
(notwithstanding  a  printed  notice  to  that  effect),  and  though  the  valu- 
ables were  left  in  the  pockets  of  the  clothes  which  the  traveller  himself 
handed  to  the  innkeeper's  servants  for  cleaning  (Judgment  of  May  1 1, 
1846;  see  note  in  Rivi^  &  Font's  edition  of  C.  C.  on  p.  279). 
If  the  innkeeper  expressly  declares  that  he  will  not  be  responsible 
for  the  traveller's  goods,  he  will  not  be  liable  beyond  culpa  levis 
(on  his  part  or  that  of  his  servants)  (L.  R.  11.  8.  §  448 ;  Saxon  C. 
§  128)^.  The  Saxon  Code  provides  that  a  printed  notice  will  ba 
of  no  effect,  except  in  the  case  of  money,  securities  and  jewellery, 
and  unless  the  landlord  offers  to  take  such  articles  into  his  own 
custody  (S.  C.  §  1288).  The  Swiss  Code  declares  such  a  printed 
notice  to  be  of  no  effect  (§  487). 

Carriers:  The  liabilities  of  carriers  by  land  and  by  sea  for  the 
safety  of  the  goods  entrusted  to  them  is,  within  the  German 
Empire,  and  in  Austria,  regulated  by  the  provisions  of  the  German 
Commercial  Code  (articles  395  and  607).  They  are  responsible  for 
all  damage  arising  from  the  loss  and  deterioration  of  the  goods, 
unless  they  can  prove  that  such  damage  has  resulted  (1)  from 

'  The  rnles  m  to  the  borrowiDg  of  cattle  are  complicated  and  varied ;  Me  C.  C,  (  1800, 
n. ;  R.  L.  I.  ai.  §  452,  u. ;  Stobbe,  D.  Priv.  R.  in.  266. 
'  A.  0.  §  970;  as  to  his  liability  for  the  torte  of  his  Bervants,  see  below. 

*  The  lame  decision  establishes  the  mle  that  the  innkeeper's  liability  begins  from  the 
moment  in  which  the  traveller  has  entered  a  carriage  sent  from  the  inn  to  bring  him 
there. 

*  As  to  French  law,  see  Sainctelette,  l.c.,  p.  206. 
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vis  major ;  (2)  from  the  mttural  condition'  of  the  goods ;  (3)  from 
defects  in  the  packing  which  could  not  have  been  noticed  from 
outside.  Damage  due  to  some  defective  condition  of  a  ship  is 
considered  as  resulting  from  vis  major,  if  such  defective  condition 
could  not  have  been  discovered  with  proper  care  (article  607.  2). 
Carriers  are  not  liable  for  the  loss  or  deterioration  of  valuable 
articles  (jewels,  money,  securities)  unless  the  nature  or  value  of 
the  goods  has  been  declared  (article  395.  2 ;  article  608). 

As  we  have  seen,  Railway  Companies  are  not,  as  a  general  rule, 
authorized  to  restrict  their  liability  as  carriers  by  contract  (article 
423) ;  other  carriers  may  do  so,  in  so  far  as  it  is  compatible  with 
general  principles. 

The  French  Codes  have  very  similar  provisions,  affecting  not 
only  carriers,  but  also  forwarding  agents^  (Code  Civil,  178^-1786 ; 
Code  de  Commerce  98,  103).  Railway  Companies  are  responsible 
for  valuable  articles,  though  they  have  not  been  declared,  unless 
they  are  of  a  kind  specially  subjected  to  an  ad  valorem  charge 
(Decision  of  the  Cour  de  Cassation  1873;  ^^^  ^^^  ^  P*  ^9  ^^^ 
Riviere  &  Font's  Code  de  Commerce) ;  and  carriers  are  generally 
liable  for  money  contained  in  a  passenger's  trunk,  though  not 
declared,  if  the  amount  was  in  proportion  to  the  presumed  re- 
quirements of  the  journey  (Cour  de  Cassation  1859;  see  R.  &  P., 
C.  C,  note  to  p.  260). 

It  seems  that  the  question  as  to  the  possibility  of  liipiting  th& 
legal  responsibility  of  a  Railway  Company  by  private  agreement 
has  been  much  debated  in  the  countries  using  the  French  Codes. 
The  French  Cour  de  Cassation  has  lately  decided  that  the  effect 
of  a  contract  releasing  a  Railway  Company  from  liability  is  only 
to  reverse  the  burden  of  proof.  The  Company  has  not  to  prove 
that  the  loss  was  occasioned  by  vis  major  or  inherent  defects  of 
the  goods,  but  the  plaintiff  has  to  prove  that  the  loss  was  occasioned 
by  the  default  of  the  Company's  servants.  In  Belgium  the  legality 
of  private  agreements  is  fully  recognized  *.  The  provisions  of  the 
Swiss  Code  are  of  a  similar  nature^. 

As  regards  the  liability  of  a  principal  for  his  agents  or  servants,  it, 
can  be  discussed  here  only  in  so  far  as  the  acts  or  omissions  of  agents 
and  servants  constitute  a  breach  of  the  principal's  contractual  obli- 

^  The  German  Ck>imnercial  Code  reqniies  the  forwarding  agent  to  exeiciBe  the  diligence 
of  a  prudent  trader,  but  does  not  impose  any  further  liability  unless  he  has  undertaken 
the  forwarding  of  the  goods  at  a  through  rate,  or  acts  himself  as  carrier  (Arts.  380, 

384). 

'  The  whole  question  is  discussed  at  great  length  by  Sainotelette,  1. 0. ;  see  specially 
pp.  52-86. 

^  See  §§  457,  465-468,  the  liabilities  of  the  Railways  and  the  Post  Office  are  regulated 
by  spedal  enactments ;  as  to  agreements  intending  to  modify  the  liability,  see  aboye, 
p.  207. 
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gation.  Wherever  the  principal  is  liable  for  any  damage  not  aris- 
ing from  vis  major,  he  must  naturally  answer  for  the  acts  of  the 
persons  whom  he  employs  during  the  performance  of  the  contract, 
as  long  as  they  are  in  connection  with  such  performance.  In  the 
same  way  the  principal  answers,  according  to  Soman  law,  for  the 
acts  and  omissions  of  his  servants,  if  he  has  been  careless  in  their 
selection  or  superintendence.  In  the  Prussian  and  Austrian  Codes 
this  principle  has  been  somewhat  relaxed.  According  to  the  Prus- 
sian Code  the  principal  who  has  been  guilty  of  gross  or  moderate 
negligence  in  the  selection  of  his  agent,  is  liable  only  in  so  far  as  the 
agent  is  unable  to  compensate  the  damaged  party  (L.  R.  I.  6.  §  53). 
The  Austrian  Code  states  that  whoever  engages  an  incapable  person 
for  the  execution  of  any  work,  is  liable  for  the. damage  resulting 
therefrom  (§  1315),  and  that  innkeepers  as  well  as  carriers  by  land 
and  by  water  must  answer  for  any  damage  caused  by  their  servants 
to  the  goods  placed  into  their  custody  (§1316).  In  the  case  of 
mandatum,  the  unauthorized  substitution  of  a  third  person  does 
not  remove  the  liability  from  the  principal,  according  to  Prussian 
(1. 13.  §§  38.  48)  and  Austrian  (§  loio)  law ;  whenever  such  substi- 
tution has  been  authorized  or  has  become  necessary  by  unavoidable 
circumstances,  the  principal  is,  according  to  the  IVussian  Code, 
liable  for  moderate  negligence  in  the  selection,  and,  in  the  latter 
ease^  in  the  inspection  of  his  agents  (L.  R.  I.  §§  39.  46.  47) ;  accord- 
ing to  the  Austrian  Code  he  is  liable  for  any  negligence  in  the 
selection.  As  to  the  case  of  locatio  conductio  operis  we  have  pointed 
out  that,  in  Roman  law,  the  subject  has  given  rise  to  controversies, 
but  that  a  recent  decision  of  the  Reichsgericht  has  established  the 
liability  of  the  conductor  operis  for  his  assistants  (see  p.  198).  The 
authors  of  the  Landrecht  had  settled  the  question  in  the  same 
manner  (I.  11.  §§  928-930). 

The  French  and  Swiss  Codes  go  much  further  in  imposing  a 
liability  for  the  acts  of  servants  and  agents ;  the  Code  Civil  by  the 
well-known  article  1384;  the  Swiss  Code  by  §  115.  i,  which  pro- 
vides that  *  A  debtor  is  responsible  for  the  culpable  acts  of  members 
of  his  family,  being  under  his  control,  of  his  clerks  and  of  his 
workmen  *.' 

Though,  on  the  whole,  the  rules  of  the  modem  codes  follow  the 
system  of  the  Roman  law,  the  traces  of  Germanic  influence  are  to 
be  noticed  in  various  directions.  The  recognition  of  *  culpa  levis- 
sima'  in  the  Prussian  Landrecht  makes  it  still  possible  to  dis- 
tinguish the  cases  in  which  the  Qermanic  law  had  a  liability  more 
stringent  than  that  for  ordinary  culpa,  e.g.  in  the  instaiice  of 

^  For  a  faU  aooonnt,  oonf.  Gk>ldBchimdt,  Zeiteobrift^  XVL  287-382  ;  Stobbe,  D.  Friv.  R. 
m.  387-401 ;  Demburg,  Priv.  R.  IL  pp.  157-159. 
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oommodatum.  The  Saxon  Code  still  makes  the  proof  of  gross 
negligence  in  the  case  of  depositum  depend  on  the  fate  of  the 
bailee's  own  goods.  The  '  bail  k  cheptel '  of  the  French  law 
reminds  us  of  the  Qermanic  rules  as  to  the  bailment  of  cattle. 
Carriers  by  land  are  under  the  same  liability  as  carriers  by  sea, 
as  they  were  before  the  reception  of  the  Roman  law.  If  no  new 
fundamental  modifications  have  been  introduced,  the  reason  must 
be  looked  for  in  the  fact  that  no  fundamental  difference  can  be 
found  between  the  Soman  and  the  German  system. 

IV.  In  the  earlier  English  law,  Germanic  influence  can  be  traced  in 
a  similar  way.  Glanville  (10.  13)  states  that  the  commodatarius  is 
liable  for  loss,  however  it  may  occur  \  It  follows  from  this  that  the 
commodatarius,  as  in  the  Sachsenspiegel,  was  under  a  special  liability ; 
it  could  not  have  been  founded  on  his  remedy  against  the  thief,  as 
loss  of  any  kind  is  clearly  spoken  of  (si  autem  res  ipsa  interierit  vel 
perdita  fuit  quocumque  modo  in  custodia  tua).  The  cases  in  the 
Year  Books  remind  us  of  the  rule  about  the  fate  of  the  bailee's  own 
goods.  It  is  said  in  2g  Ass.  163,  pi.  28,  <  Si  un  a  moy  bail'  ses  biens 
agard'  et  jeo  les  mitt  enter  les  mains  et  ceux  soient  embl^es  jeo  ne 
serf  pas  charge.'  Again  in  8  Ed.  II.  275,  the  defendant  pleads 
(inter  alia)  that  the  chattels  were  taken  with  his  own  goods 
('  larouns  viendrent  de  nuyt . . .  et  enporterent  nos  biens  et  nos 
chateux  ovesque '),  which  he  must  have  considered  as  a  ground  of 
excuse. 

The  case  in  29  Ass.  is  instructive  in  another  way,  because  it 
shows  a  very  clear  understanding  of  the  effect  of  mora^  and 
because  it  further  shows  that  the  ordinary  liability  of  the  pawnee 
did  not  go  as  far  in  early  English  law  as  it  did  in  Germanic  law 
(see  above,  p.  201). 

As  to  Southcote's  case  (4  Rep.  83b.;  Cro.  Eliz.  815)  it  seems  to 
have  turned  more  upon  a  question  of  interpretation  than  upon  a 
liability  imposed  by  law.  As  Powell  J.  says  in  Coffffs  v.  Bernard, 
'  the  gist  of  these  actions  is  in  the  undertaking.'  We  have  seen 
that  in  Roman  law,  a  person  who  promises  custodia,  being  already 
bound  to  ordinary  diligence,  becomes  liable  for  any  loss  not  arising 
from  VLB  major,  and  the  question  in  Southcote's  case  seems  to  have 
been,  whether  an  undertaking  to  keep  goods  is  to  be  taken  as  an 
undertaking  to  keep  them  safely,  in  other  words  as  a  promise  of 
custodia.    It  must  be  admitted  that  there  are  some  expressions  in 

^  The  panage  from  Bnoton,  quoted  in  part  by  Mr.  Holmes  (Common  Law,  Engl,  ed., 
p.  175),  gives  no  intelligible  sense.  Lord  Holt  eyidently  thongnt  that  Braoton  meant  to 
follow  Justinian.  The  passage  is  referred  to  in  Mr.  Sorutton  s  article  in  this  Beview, 
vol.  i.  p.  436. 

*  See  also  the  remarks  on  this  subject  in  4  Bep.  836,  and  Lord  Holt*s  remarks  in 
X  Sm.  L.  C.  on  p.  213. 


212  The  Law  Quarterly  Review: 

Croke's  report  of  the  case  which  cannot  be  quite  reconciled  with  this 
interpretation,  and  there  are  certainly  cases  in  which  it  is  said  that 
the  bailee  is  liable  because  he  has  a  remedy  over;  but  neither 
Southcote's  case,  nor  the  few  dicta  in  the  Year  Books,  would  be 
sufficient  to  establish  a  theory  which  is  in  contradiction  with  so 
many  other  facts.  It  is  therefore  submitted  that,  in  English  law 
as  in  German  law,  the  liability  of  a  bailee  was  dependent  upon  the 
facts  of  reward,  or  guilt,  or  the  bailee's  special  calling. 

As  to  the  law  of  the  present  day,  it  is  outside  of  the  scope  of  this 
paper  to  dwell  upon  it.  If  one  word  of  criticism  be  allowed,  I 
venture  to  think  that  the  letter,  as  distinguished  from  the  spirit  of 
the  older  law,  has  been  too  closely  adhered  to.  In  Roman  law,  as 
in  German  law^  persons  entrusted  with  semi-public  functions  or 
professing  any  special  aptitude  were  subjected  to  a  more  stringent 
liability;  we  have  retained  all  these  rules,  but  we  have  not  ex« 
tended  them.  The '  dominus  horreorum  '  wasxin  a  certain  sense  the 
banker  of  ancient  Rome,  but  in  our  days  a  banker  is  simply  looked 
upon  as  an  unrewarded  depositarius,  and  made  liable  for  gross 
negligence  only  \ 

Another  question  which  deserves  consideration,  touches  the  re- 
strictions imposed  upon  railway  companies,  as  to  their  power  of 
removing  their  liability  by  contract  *.  Though  these  restrictions 
do  not  go  as  far  as  they  do  in  some  other  countries,  they  establish 
a  striking  inconsistency  in  the  law,  as  ship-owners  are  under  no 
similar  obligation,  and  instead  of  protecting  the  public  against  a 
monopoly,  they  give  the  companies  in  some  cases  a  fresh  monopoly 
— the  privilege  of  insurance. 

There  are  many  other  similar  points  which  might  be  mentioned, 
showing  that  the  comparative  study  of  the  law  of  bailments  ought 
to  have  a  practical  as  well  as  an  historical  interest. 

Ernest  Schuster. 

[It  will  be  observed  that  the  Roman  cmtodia^  in  the  stricter  sense, 
precisely  answers  to  the  responsibility  imposed  by  the  Common 
Law  on  owners  of  dangerous  things ;  see  pp.  52,  57  above,  in  the 
January  Number. — Ed. J 


>  Oihlin  V.  WifulUn,  L.  B.  a  P.  0.  317. 

>  The  uncertainty  of  the  effect  of  ■.  7  of  the  Railway  and  Canal  Traffic  Act  is  illurtrated 
by  JBrovm  t.  Manohetter  and  Sheffield  £v.  Co.,  8  App.  Gas.  703.  The  deoinon  of  the 
H.  L.  revenee  the  nnanimom  judgment  ofthe  Court  of  Appeal. 
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THE  COPYRIGHT  QUESTION. 

THE  present  condition  of  this  most  important  question  shows 
some  advance  as  compared  with  the  preceding  year. 
It  may  be  stated  with  some  degree  of  confidence  that  it  has 
emerged  from  its  theoretical  and  debateable  stage,  and  has  reached 
that  of  the  practical  adaptation  of  the  written  law  to  the  wants  and 
wishes  of  those  most  properly  interested ;  that  is  to  say,  authors, 
lecturers,  artists,  dramatists,  and  musicians. 
The  objects  of  this  summary  are  to  show — 

1.  What  has  been  done  to  bring  the  matter  to  its  present 
state. 

2.  What  may  be  reasonably  hoped  for  in  the  immediate  future. 
The  work  has  been  carried  on  in  three,  or  rather  four,  principal 

channels ;  what  has  now  to  be  done  is  to  combine  the  results. 

1.  The  Incorporated  Society  of  Authors  and  the  Copyright  Asso- 
ciation— which  latter  may  be  taken  to  represent  more  especially 
the  publishers— have  been  working  upon  models  of  Bills  for  intro^ 
duction  into  the  Legislature  here. 

2.  The  International  Conference  at  Berne  has  this  year,  in  it^ 
second  session,  arrived  at  a  Report  and  recommendations  which  may 
be  taken  to  express  the  wishes  and  wants  of  foreign  and  continental 
authors  and  publishers. 

3.  The  United  States  have  manifested,  at  their  recent  assemblies 
of  authors  and  others,  a  substantial  desire  to  practically  acknowledge 
the  grievances  of  foreign  authors,  and  to  extend  to  them  the  pro- 
tection of  copyright,  at  present  only  enjoyed  by  citizens  of  the 
United  States. 

4.  At  the  same  time  the  English  Foreign  Office  has,  by  allowing 
a  certain  representation  of  this  country  at  Berne,  and  by  making 
arrangements  with  the  Board  of  Trade  with  a  view  to  the  bringing 
in  of  a  Bill  to  consolidate  and  amend  the  English  Law  of  Copy- 
right, shown  a  disposition  to  aid  in  putting  the  matter  into  a 
definite  and  practical  form. 

To  return  to  the  first  head.  The  most  formidable  task — the 
accomplishment  of  which  however  is  an  indispensable  antecedent 
to  the  realization  of  any  practical  international  arrangement — was 
the  preparation  of  a  Bill  consolidating  and  reducing  to  something 
like  order  the  provisions  of  the  mass  of  existing  statutes,  the 
irregular  growth  of  nearly  two  centuries. 
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For  this  parpose  there  was  available  in  the  first  place  the 
voluminous  Blue  Book  containing  the  evidence,  and  that  giving  the 
Report  of  the  Copyright  Commission  (the  latter  dated  the  24th  of 
May,  1878),  to  which  is  attached  a  Digest  of  the  Law  of  Copyright 
prepared  by  Sir  James  Stephen  according  to  his  views  ihereon. 

It  is  then  clearly  needful  to  adopt  and  incorporate  into  any  ne^w 
Bill  the  views  of  the  majority  of  the  Commission,  the  Blue  Book 
forming  at  once  a  record  of  all  that  it  seems  possible  to  have  said 
or  thought  upon  the  subject,  and  containing  some  materials  for 
a  codification  of  the  law. 

Thei*e  existed  in  draft  two  general  Bills  of  considerable  merit — 
one  prepared  under  the  auspices  of  Lord  John  Manners ;  the  other 
introduced  by  Mr.  Hastings  in  1883 — this  will  probably  be  reintro- 
duced ;  while  the  draft  of  a  separate  Bill  on  Artistic  Copyright 
bad  reached  a  comparatively  complete  stage. 

The  work  of  the  draftsman,  however,  could  not  be  confined  to 
summarizing  the  law  and  jurisprudence ;  the  representatives  of  every 
branch  had  to  be  consulted ;  for  it  is  needless  to  say,  with  the  vast 
increase  and  development  of  what  may  without  impropriety  be 
called  literary  and  artistic  copyright  business,  many  branches  of 
literary  property  hitherto  of  comparatively  small  value  have  risen 
into  prominence  and  assumed  hitherto  unknown  importance. 

At  the  same  time,  while  the  future  has  to  be  provided  for,  the 
immense  amount  of  literary  property  already  under  the  protection 
of  the  existing  laws  must  be  assured  and  maintained,  even  if  the 
procedure  applicable  to  all  may  receive  Rome  modifications ;  and  in 
no  case  could  the  periods  of  already-accrued  rights  be  curtailed. 

The  later  prints  of  the  Draft  prepared  under  the  direction  of  Mr. 
Field,  on  behalf  of  the  Incorporated  Society  of  Authors,  wiU  form, 
it  is  confidently  hoped,  a  practical  basis  for  a  Bill ;  while  from  the 
many  promises  of  support  and  expressions  of  approval  from  members 
of  all  political  parties,  it  might  fairly  be  anticipated  that,  once 
introduced  with  the  support  of  the  Government,  a  consolidating 
Bill  ought  speedily  to  pass. 

Some  idea  of  the  phases  through  which  the  discussion  has  passed 
may  be  gathered  from  the  following  extracts  from  the  correspond-, 
ence  respecting  the  formation  of  an  International  Copyright  Union. 

'No.  32. 
Afr,  Calerqfi  to  Sir  J,  Pauncefote. — {Received  December  3.) 

Bis,  Board  of  Trade,  London,  December  2,  1884. 

Beferring  to  your  commnnication  of  the  22nd  October,  relative  to 
the  proceedings  of  the  recent  International  Copyright  Conference  of  Berne, 
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and  asking  that  Earl  Granyille  may  receive  the  opinion  of  this  Board  as 
to  the  coarse  it  may  he  advisahle  for  Her  Majesty's  Goyemment  to  parsue 
in  the  matter,  I  am  directed  hy  the  Board  of  Trade  to  request  that  the 
following  reply  may  be  laid  before  his  Lordship. 

The  Board  of  Trade  have  carefully  considered  the  important  question 
raised  by  the  suggestion  of  an  amendment  of  the  existing  English  Copyright 
Law  with  the  object  of  placing  this  country  in  a  position  to  enter  into  any 
Copyright  Convention  which  the  various  States  represented  at  the  Con- 
ference, or  some  of  them,  may  ultimately  agree  to  join. 

While  the  Board  of  Trade  are  fully  alive  to  the  present  unsatisfactory 
state  of  the  English  Copyright  Law,  they  must,  at  the  same  time,  recognize 
that  collateral  points  of  a  dii^utable  character  are  involved  in  any  attempted 
legislation  of  this  nature. 

It  is  apparent  that  the  proposals  of  the  Conference  go  far  beyond  any 
mere  amendment  of  the  Law  by  a  repeal  of  those  minor  requirements 
touching  registration,  deposit  of  copies,  and  translations. 

The  suggestion,  for  instance,  that  throughout  the  Union  there  shall  be 
one  uniform  period  for  the  duration  of  copyright,  extending  a  specified 
period  beyond  the  author's  life,  raises  a  serious  question  of  principle. 
Although  the  suggestion  is  one  favoured  by  the  Royal  Commission  on 
Copyright,  the  Board  of  Trade  think  the  proposal  would  lead  to  prolonged 
discussion. 

There  is,  however,  a  further  and  still  more  important  consideration  which 
induces  the  Board  of  Trade  to  hesitate  before  initiating  any  leg^islation. 
This  is  the  non-participation  of  the  United  States'  Government  in  the 
propositions  of  the  Conference,  and  the  probability  that  the  terms  of  the 
Convention  will  contain  stipulations  of  a  nature  unacceptable  to  that 
Government. 

The  Board  of  Trade  are  therefore  disposed  to  think  it  very  unadvisable, 
in  view  of  the  extreme  importance  of  American  copyright  to  English 
authors,  and  the  negotiations  still  pending  with  the  United  States' 
Government,  ihat  any  steps  should  at  this  time  be  taken  to  alter  the  English 
Law,  and  they  would  certainly  at  present  advise  the  avoidance  of  any  course 
which  would  commit  Her  Majesty's  Government  to  any  legislation  with 
regard  to  copyright. 

I  have,  &c. 

(Signed)        HENRY  G.  CALCRAFT.' 


'No.  65. 

Mr.  Cdlcraft  to  Sir  J.  Paunee/ote, — {Beceived  Deeemier  i8.) 

Bib,  Board  of  TradSy  London,  Decetnber  i8,  1885. 

I  am  directed  by  the  Board  of  Trade  to  acknowlege  the  receipt  of  your 

letter  on  the  3rd  instant,  transmitting  a  proof  of  the  papers  on  the  subject 

of  Copyright  which  Lord  Salisbury  proposes  to  lay  before  Parliament  at  the 

commencement  of  next  Session. 
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In  reply,  I  am  to  state,  for  the  information  of  the  Secretary  of  State,  that 
the  Board  of  Trade  agreed  with  his  Lordship's  proposal  that  the  papers  in 
question  should  now  be  made  public. 

I  am  further  directed  to  state  that  the  Board  of  Trade  have  very  carefully 
considered  the  whole  matter,  and  are  strongly  of  opinion  that  the  present 
opportunity  should  not  be  lost  for  putting  the  Copyright  question  on  a  more 
satisfactory  footing,  and  that,  as  legislation  is  necessary  to  enable  this 
country  to  become  a  party  to  the  proposed  International  Copyright  Union, 
the  Board  of  Trade  will  be  prepared  to  submit  a  Bill  to  Parliament  embody* 
ing  the  necessary  changes  in  the  present  Law. 

The. Board  of  Trade  further  consider  that  it  is  of  such  importance  that 
foreign  countries  should  be  enabled  clearly  to  understand  what  the  Law  of 
Copyright  is  in  this  country,  that  they  think  it  will  be  most  desirable,  if  the 
circumstances  of  the  Session  admit  of  it,  to  take  the  opportunity  of  codifying 
the  present  Copyright  Law  in  the  Bill  which  they  hope  to  introduce  into 
Parliament  at  an  early  date. 

I  have,  ftc. 

(Signed)        HENEY  G.  CALCRAFT.' 


The  general  objects  of  the  Berne  Conference  are  well  expressed 
in  the  circular  addressed  by  the  President  of  the  Swiss  Federal 
Council,  in  the  name  of  the  Confederation,  to  the  European  powers 
on  December  3,  1883.  The  adjoined  extract  will  show  the  drift  of 
that  circular: — 

'  It  would  certainly  be  a  great  gain  to  agree  at  present  to  a  general  under- 
standing by  which  the  higher  principle,  and,  as  it  were,  the  natural  right, 
should  be  proclaimed,  that  the  author  of  a  literary  or  artistic  work,  no 
matter  what  may  be  his  nationality,  or  the  place  of  reproduction,  ought  to 
be  protected  everywhere  equaUy  with  natives  of  each  State. 

This  ftmdamental  principle,  which  does  not  interfere  with  any  existing 
Convention,  once  admitted,  and  the  general  Union  constituted  on  this  basis, 
it  is  beyond  doubt  that,  under  the  influence  of  the  exchange  of  views  which 
would  be  established  between  the  States  of  the  Union,  the  startling  differ- 
ences which  exist  in  international  law  would  be,  by  degrees,  removed,  to 
give  place  to  a  more  uniform  and,  consequently,  more  certain  regime  for 
authors  and  their  legal  representatives.' 

.  The  minutes  of  the  Conferences  held  at  Berne  in  1884  and  1885 
show  that  the  subject  has  been  considered  there  under  most  if  not 
all  of  its  aspects.  No  dissent  seems  over  to  have  been  expressed 
as  regards  the  general  principles  of  literary  property,  nor  as  to  the 
recognition  which  each  country  by  its  municipal  law  should  extend 
to  literary  and  artistic  matter,  produced  by  the  subjects  of  other 
countries.     All  the  representatives  seem  to  have  agreed  upon  the 
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adoption  of  the  principle  of  reciprocity,  already  in  full  force 
between  many  of  the  states  represented  at  the  Conference. 

Some  differences  arose  as  to  whether  or  no  certain  classes  of 
literature  should  be  protected,  but  finally  it  seems  to  have  been 
conceded  that  whatever  has  taken  a  literary  form,  whether  its  basis 
be  scientific  or  educational,  should  receive  fuU  protection. 

Naturally  the  all-important  question  of  the  duration  of  copy- 
right— which  differed,  or  rather  differs — in  many  countries,  was 
one  of  those  most  fully  debated.  It  is  unnecessary  to  go  into  these 
discussions :  suffice  it  to  say  that  the  period  accepted  by  all,  for 
future  works,  is  the  life  of  the  author  and  thirty  years  after  the 
termination  of  the  year  of  his  death.  In  this  view  the  English 
bodies  before  mentioned  have  also  concurred.  Uniformity  in  this 
respect  is  of  course,  to  a  certain  extent,  a  necessity  as  a  basis  for 
legislation  intended  to  grant  to  the  foreigners  in  this  country 
equal  rights  to  those  conceded  to  the  British  authors  in  countries 
adopting  the  conclusions  of  the  Berne  Conference. 

I  am  disposed  to  agree  with  the  remark  of  Messrs.  Adams  and 
Eergne  (the  English  representatives  at  the  Conference)  that  the 
Conference  had  gone  too  much  into  detail  Even  now  it  is  to  be 
feared  that,  in  so  far  as  the  conclusions  of  the  Conference  are  based 
upon  the  very  indefinite  substructure  of  so-called  International 
Law,  they  will  help  us  but  little  in  our  municipal  legislation. 

The  conventions  as  set  forth  in  Orders  in  Council  will  after  all  only 
take  effect  by  giving  to  the  author  domiciled  and  publishing  in  one  of 
the  states  parties  to  the  International  Copyright  Convention  similar 
rights  to  those  possessed  by  British  subjects  under  their  own  law. 
It  will  of  course  be  better  that  the  protection  in  each  case  should 
be  as  far  as  possible  of  a  similar  kind  ;  but  I  think  it  would  have 
been,  and  will  be,  unwise  to  push  reciprocity  to  the  extent  of 
limiting  the  protection  given  by  each  state  to  the  exact  quantum 
of  that  given  by  the  state  whereof  the  foreigner  is  a  subject.  The 
measure  and  duration  of  the  right  in  the  British  dominions  should 
be  that  given  to  the  British  subject  under  like  circumstances. 
Fortunately  this  need  not  now  be  discussed,  but  in  the  case  of  the 
United  States  it  may  yet  have  to  be  considered. 

The  writer  has  reason  to  insist  upon  the  point  that  the  rights  of 
British  subjects  as  to  copyright  in  Great  Britain  and  the  Colonies 
should  not  rest  upon  the  provisions  of  any  convention,  but  arise  out 
of  distinct  provisions  in  our  own  law ;  i.  e.  a  British  subject  pub- 
lishing anywhere  should  have  copyright  in  the  British  dominions. 
This  would  probably  not  be  secured  to  him  under  the  Berne 
Convention,  which  contemplates  protection  in  other  states  to 
copyright  obtained  by  subjects  of  states  belonging  to  the  Union, 
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who  publish  in  and  according  to  the  laws  of  their  respective 
countries. 

The  text  of  the  translation  of  the  conclusions  of  the  Berne 
Conference  is  printed  at  the  end  of  these  notes. 

We  now  come  to  the  branch  of  the  subject  most  important  to 
British  authors,  viz.  some  arrangement  with  the  United  States. 
On  the  conclusion  of  the  last  session  of  the  Berne  Conference,  we 
find  that  the  representative  of  the  United  States  expressed  himself 
in  a  favourable  sense.  I  extract  from  Correspondence,  p.  SS^  report 
of  Messrs.  Adams  and  Bergne : — 

'13.  The  United  States. 

Conformably  to  your  Lordship's  instructions,  we  have  given  special  atten- 
tion to  the  bearing  which  the  draft  Convention  might  have  upon  any  nego- 
tiations between  Great  Britain  and  the  United  States. 

The  American  Minister  at  Berne  attended  the  sittings  of  the  Conference 
in  a  consultative  capacity,  but  did  not  take  any  part  in  the  proceedings,  nor 
vote  on  any  question.  We  beg,  however,  to  draw  your  Lordship's  especial 
attention  to  the  very  important  statement  made  by  him  at  the  fifth  meeting 
of  the  Plenary  Conference.  In  this  statement  Mr.  Winchester,  after  ex- 
plaining the  nature  of  his  functions  as  United  States  Delegate,  made  the 
following  declai*ation  on  behalf  of  his  government : — 

*'  I  believe  that  the  United  States  government  is  kindly  disposed  in  prin- 
ciple towards  the  proposition  that  the  author  of  a  literary  or  artistic  work, 
whatever  be  his  nationality  and  whatever  the  place  of  reproduction,  should 
be  everywhere  protected  on  the  same  footing  as  the  citizens  and  subjects  of 
each  nation." 

Li  view  of  this  statement,  we  do  not  think  that  there  can  be  any  ground 
for  the  apprehension  which  has  been  expressed  in  some  quarters,  that  an 
immediate  amendment  of  English  law,  with  the  view  to  the  entry  of  Great 
Britain  into  the  projected  Union,  would  have  a  prejudicial  effect  in  regard 
to  any  copyright  negotiations  with  the  United  States. 

Li  fact,  from  the  friendly  interest  in  the  objects  of  the  Conference  which 
has  been  expressed  by  the  United  States  Delegate,  we  are  justified  in 
anticipating  that  when  once  the  Union  has  been  formed,  and  has  been 
acceded  to  by  the  more  important  European  countries,  the  United  States 
will  before  long  feel  it  difficult  to  abstain  from  becoming  a- party  to  it  also. 
But  if  this  hope  should  not  be  shortly  realized,  we  submit  that  a  moderate 
and  well-considered  amendment  of  English  law  would  fiumish  an  additional 
incentive  to  the  United  States  to  conclude  a  separate  Copyright  Convention 
with  Great  Britain,  the  negotiation  of  which  would  be  greatly  facilitated  by 
placing  the  British  Statutes  on  a  more  intelligible  basis,  and  by  removing 
restrictions  and  formalities  which  are  inconsistent  with  modem  views,  and 
with  the  general  practice  of  the  civilized  world.' 

But  it  may  be  easily  imagined  that  if  the  probability  of  action 
on  the  part  of  the  United  States  rested  upon  the  goodwill  of  the 
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Government  alone,  any  hope  that  the  long  delay  which  has  already 
taken  place  would  speedily  be  put  an  end  to,  would  rest  on  no  very 
sure  foundation. 

We  learn  however  from  the  TivieSyJeji.  30, 1886,  that  a  Committee 
of  the  Senate,  to  which  had  been  referred  two  Bills,  one  introduced 
by  Senator  Hawley  at  the  request  of  the  Copyright  League,  another 
by  Senator  Chace,  commenced  on  the  r}8th  of  January  the  hearing 
of  arguments  upon  the  question. 

Mr.  Hawley's  Bill  is  as  follows : — 

'  Citizens  of  foreign  countries,  of  which  the  laws,  treaties,  or  conventions 
confer,  or  shall  hereafter  confer,  upon  the  citizens  of  the  United  States 
rights  of  copyright  equal  to  those  accorded  to  their  own  citizens,  shall 
have  in  the  United  States  rights  of  copyright  equal  to  those  enjoyed  by  the 
citizens  of  the  United  States. 

That  this  Act  shall  not  apply  to  any  book  or  other  subject  of  copyright 
published  before  the  date  hereof. 

That  the  laws  now  in  force  in  regard  to  copyright  shall  be  applicable  to 
the  copyright  hereby  created,  except  so  far  as  the  laws  are  hereinafter 
amended  or  repealed.' 

The  text  of  Mr.  Chace's  Bill  seems  not  to  have  been  published 
in  England,  but  it  appears  to  aim  at  the  protection  of  printers  and 
publishers  by  providing  that  books  entitled  to  copyright  should  be 
printed  in  the  United  States. 

Mr.  Welsh,  president  of  the  Philadelphia  Typographical  Union, 
on  behalf  of  the  printers,  is  said  to  have  stated  that  the  intro- 
duction of  such  a  provision  into  Mr.  Hawley's  Bill  would  be 
satisfactory  to  the  labour  societies. 

The  further  progress  of  the  matter  depends  then  on  the  following 
events : — 

(i)  The  conclusion  of  the  Berne  Conference  by  the  protocolization 
of  an  International  Convention. 

(%)  The  passing  of  an  Act  by  the  British  Parliament  enabling  the 
Queen  to  adhere  to  that  Convention,  this  Act  to  be  either  a  complete 
codification  of  the  law,  or  merely  an  addition  to  the  International 
Copyright  Acts  of  7  &  8  Vict.  c.  12,  and  15  &  16  Vict.  c.  12. 

(3)  The  passing  of  an  Act  by  the  United  States  under  which 
they  would  join  the  International  Union,  or  would  be  in  a  position 
to  enter  into  a  convention  with  this  country. 

£.  M.  Ukdebdown. 
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APPENDIX. 

(Translaiion.) 

Final  AetoftJu  Second  International  Conference  for  the  Protection 
of  Literary  and  Artistic  Works, 

The  Undersignedy  Delegates  of  the  Oovemments  of  Germany,  Spaing 
France,  Great  Britain,  Haiti,  Honduras,  Italy,  the  Netherlands,  Sweden 
and  Norway,  Switzerland,  and  Tunis,  empowered  to  take  part  in  the  second 
Intemationid  Conference  for  the  protection  of  literary  and  artistic  works, 
which  met  at  Berne  the  7th  September,  1885,  having  terminated  their 
labours,  submit  to  the  Governments  of  the  countries  they  represent  the 
draft  Convention,  with  Additional  Article  and  Final  Protocol,  of  which  the 
following  is  the  text : — 

I. — Convention  concerning  the  creation  of  an  International  Union 
for  the  Protection  of  Literary  and  Artistic  Works, 

[Enumeration  of  the  High  Contracting  Parties] 

being  equally  animated  by  the  desire  to  protect  effectively,  and  in  as  uniform 
a  manner  as  possible,  the  rights  of  authors  over  their  literary  and  artistic 
works, 

Have  resolved  to  conclude  a  Convention  to  that  effect,  and  have  named 
for  their  Plenipotentiaries,  that  is  to  say : — 

Who,  having  communicated  to  each  other  their  respective  Full  Powers, 
found  in  good  and  due  form,  have  agreed  upon  the  following  Articles : — 

Abticlk  I. — The  Contracting  States  are  constituted  into  an  Union  for  the 
protection  of  the  righta  of  authors  over  their  liter^iry  and  artistic  works. 

Abticle  2. — Authors  of  any  of  the  countries  of  the  Union,  or  their  lawful 
representatives,  shall  enjoy  in  the  other  countries  for  their  works,  whether 
published  in  one  of  those  countries  or  unpublished,  the  rights  which  the 
respective  laws  do  now  or  may  hereafter  grant  to  natives. 

The  enjoyment  of  these  rights  is  subject  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  law  in  the  country  of  origin  of  the 
work,  and  cannot  exceed  in  the  other  countries  the  term  of  protection 
granted  in  the  said  country  of  origin. 

The  country  of  origin  of  the  work  is  that  in  which  the  work  is  first  pub- 
lished, or  if  such  publication  takes  place  simultaneously  in  several  countries 
of  the  Union,  that  one  of  them  in  which  the  shortest  term  of  protection  is 
granted  by  law. 

For  unpublished  works  the  country  to  which  the  author  belongs  is  oon- 
Bidered  the  country  of  origin  of  the  work. 

Article  3. — The  stipulations  of  the  present  Convention  apply  equally  to 
the  publishers  of  literary  and  artistic  works  published  in  one  of  the  countries 
of  the  Union,  but  of  which  the  authors  belong  to  a  country  which  is  not 
a  party  to  the  Union. 

Article  4. — The  expression  '  literary  and  artistic  works '  comprehends 
books,  pamphlets,  and  all  other  writings;  dramatic  or  dramatico-musical 
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works,  musical  compositions  with  or  without  words;  works  of  design,  paint- 
ing, sculpture,  and  engraving  ;  lithographs,  illustrations,  geographical 
charts ;  plans,  sketches,  and  plastic  works  relative  to  geography,  topography, 
architecture,  or  science  in  general ;  in  fact,  every  production  whatsoever  in 
the  literary,  scientific,  or  artistic  domain  which  can  be  published  by  any 
mode  of  impression  or  reproduction. 

Abticle  5. — Authors  of  any  of  the  countries  of  the  Union,  or  their  legal 
representatives,  shall  enjoy  in  the  other  countries  the  exclusive  right  of 
making  or  authorizing  the  translation  of  their  works  until  the  expiration  of 
ten  years  from  the  publication  of  the  original  work  in  one  of  the  countries 
of  the  Union. 

For  works  published  in  incomplete  parts  ('  livraisons ')  the  period  of  ten 
years  commences  from  the  date  of  publication  of  the  last  part  of  the  original 
work. 

For  works  composed  of  several  volumes  published  at  intervals,  as  well  as 
for  bulletins  or  collections  ('cahiers')  published  by  literary  or  scientific 
Societies,  or  by  private  persons,  each  volume,  bulletin,  or  collection  is,  with 
regard  to  the  period  of  ten  years,  considered  as  a  separate  work. 

In  the  cases  provided  for  by  the  present  Article,  and  for  the. calculation 
of  the  period  of  protection,  the  31st  December  of  the  year  in  which  the  work 
was  published  is  admitted  as  the  date  of  publication. 

Abticle  6. — Authorized  translations  are  protected  as  original  works. 
They  consequently  enjoy  the  protection  stipulated  in  Articles  II  and  III  as 
regards  their  unauthorized  reproduction  in  the  countries  of  the  Union. 

It  is  understood  that,  in  the  case  of  a  work  for  which  the  translating  right 
has  fallen  into  the  public  domain,  the  translator  cannot  oppose  the  transla- 
tion of  the  same  work  by  other  writers. 

Abticle  7. — Articles  from  newspapers  or  periodicals  published  in  any  of 
the  countries  of  the  Union  may  be  reproduced  in  original  or  in  translation, 
unless  the  authors  or  publishers  have  expressly  forbidden  it.  For  periodiccds 
it  is  sufficient  if  the  prohibition  is  made  in  a  general  manner  at  the  begin- 
ning of  each  number  of  the  periodical. 

This  prohibition  cannot  in  any  case  apply  to  articles  of  political  discussion, 
or  to  the  reproduction  of  nevrs  of  the  day  or  currevU  topics, 

Abticle  8. — A&  regards  the  liberty  of  extracting  portions  from  literary 
or  artistic  works  for  use  in  publications  destined  for  educational  or  scien- 
tific purposes,  or  for  chrestomathies,  the  matter  is  to  be  decided  by  the 
legislation  of  the  different  countries  of  the  Union,  or  by  special  arrange- 
ments existing  or  to  be  concluded  between  them. 

Abticle  9. — The  stipulations  of  Article  II  apply  to  the  public  represen- 
tation of  dramatic  or  dramatico-musical  works,  whether  such  works  be 
published  or  not. 

Authors  of  dramatic  or  dramatico-musical  works,  or  their  legal  repre- 
sentatives, are,  during  the  existence  of  their  exclusive  right  of  translation, 
equally  protected  against  the  unauthorized  public  representation  of  transla- 
tions of  their  works. 

'The  stipulations  of  Article  II  apply  equally  to  the  public  performance  of 
unpublished  musical  works,  or  of  published  works  in  which  the  author  has 
expressly  declared  on  the  title-page  or  commencement  of  the  work  that  he 
forbids  the  public  performance. 

Abticle  10. — Unauthorized  indirect  appropriations  ofa  literary  or  artistic 

VOL.  II.  Q 
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work,  of  TariouB  kinds,  such  as  cuiaj)UUion$,  arrangements  of  music,  &c.,  are 
specially  included  amongst  the  illicit  reproductions  to  which  the  present 
Convention  applies,  when  they  are  only  the  reproduction  of  a  particular 
work,  in  the  same  form,  or  in  another  form,  with  non-essential  alterations, 
additions,  or  abridgments,  so  made  as  not  to  confer  the  character  of  a  new 
original  work. 

It  is  agreed  that,  in  the  application  of  the  present  Article,  the  Tribunals 
of  the  various  countries  of  the  Union  will,  if  there  is  occasion,  conform 
themselves  to  the  provisions  of  their  respective  laws. 

Abticlb  II. — In  order  that  the  authors  of  works  protected  by  the 
present  Convention  shall,  in  the  absence  of  proof  to  the  contrary,  be  con- 
mdered  as  such,  and  be  consequently  admitted  to  institute  prooeedings 
against  pirates  before  the  Courts  .of  the  various  countries  of  the  Union, 
it  will  be  sufficient  that  their  name  be  indicated  on  the  work  in  the  accus- 
tomed manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose  name  is  in- 
dicated on  the  work  is  entitled  to  protect  the  rights  belonging  to  the 
author.  He  is,  without  other  proof,  reputed  the  legal  representative  of  the 
anonymous  or  pseudonymous  author. 

It  is,  nevertheless,  agreed  that  the  Tribunals  may,  if  necessary,  require 
the  production  of  a  certificate  from  the  competent  authority  to  the  effect 
that  the  formalities  prescribed  by  law  in  the  country  of  origin  have  been 
accomplished,  as  contemplated  in  Article  2. 

Abticlb  12. — Pirated  works  may  be  seized  on  importation  into  those 
countries  of  the  Union  where  the  original  work  enjoys  legal  protection. 

The  seizure  shall  take  place  conformably  to  Uie  domestic  law  of  each 
Bute. 

Abticlb  13. — It  is  understood  that  the  provisions  of  the  present  Conven- 
tion cannot  in  any  way  derogate  from  the  right  belonging  to  the  Government 
of  each  <^untry  of  the  Union  to  permit,  to  control,  or  to  prohibit,  by  measures 
of  domestic  legislation  or  police,  the  circulation,  representation,  or  exhibi- 
tion of  any  works  or  productions  in  regard  to  which  the  competent  authority 
may  find  it  necessary  to  exercise  that  right. 

Abticlb  14. — Under  the  reserves  and  conditions  to  be  determined  by 
common  agreement,  the  present  Convention  applies  to  all  works  which  at 
the  moment  of  its  coming  into  force  have  not  yet  fieJlen  into  the  public 
domain  in  the  country  of  origin. 

Abticlb  15. — ^It  is  understood  that  the  Governments  of  the  countries  of 
the  Union  reserve  to  themselves  respectively  the  right  to  enter  into  separate 
and  particular  arrangements  between  each  other,  provided  always  that  such 
arrangements  confer  upon  authors  or  their  legal  representatives  more 
extended  righta  than  those  granted  by  the  Union,  or  embody  other  stipula- 
tions not  contrary  to  the  present  Convention. 

Abticlb  e6. — ^An  international  office  is  established,  under  the  name  of 
*  Office  of  the  International  Union  for  the  Protection  of  Literary  and 
Artistic  Works.' 

This  Office,  of  which  the  expenses  will  be  borne  by  the  Administrations 
of  all  the  countries  of  the  Union,  is  placed  under  the  high  authority  of  the 
Superior  Administration  of  the  Swiss  Confederation,  and  works  under  its 
direction.  The  functions  of  this  Office  are  determined  by  common  accoid 
between  the  countries  of  the  Union. 
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Abticlb  1 7. — The  present  Convention  may  be  submitted  to  reyisions  in 
order  to  introduce  therein  amendments  calculated  to  perfect  the  system  of 
the  Union. 

Queetions  of  this  kind,  as  well  as  those  which  are  of  interest  to  the  Union 
in  other  r^peets,  will  be  considered  in  Conferences  to  be  held  successively 
in  the  countries  of  the  Union  by  Delegates  of  the  said  countries. 

It  is  understood  that  no  alteration  in  the  present  Convention  shall  be 
binding  on  the  Union  except  by  the  unanimous  consent  of  the  countries 
oomposing  it. 

Abticlb  18. — Countries  which  have  not  become  parties  to  the  present 
Convention,  and  which  grant  by  their  domestic  law  the  protection  of  rights 
secured  by  this  Convention,  shall  be  admitted  to  accede  thereto  on  request 
to  that  effect. 

Such  accession  shall  be  notified  in  writing  to  the  Government  of  the 
Swiss  Confederation,  who  will  communicate  it  to  all  the  other  countries  of 
the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  clauses  and  admission 
to  all  the  advantages  provided  by  the  present  Convention. 

AsTiCLE  19. — Countries  acceding  to  the  present  Convention  shall  also 
have  the  right  to  ^accede  thereto  at  any  time  for  their  Colonies  or  foreign 
possessions. 

They  may  do  this  either  by  a  general  declaration  comprehending  all  their 
Colonies  or  possessions  within  the  accession,  or  by  specially  naming  those 
comprised  therein,  or  by  simply  indicating  those  which  are  excluded. 

Abticlb  20. — ^The  present  Convention  shall  be  put  in  force  three  months 
after  the  exchange  of  the  ratifications,  and  shall  remain  in  effect  for  an 
indefinite  period  until  the  termination  of  a  year  from  the  day  on  which  it 
may  have  been  denounced. 

Such  denunciation  shall  be  made  to  the  Qovemment  authorized  to  receive 
accessions,  and  shall  only  be  effective  as  regards  the  country  making  it, 
the  Convention  remaining  in  full  force  and  effect  for  the  other  countries  of 
the  Union. 

Abticlb  21. — ^The  presQat  Convention  shall  be  ratified,  and  the  ratifica- 
tions exchanged  at  1  within  the  space  of  one  year  at 
the  latest 

In  witness  whereof,  &c. 

Done  at  ^  the 


n.  Additional  Article. 

The  Plenipotentiaries  assembled  to  sign  the  Convention  concerning  the 
creation  of  an  International  Union  for  the  protection  of  literary  and  artistic 
works  have  agreed  upon  the  following  Additional  Article,  which  shall  be 
ratified  together  with  the  Convention  to  which  it  relates : — 

The  Convention  concluded  this  day  in  no  wise  affects  the  maintenance  of 
existing  Conventions  between  the  Contracting  States,  provided  always  that 
such  (inventions  confer  on  authors,  or  their  legal  representatives,  rights 
more  extended  than  those  secured  by  the  Union,  or  contain  other  stipula- 
tions which  are  not  contrary  to  the  said  Convention. 

In  witness  whereof,  &c. 

Done  at  J  the 
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IIL— Final  Fraioeol. 

In  proceeding  to  tbe  signature  of  the  Convention  concluded  this  day,  the 
ondersigned  Plenipotentiaries  have  declared  and  stipulated  as  follows  : — 

I.  As  regards  Article  IV,  it  is  agreed  that  those  countries  of  the  Union 
where  the  character  of  artistic  worlu  is  not  refused  to  photographs,  engage 
to  admit  them  to  the  henefits  of  the  Convention  concluded  to-day,  from  the 
date  of  its  coming  into  effect.  They  are,  however,  not  bound  to  protect  the 
authors  of  such  works  further  than  is  permitted  by  their  own  legislation, 
except  in  the  case  of  international  engagements  already  existing,  or  which 
may  hereafter  be  entered  into  by  them. 

It  is  understood  that  an  authorized  photogfraph  of  a  protected  work 
of  art  shall  enjoy  legal  protection  in  all  the  countries  of  the  Union,  as 
contemplated  by  the  said  Convention,  for  the  same  period  as  the  principal 
right  of  reproduction  of  the  work  itself  subsists,  and  within  the  limits  of 
private  arrangements  between  those  who  have  legal  rights. 

a.  As  regards  Article  IX,  it  is  agreed  that  those  countries  of  the  Union 
whose  legislation  implicitly  includes  choregraphic  works  amongst  dramatico- 
musical  works  expressly  admit  the  former  works  to  the  benefits  of  the 
Convention  concluded  this  day. 

It  is,  however,  understood  that  questions  which  may  arise  on  the 
application  of  this  clause  shall  rest  within  the  competence  of  the  respective 
iS'ibunals  to  decide. 

3.  It  is  understood  that  the  manufacture  and  sale  of  instruments  for  the 
mechanical  reproduction  of  musical  airs  which  are  copyright,  shall  not  be 
considered  as  constituting  an  infringement  of  musical  copyright. 

4.  The  common  agreement  alluded  to  in  Article  XTV  of  the  Convention  is 
established  as  follows : — 

The  application  of  the  Convention  to  works  which  have  not  fallen  into 
the  public  domain  at  the  time  when  it  comes  into  force,  shall  operate 
according  to  the  stipulations  on  this  head  which  may  be  contained  in 
special  Conventions  either  existing  or  to  be  concluded. 

In  the  absence  of  such  stipulations  between  any  countries  of  the  Union, 
the'  respective  countries  shall  regulate,  each  for  itself,  by  its  domestic 
legislation,  the  manner  in  which  the  principle  contained  in  Article  XTV  is 
to  be  applied. 

5.  The  organization  of  the  International  Office  established  in  virtue  of 
Article  XVI  of  the  Convention  shall  be  fixed  by  a  Regulation  which  will  be 
drawn  up  by  the  Government  of  the  Swiss  Confederation. 

The  official  language  of  the  International  Office  will  be  French. 

The  International  Office  will  collect  all  kinds  of  information  relative  to 
the  protection  of  the  rights  of  authors  over  their  literary  and  artistic  works. 
It  will  arrange  and  publish  such  information.  It  will  study  questions  of 
general  utility  likely  to  be  of  interest  to  the  Union,  and,  by  the  aid  of 
documents  placed  at  its  disposal  by  the  different  Administrations,  will  edit 
a  periodical  publication  in  the  French  language  treating  questions  which 
concern  the  Union.  The  Governments  of  the  countries  of  the  Union  reserve 
to  themselves  the  faculty  of  authorizing,  by  common  accord,  the  publication 
by  the  Office  of  an  edition  in  one  or  more  other  languages  if  experience 
should  show  this  to  be  requisite. 

The  International  Office  wiU  always  hold  itself  at  the  disposal  of  members 
of  the  Union,  with  the  view  to  furnish  them  with  any  special  information 
they  may  require  relative  to  the  protection  of  literary  and  artistic  works. 
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The  Administration  of  the  country  where  a  Conference  is  about  to  be 
lield,  will  prepare  the  programme  of  the  Conference  with  the  assistance  of 
the  International  Office. 

The  Director  of  the  International  Office  will  attend  the  sittings  of  the 
Conferences,  and  will  take  part  in  the  discussions  without  a  deliberative 
voice.  He  will  make  an  annual  Report  on  his  administration,  which  shall 
be  communicated  to  all  the  members  of  the  Union. 

The  expenses  of  the  Office  of  the  International  Union  shall  be  shared  by 
the  Contracting  States.  Unless  a  fresh  arrangement  be  made,  they  cannot 
exceed  a  sum  of  60,000  fr.  a-year.  This  sum  may  be  increased  by  the 
decision  of  one  of  the  Conferences  provided  for  in  Article  XVII. 

The  share  of  the  total  expense  to  be  paid  by  each  country  shall  be 
determined  by  the  division  of  the  contracting  and  acceding  States  into  six 
classes,  each  of  which  shall  contribute  in  the  proportion  of  a  certain  number 
of  units,  viz. : — 


First  Class.     . 

•     25  units. 

Fourth  Class 

.     10  units. 

Second  „     .     . 

.     20     „ 

Fifth      „      .     . 

5          9» 

Third    „     .     . 

.     15     i> 

Sixth      „       .     . 

-       3      » 

These  coefficients  will  be  multiplied  by  the  numbers  of  States  of  each  class, 
and  the  total  product  thus  obtained  will  give  the  number  of  units  by  which 
the  total  expense  is  to  be  divided.  The  quotient  will  give  the  amount  of 
the  unity  of  expense. 

Each  State  will  declare  at  the  time  of  its  accession,  in  which  of  the  said 
classes  it  desires  to  be  placed. 

The  Swiss  Administration  will  prepare  the  Budget  of  the  Office,  super- 
intend its  expenditure,  make  the  necessary  advances,  and  draw  up  the 
annual  account,  which  shall  be  communicated  to  all  the  other  Administra- 
tions. 

6.  The  next  Conference  shall  be  held  at  ,  in  \ 

7.  It  is  agreed  that,  as  regards  the  exchange  of  ratifications  contemplated 
in  Article  XXI,  each  Contracting  Party  shall  give  a  single  instrument, 
which  shall  be  deposited,  with  those  of  the  other  States,  in  the  Government 
archives  of  the  Swiss  Confederation.  Each  party  shall  receive  in  exchange 
a  copy  of  the  procks-verhal  of  the  exchange  of  ratifications,  signed  by  the 
Plenipotentiaries  present. 

The  present  Final  Protocol,  which  shall  be  ratified  with  the  Convention 
concluded  this  day,  shall  be  considered  as  forming  an  integral  part  of  the 
Baid  Convention,  and  shall  have  the  same  force,  effect,  and  duration. 

In  witness  whereof,  d^c. 

Done  at  ,  the  • 


The  undersigned  Delegates  request  the  Swiss  Federal  Council  to  be  so 
good  as  to  take  the  necessary  steps  to  invite  the  Governments  represented 
at  the  Conference  to  transform  the  above  project  into  a  definitive  Conven- 
tion, at  a  diplomatic  Conference  to  be  held  within  the  delay  of  one  year. 

They  further  suggest  that  the  project  should,  with  the  same  object,  be 
also  communicated  by  the  Swiss  Federal  Council  to  the  Governments  of  the 
countnes  not  represented  at  the  Conference. 

}  [Berne,  September,  1886.] 
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In  witness  whereof  tbe  respective  Delegates  have  drawn  up  the  present 
final  prooU-verhal^  and  have  affixed  thereto  their  signatures. 

Done  at  Berne,  the  i8th  September,  1885,  in  a  single  instnunent,  which 
shall  be  deposited  in  the  archives  of  the  Swiss  Confederation. 


I' 


(Signed) 
BEICHARDT. 
MEYER.  V  Qemuuiy. 

DAMBACH. 

C50MTE  DE  LA  ALMINA.  \ 
MANUEL  TAMAYO  Y     VSpab. 

BAU8.  I 

EMM.  ARAGO.         ^ 

LOUIS  ULBACH.     (  « 

RENfi  LAVOLLfeE.  (  "»"««• 
L.  RENAULT.  ) 

F.O.ADAMS.         Jj^g^^      . 


J.  H.  0.  BERGNE. 


LOUIS  JOSEPH  JANVIER.  HaitL 

WEDER.)„     , 
■^  >  Honduras. 

A.  ENRICO  ROSMINI.   >  ^.  , 
REMIGIO  TRINCHERL  /  "*^^' 

B.  L.  VERWEY.  Holland. 
ALF.  LAGERHEIM.  Sweden. 
F.  B^ETZMANN.  Norwaj. 

L.  RUCHONNET. ) 

DROZ.  VSwitserland. 

A.  D'ORELLL       j 

L.  RENAULT.  Tunifl. 
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KEVIEWS  AND  NOTICES. 


[Short  notloes  do  not  necessarily  exclude  ftiUer  review  hereafter.] 


CriminalUi  et  BepreMwn,  Esgai  de  Science  "PSnale^  par  Adolphb  Peins. 
Broxelles:  Librairie  Europ^nne,  C.  Muquardt.  i886.  8vo. 
%o%  pp. 

The  author  of  tbis  work  treats  of  a  subject  which  for  many  years  was,  with 
short  intervals,  incessantly  under  discussion  in  England,  but  which  has 
now  so  far  dropped  out  of  sight  that  no  great  interest  can  be  aroused  by 
theoretical  essays  on  it. 

This  may  be  because  we  find  reason  to  believe  that  our  penal  and  repres* 
sive  systems  are  founded  on  correct  principles,  that  we  have  got  into  the 
right  groove,  and  think  it  is  only  necessary  to  develop  and  improve  our 
present  practice,  in  order  to  ensure  a  continuance  of  the  results  already 
achieved,  until  the  great  diminution  in  crime,  which  has  characterized  past 
years,  has  brought  it  down  to  an  *  irreducible  minimum/  There  are  many  other 
oountries,  however,  which  have  by  no  means  arrived  at  such  an  encoura^ging 
stage,  for  reasons  which  are  not  difficult  to  discover ;  and  the  author  wishes 
to  revive  the  attention  of  legislators  to  these  questions,  by  a  scientific  study 
of  them,  without  pretending  to  approach  them  from  the  side  of  practical 
experience. 

He  naturally  first  sets  himself  to  consider  the  causes  of  crime  and  who 
are  the  criminals,  and  enunciates  the  opinion  that  they  are  the  product  of 
our  social  condition.  Aft^r  pointing  out  how  all  the  facts  of  life  are 
governed  by  law,  he  observes : — '  La  criminality  a  la  m^me  apparence ;  sous 
I'inextricable  enchev^trement  des  infractions  on  d^m^le  la  loi  de  la  criminality. 
II  n'existe  pas  un  type  abstrait  de  Thomme  moral  et  un  type  abstrait  du 
coupable ;  le  crime  n'est  pas  un  ph6nom6ne  individuel,  mais  un  ph6nom^ne 
social.  La  criminality  sort  des  ^l^ments  m6me  de  Thumanitd;  elle  n'est 
pas  transcendante  mais  immanente;  on  pent  voir  en  elle  une  sorte  de 
d^g^n^rescence  de  I'organisme  social.  .  .  .  L'homme  appartient  &  Thnmanit^ 
comme  I'atome  \  la  mati^re ;  le  d^linquant  et  Vhonn^te  homme  se  rattachent 
Tun  et  Fautre  &  leur  milieu.  II  y  a  un  milieu  social  favorable  &  la  sant6 
morale :  le  penchant  au  crime  y  est  presque  nul ;  il  y  a  un  milieu  social  od 
Tatmosph^re  est  corrompue,  od  les  ^l^ments  malsains  s'amoncellent,  ou  les 
plus  vigoureux  d^p^rissent,  oil  la  criminality  s'abat  comme  la  moisissure  sur 
le  fumier :  le  penchant  au  crime  y  est  formidable,  et  Ton  pent  dire  en  ce 
sens  qu'il  est  un  fait  social  avec  une  cause  sociale,  et  qu'il  est  en  connexion 
intime  avec  une  organisation  sociale  donn6e.' 

He  seems  rather  to  hold  that  the  defective  organisation  of  labour,  which 
abandons  the  '  lower  classes '  to  chance,  and  takes  no  pains  to  supervise  the 
training  of  the  workman's  children,  is  responsible  for  the  development  of 
'  social  anaemia,'  which  leads  to  crime.  In  the  poor,  low,  savage  quarters  of 
great  towns,  where  no  light  of  moral  or  physical  well-being  penetrates,  are  to 
be  found  the  '  d^6herit68.'     '  lis  entrevoient  I'^clat  du  luxe  pour  le  hair ;  ila 
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Be  respectent  ni  la  propri^t^  ni  la  vie,  parce  que  ni  la  vie,  ni  la  propri^t^, 
n'ont  pour  eux  de  valeur  r^lle ;  lis  naissent,  s'^tiolent,  luttent  et  meurent 
sans  Boup9onner  que,  pour  certaines  gens,  rexistence  est  un  bonheur,  la  pro- 
pri^t^  un  droit,  la  vertu  une  habitude,  et  le  calme  un  ^tat  constant.  Tel  est 
le  foyer  naturel  et  fatal  de  la  criminality/ 

Those  who  live  in  such  an  atmosphere,  he  says,  develop  criminal  tendencies, 
as  surely  as  those  who  live  in  unhealthy  und rained  quatiers,  with  bad  water, 
and  insufficient  food,  develop  epidemics.  The  children  form  the  recruits  of 
the  army  of  crime,  and  this  army  is  increased  by  immigration  from  the 
country,  for  which  by  some  process  of  reasoning  the  author  blames  the 
governments,  as  having  neglected  the  country  for  the  town. 

The  workman,  the  author  says,  is  always  on  the  borders  of  vagabondage ; 
the  vagabond  always  on  the  borders  of  crime ;  a  statement  which  surely 
contains  too  sweeping  a  generalization.  In  this  manner  are  developed  the 
criminal  classes,  as  distinguished  from  accidental  criminals,  and  the  distinc- 
tion between  them,  he  truly  says,  is  most  important.  To  those  who  belong 
to  the  criminal  class,  crime  is  the  natural,  habitual  tendency,  obeyed  mechani- 
cally when  circumstances  suggest  it ;  without  any  express  intentions,  but  as 
in  the  ordinary  course,  just  as  those  who  are  not  criminal,  without 
thinking,  mechanically  and  unconsciously,  follow  the  social  rules  of  honesty 
and  self-restraint.  The  criminal  classes  have  even  their  own  public  opinion, 
which  supports  and  encourages  them,  and  confers  on  the  heroes  among  them 
a  certain  coveted  popularity. 

Without  agreeing  with  all  the  theories  thus  set  out,  and  especially  with 
that  which  attributes  to  Government  such  a  power  of  regulation  as  would 
be  fatal  to  the  individual  energy  which  alone  can  ensure  development  and 
progress,  it  may  be  admitted  that  there  is  much  in  the  foregoing  views 
which  may  be  well  laid  to  heart. 

It  is  likely  enough  that  the  classes  for  whom  the  author  appeals  to  our 
sympathies,  and  to  our  sense  of  justice,  by  calling  them  the  *  disinherited,'  are 
themselves  originally  to  blame  for  the  condition  they  have  got  into.  Idle- 
ness and  love  of  pleasure  (which  includes  intemperance)  are  at  the  bottom  of 
most  of  the  misfortunes  which  lead  a  person  into  the  ranks  of  the '  disin- 
herited ; '  improvidence  and  mental  or  bodily  incapacity  bring  others  there. 
.  These  become  criminal,  not  from  absolute  want  of  the  necessaries  of  life,  but 
because  their  desire  for  the  gratification  of  their  appetites,  whatever  they  may 
be,  is  strong  while  their  willingness  to  endure  labour  is  weak ;  so  that  they  set 
themselves  to  obtain  the  results  of  labour,  in  the  only  way  it  is  possible  to  do 
without  it,  by  stealing,  or  plundering  of  some  sort. 

The  children  who  are  bred  up  by  parents  such  as  these,  who  suffer  for  the 
pins  of  their  fathers  '  unto  the  third  and  fourth  generation,'  may  well  indeed 
be  the  objects  of  unmitigated  sympathy,  and  of  the  careful  guardianship  of 
society ;  a  version  of  socialism  which,  much  more  than  State  regulation  of 
labour,  is  likely  to  be  approved  in  our  country. 

There  is  no  doubt  considerable  confusion  between  cause  and  effect  in  the 
theories,  which  attribute  to  unwholesome,  crowded,  inferior  dwellings  any 
great  share  in  creating  the  class  of  habitual  criminals.  These  are  to  be  found 
in  such  dwellings  no  doubt ;  but  this  is  because  the  habitual  criminal  is 
generally  an  idler  by  nature,  and  so  a  wretchedly  poor  man.  A  case  in 
point  occurs  to  illustrate  this  while  these  lines  are  being  written.  The 
police  a  few  days  ago  arrested  some  coiners.  They  found  them  in  a  wretched, 
small,  ill-furnished  room,  in  a  street  which  formerly  bore  the  significant  name 
*  Cut  Throat  Lane/  but  is  now  called  Corporation  Row,  Clerkenwell.  In  a  ' 
amall  room  they  found  nine  persons  sleeping  in  one  bed,  and  three  in 
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another^  men,  women,  and  a  boy,  all  promiscuouslj  huddled  up  under  a 
single  counterpane.  In  the  cupboard  was  their  wealth  in  the  shape  of  false 
coin. 

It  would  be  absurd  to  say  that  the  criminal  profession  of  these  people 
was  in  any  way  due  to  the  place  they  lived  in ;  rather  it  should  be  said 
that  coining  procures  such  a  precarious  livelihood  that  those  who  follow  it 
cannot  afford  much  for  house-rent;  and  it  is  clear  that  those  who  adopt 
that  line  choose  it  because  it  secures  to  them  an  easier  way  of  getting  money 
than  by  working  hard  for  it. 

The  disadvantage  of  the  nests  of  low  dwellings,  which  exist  in  most  old 
cities,  lies  in  the  facilities  they  give  to  the  formation  and  growth  of  little 
criminal  communities,  which  foster  and  encourage  crime,  developing  a 
public  opinion  which  will  not  accept  the  laws  1^  which  society  is  held 
together,  and  the  well-being  of  the  community  at  large  advanced.  Those 
who  live  in  them  are  necessarily  the  poorest,  and  among  them  are  many 
whofie  poverty  comes  from  idleness,  and  who  prefer  the  sudden  gains  of  a 
criminal  life  to  steady  labour  and  self-restraint.  These  give  the  tone  to  the 
.whole,  for  as  they  are  out  of  view  of  the  commonity  at  large,  they  do  not 
come  under  its  influence.  The  little  narrow  streets  and  courts  can  have  but 
little  supervision  from  the  police,  and  the  moral  soil  and  surroundings  are 
not  &vourable  to  the  influence  of  those  who  might  go  among  them,  to  try 
and  inculcate  the  moral  virtues. 

Criminals  in  general  take  very  little  blame  for  their  crimes.  Even  those 
who  have  been  convicted  on  clear  evidence,  and  sentenced,  generally  contrive 
to  persuade  themselves  and  each  other,  in  some  way  or  another,  that  they 
are  suffering  wrongfully,  and  that  if  anybody  was  in  fault  it  wasn't  them, 
or  at  most,  they  are  unfortunate.  In  these  criminal  communities,  therefore,  it 
is  certain  that  the  laws  of  property  are  not  looked  at  in  the  same  light  as  else- 
where in  civilized  lands;  though  perhaps  their  ideas  do  not  differ  much 
from  those  of  the  typical  oriental  governments. 

To  them  the  rights  of  property  seem  only  artificial  restrictions  on  obtaining 
something  which  they  desire,  and  can  get  easily,  by  simply  taking  it.  The 
only  way  to  check  the  habits  founded  on  these  ideas,  and  to  prevent  children 
being  reared  up  under  the  influence  of  these  surroundings,  is  to  break  up 
the  communities  themselves,  by  destroying  the  places  in  which  they  live, 
and  so  force  the  members  of  it  to  mix  in  a  more  wholesome  atmosphere. 

There  can  be  no  doubt  among  those  who  are  practically  acquainted  with 
the  subject,  that  a  large  proportion  of  the  criminal  classes  are  more  or  less 
mentally  deficient.  This  deficiency  may  arise  from  low  brain  power,  taking 
the  form  of  inability  to  recognize  the  necessity  for,  or  advantage  of,  laws 
for  the  protection  of  the  community,  or  from  that  want  of  balance  between 
the  impulses  and  the  power  of  resisting  them,  which  seem  to  have  received  the 
name  of  '  neurasth^nie  morale ;'  a  condition  which  is  held  to  differ  from  mad- 
ness only  by  reason  that  in  the  latter  the  power  of  resistance  to  impulses 
is  totally  absent. 

Further,  among  the  alleged  causes  of,  or  encouragements  to  crime,  and  the 
exterior  circumstances  which  leckd  to  different  classes  of  crime,  must  be 
noticed  the  influence  of  climate,  of  price  of  necessaries  of  life,  and  heredity, 
which  is  generally  difficult  to  distinguish  from  bringing  up,  but  which  is 
probably  included  among  mental  and  physical  causes,  as  it  is  generally  the 
origin  of  them.  A  great  deal  of  curious  information  is  given  as  to  the  social 
condition  of  different  conmiunities  in  ancient  and  more  recent  times ;  the 
'systematic  vagabondage  which  sometimes  existed,  the  anarchy  which  the  gangs 
of  vagabonds  were  always  ready  to  foment,  and  the  course  adopted  in  various 
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ages  to  combat  the  teodencies  to  social  disorder,  and  promote  the  security  of 
property  which  is  the  foundation  of  the  well-being  of  the  community. 

The  author  looks  upon  the  criminal  classes  as  the  survival  and  represen- 
tatives of  the  imperfect  civilization  of  former  days,  when  might  was  right, 
and  society  badly  organized :  and  he  conclusively  rejects  any  inference  from 
the  theories  above  referred  to,  which  would  limit  the  right  of  society  to 
punieh  breaches  of  its  laws;  for  he  says  society  may  oppose  and  combat 
criminals  by  the  same  right  as  it  does  tigers ;  and  so  far  as  concerns  those 
who  err  from  *  neurasthenic  morale/  he  sensibly  points  out  that  the  liability 
to  punishment  decides  the  wavering  balance  between  impulses  to  do  wrong, 
and  power  to  resist  it,  by  supplying  an  additional  motive  to  the  latter.  So 
that  finally  the  right  of  society  to  punish  crime  is  incontestable,  but  it 
involves  also  the  duty  of  doing  whatever  is  possible  to  prevent  it ;  and  just 
as  those  who  develop  the  highest  type  of  mental  and  moral  organization 
receive  the  reward  which  belongs  partly  to  their  predecessors,  so  those  who 
belong  to  the  lowest,  or  criminal  organization,  must  submit  to  the  punishment 
for  the  disposition  they  inherit. 

On  the  whole,  in  fact,  the  conclusion  as  to  the  right  to  punish  is  the  same, 
whether  in  theory  the  criminal  is  or  is  not  wholly  responsible ;  just  as  the 
murderer  who  pleaded  the  injustice  of  hanging  him,  as  he  was  not  a  free 
agent  in  committing  the  crime,  because  he  was  predestined  to  it,  waa 
reminded  that  he  was  also  predestined  to  be  hanged  for  it. 

The  theory  of  the  origin  of  crime,  and  the  enquiry  as  to  the  circumstances 
which  favour  its  development  are,  however,  of  great  consequence  in  the  con- 
sideration of  the  means  which  should  be  adopted  for  preventing  it.  Every- 
thing which  tends  to  remove  strong  temptations  conduces  to  this  end. 
Perhaps  no  one  measure  has  been  more  effective  to  this  end  than  the  estab- 
lishment of  banks  all  over  the  country,  for  through  their  agency  people  can 
dispense  with  the  necessity  for  carrying  about  large  sums  of  money,  or  even 
of  keeping  them  in  their  houses.  Picking  pockets  has  very  much  gone  out 
of  fashion  with  the  habit  of  carrying  valuable  silk  pocket-handkerchiefs ; 
better  lighting  and  watching  of  roads  and  streets  make  detection  more 
likely  and  conduce  to  the  same  end. 

The  removal  of  the  young  from  the  evil  influence  which  develops  them 
into  criminals  has  already  been  mentioned,  and  in  connexion  with  Uiis  it  is 
worthy  of  consideration  whether  the  outcry  so  common  in  some  countries 
against  *  r^cidives/  does  not  show  that  a  wrong  direction  is  taken  in  the 
discussion  of  the  subject.  The  punishment  of  an  offender  has  of  course  the 
object  (among  others)  of  preventing  him  from  offending  again,  but  a  much 
more  important  object  is  to  deter  others,  so  that  the  success  or  f&ilure  of  any 
system  of  prevention  or  repression  should  be  measured  rather  by  the  number 
of  first  convictions  than  of  reconvictions.  By  checking  the  first  we  exhaust 
the  supply  of  the  second,  and  in  this  as  in  other  affairs  prevention  is  easier 
than  cure. 

But  this  consideration  should  not  lead  to  any  relaxation  of  the  efforts  to 
deter  and  improve  the  individuals  who  thus  fulfil  the  office  of  examples 
to  deter  others,  and  above  all  things  does  not  excuse  the  neglect  and 
mismanagement,  which,  by  indiscriminate  and  unregulated  association  of 
prisoners,  night  and  day,  actually  develops  criminal  tendencies,  lowers  the 
whole  moral  tone,  and,  by  placing  men  for  years  in  a  loathsome  at- 
mosphere of  vice  and  corruption,  sends  them  forth  worse  than  when  con- 
victed, and  as  fresh  centres  of  criminal  infection  to  prey  on  the  community. 

The  author  discusses  various  systems  which  have  been  in  force  for 
regulating  the  practice  of  the  courts  of  law  in  awarding  punishment  and 
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defining  crimes ;  varying  between  the  Roman,  which  left  great  latitude  with 
the  judge;  and  the  exactness  of  the  French  Penal  Code  of  1 791,  which 
defined  each  offence,  and  assigned  to  it  a  precise  amount  of  punishment. 
If  the  former  system  gave  more  latitude  than  can  reasonably  be  entrusted 
uncontrolled  to  any  human  being,  in  dealing  with  the  lives  and  liberties  of  his 
fellow  creatures,  it  is  certain  that  a  false  theory  prompted  the  enactments  of 
1 791,  above  referred  to ;  and  though  our  courts  are  not  so  rigidly  fettered  in 
the  amount  of  their  punishments,  it  may  be  doubted  whether  the  judges 
might  not  fairly  be  entrusted  with  more  latitude  than  they  now  have,  for  the 
purpose  of  combating  those  ingenious  criminals  who  manage  to  commit 
crimes  without  bringing  themselves  under  the  penalties  of  any  specific 
law. 

As  regards  the  amount  of  punishment  which  should  be  inflicted  for  any 
crime,  various  principles  have  been  set  forth;  some  have  said  that  the 
demands  of  *a  righteous  vengeance'  should  be  the  measure,  but  this 
affords  a  very  vague  uncertain  measure ;  others  have  said  that  such  punish- 
ment should  be  inflicted  as  will  cure  the  offender,  and  deter  him  from 
committing  the  crime  again  :  a  theory  which,  pushed  to  its  logical  limit, 
would  lead  again  to  a  very  free  resort  to  the  use  of  the  gallows ;  others 
again  have  proposed  that  the  culprit  should  be  forced,  by  his  labour  in 
prison,  to  recompense  the  injured  person :  a  theory  which  takes  no  account 
of  practical  probabilities,  and  would  lead  to  the  general  adoption  of  penal 
servitude  for  life. 

The  author  of  this  work  seems  to  consider  the  punishment  solely  as  it 
affects  the  criminal,  and  it  is  somewhat  remarkable  that  he  nowhere  refers 
to  a  sounder  principle  than  any  of  these  above  described,  viz.  that  the 
amount  of  punishment  should  be  such  as  will  deter  others,  a  measure  which 
can  be  more  easily  found  by  experience  than  any  other,  and  which  may  lead 
to  different  practice  at  different  times.  But  no  one  theory  of  awarding  the 
amount  of  punishment  can  practically  be  followed  to  the  exclusion  of  all  others; 
the  authority  which  awards  the  punishment  has  to  take  into  account  personal 
and  other  considerations,  such  as  the  degree  of  culpability  and  the  special  effect 
on  the  individual;  and  he  must  pay  some  regard  to  enlightened  public  opinion 
while  leading  and  directing  it,  for  public  opinion  must  be  enlisted  on  the 
side  of  law  and  justice.  For  incorrigibles,  whom  the  author  compares  to  an 
irrepressible  Jack  in  the  Box,  which  reappears  in  full  vigour  immediately 
restraint  is  removed,  he  may  reasonably  take  into  account  the  necessity  for 
protecting  society  against  them,  by  removing  them  for  a  long  period  from 
the  possibility  of  carrying  on  their  war  against  it,  and  a  gap  in  our  pre- 
ventive system  will  be  filled  up  when  those  who  are  incurably  criminal, 
by  reason  of  mental  deficiency,  can  be  restrained  by  curtailment  of  the 
liberty  they  cannot  help  abusing.  The  position  occupied  by  the  judge  or 
magistrate  in  the  public  esteem  is  of  high  importance,  and  the  author  refers 
with  high  appreciation  to  the  superiority  of  the  English  practice  in  this 
regard  over  that  which  has  prevailed  in  the  countries  which  adopted  the 
French  code,  and  the  practice  framed  by  the  lawyers  who  held  power  during 
the  Revolution  of  179 1.  He  compares  the  number  of  Judges  of  the  Highest 
Courts  in  England,  which  amounts  to  34,  all  told,  with  the  800  French 
councillors  who  fulfil  the  same  functions ;  and  the  33  Magistrates  of  Metro- 
politan Courts,  with  the  87  who  compose  the  tribunal  de  premiere  instance 
de  la  Seine.'  Not  less  remarkable  is  the  comparison  between  the  pay  of 
the  judges  and  justices  in  the  two  countries,  which  vary  inversely  as  the 
numbers,  which  has  for  its  consequence  that  in  fVance  and  Belgium  the 
justices  are  neither  independent,  nor  experienced,  nor  highly  respected. 
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The  author  points  out  how  entirely  modem  is  the  very  idea  of  a  peni- 
teotiary  system,  for  formerly  the  only  idea  of  penal  treatment  consisted  of 
punishment  in  its  original  sense  of  inflicting  pain,  pure  and  simple, 
without  any  consideration  for  humanity  or  reformation. 

He  discusses  the  system  of  confining  each  prisoner,  during  the  whole  of  a 
sentence,  extending  over  many  years,  in  a  cell  by  himself ;  a  system  which  haa 
been  adopted  very  largely  in  Belgium,  but  has  been  a)ways  in  opposition  to 
the  views  and  experience  of  English  penal  administrators.  Here  this 
regimen  is  enforced  only  for  a  few  months,  and  in  long  sentences  is  followed 
by  a  system  of  labour  in  association,  prisoners  occupying  separate  cells  when 
sleeping  and  in  the  intervals  of  labour.  He  attributes  the  adoption  of  the 
Belgian  system  to  a  monastic  theory  of  the  perfectibility  of  every  man 
through  meditaftion  in  solitude,  leading  to  repentance  and  goodness. 

He  points  out  that  the  Belgian  Government  commence  to  doubt  the 
soundness  of  this  system,  and  certainly  his  discussion  of  it  should  give  it 
the  coup  de  gr&ce.  *M.  B^renger  disait  le  23  Mars  1884^  au  S^nat 
fran9ai8:  '*Nous  ne  partageons  plus  les  illusions  du  gouvemement  de 
Juillet  sur  la  vertu  de  la  cellule.  On  disait  alors  que  la  cellule  faisait 
germer  dans  le  eoeur  le  plus  corrompu  des  reflexions  salntaires,  que  Tisole- 
ment  avait  I'heureuse  vertu  de  rendre  le  condamn^  meilleur.  Nous  ne 
tombons  pas  dans  ces  exag^rations,  mais  nous  avons  la  certitude  qu'il 
Temp^he  de  devenir  pire,  ce  qui  est  d^jk  beaucoup.  On  pent  de  plus 
esp^rer  qu'il  sera  plus  accessible  aux  bonnes  influences.  Fersonne  n  a  la 
pens^e  de  laisser  d^g^n^rer  la  cellule  en  une  veritable  torture,  d'en  faire  un 
instrument  de  barbaric ;  nous  ne  voulons  pas  que  Tisolement  soit  trop  long, 
ni  qu'il  soit  absolu.  Sur  le  premier  point,  la  loi  de  1875  I'a  limite  aux  peines 
d'un  an  au  maximum." 

'  £t  M.  Herbette,  directeur  de  radministration  p6nitentiaire,  disait  dans 
la  m^me  seance :  *'  Lorsqu*on  veut  maintenir  en  cellule  un  dtre  condamn6 
k  des  ann^es  de  solitude,  on  pent  se  demauder  si  son  activity  intellectuelle 
et  son  temperament  resisteront  assez  k  une  telle  ^preuve.  Toute  claustra- 
tion  pouvant  produire  Tanemie,  celle-ci  peut  provoquer  des  effets  d'autant 
plus  r6els,  qu*elle  sera  plus  etroite,  faisant  mouvoir  I'homme,  non  dans  I'en- 
ceinte  d'un  atelier  ou  d'un  pr^au,  mais  dans  cette  prison  individueUe  qu'on 
nomme  la  cellule." 

*  *'  Un  philoBophe  qui  veut  cr6er  une  oBuvre  de  Tesprit  aimera  peut-^tre  la 
solitude,  le  croyant  ou  I'asc^te  s'absorbera  dans  des  meditations  religieuses, 
la  brute  continuera  h.  v^g^ter.  Mais  comment  esperer  que  la  cellule  de- 
veloppe  jamais  chez  le  deiinquant  moyen  des  tendances  morales,  ou  des  instincts 
Bociaux  V"  M.  Beltrani  Scalia  says : '  Le  regime  cellulaire  considere I'homme 
comme  un  fr^re  de  la  Trappe.' 

He  says,  in  fact,  that  the  cellular  system  of  Belgium  does  not  take  suf- 
flcient  account  of  the  living  and  acting  man.  It  trains  him  to  a  life  of 
contemplation,  and  then  turns  him  out  into  the  world,  less  fit  to  recom- 
mence the  struggle  for  existence  than  when  he  came  into  prison.  The 
limitation  imposed  on  the  acquisition  of,  or  practice  in  the  knowledge  of  a 
tiade,  which  results  from  the  exclusion  of  all  which  must  be  carried  on  in 
association  or  in  the  open  air,  constitutes  another  serious  disadvantage 
in  the  adoption  of  the  cellular  system  for  long  terms  ;  and  the  author  refers 
also  to  another  consequence  which  results  from  this,  in  the  probability  that 
piisoners  so  trained  will  prefer  to  remain  in  the  towns,  where  they  can 
follow  such  in-door  occupations,  instead  of  returning  to  the  healthier  life  of 
the  country.  In  this  he  holds  that  the  cellular  system,  carried  out  as  in 
Belgium,  defeats  what  should  be  an  object  of  the  legislator,  namely,  to 
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counteract  the  tendency  to  the  depopulation  of  the  country,  to  combat  the 
abandonment  of  the  villages  in  order  to  increase  the  towns.  There  are 
many  &mong  us  who  hold  that  this  is  the  mission  of  the  legislator,  and  will 
80  far  sympathize  with  the  author's  objection  to  the  Belgian  practice,  and 
his  preference  for  ours,  which  he  supports  by  numerous  weighty  and  unan- 
swerable reasons. 

The  author  ftdls  into  a  singular  mistake  when  describing,  with  approval, 
the  progressive  system  in  force  in  the  United  Kingdom,  under  which  the 
cellular  stage  of  discipline  is  followed  by  work  in  association  under  supervision, 
the  cell  being  occupied  except  when  at  work,  and  finally  by  conditional  re- 
lease. He  says  that  it  was  first  applied  in  Ireland,  under  Sir  Walter  Crofton ; 
a  claim  which  Sir  Walter  would  assuredly  be  the  first  to  repudiate,  because 
it  would  deprive  some  most  distinguished  prison  reformers  of  the  credit  due 
to  them ;  and  he  certainly  has  taken  among  prison  reformers  a  sufficiently 
high  place  to  be  able  to  dispense  with  any  which  is  not  due  to  his  own 
merits. 

Our  system  was,  in  fact,  iustituted  in  1 84  2 ,  when  the '  Probation  System '  was 
devised,  based  on  the  idea  of  passing  convicts  through  various  stages  of  control 
and  discipline,  by  which  it  was  hoped  a  progressive  reform  would  be  effected 
in  them,  and  a  desire  to  do  well  stimulated,  by  ensuring  that  such  conduct 
should  be  followed  by  improvement  in  their  condition.  Selected  men  of  not 
more  than  seven  years'  sentence  were  to  pass  a  preliminary  period,  not  ex- 
ceeding eighteen  months,  in  a  penitentiary  in  this  country,  and,  according 
to  their  conduct  in  this  stage,  to  be  placed  on  their  arrival  in  Australia  in 
either  a  probation  gang,  or  on  probation  pass,  or  on  ticket-of-leave. 

In  carrying  out  this  new  system  certain  defects  of  execution  prevented  its 
complete  application,  and  in  1847  &  change  was  made,  which  virtually 
established  the  system  which  is  now  in  force.  The  change  made  in  1847 
was,  first,  that  the  whole  of  the  convicts  under  sentence  were  to  pass 
through  the  Pentonville  or  cellular  system  of  training ;  and  secondly,  that 
the  other  part  of  the  penal  stage  of  the  sentence  of  transportation,  viz.  that 
which  was  passed  on  public  works,  was  to  be  carried  out  in  this  country, 
thus  ensuring  the  services  of  people  fuUy  qualified  to  carry  out  and 
superintend  the  arrangements  efficiently,  and  bringing  to  bear  on  them 
the  wholesome  check  and  support  of  an  educated  public  opinion.  The 
convicts  were  to  be  sent  to  the  Colonies,  only  after  going  through  all  this 
discipline,  and  arriving  at  the  stage  of  ticket-of-leave.  The  convicts  on 
ticket-of-leave  have  since  1853  gone  only  in  small  numbers  to  Australia, 
and  since  1867  none  at  all. 

The  Board  of  Directors  to  work  this  system  and  absorb  the  duties  of  various 
bodies  which  had  managed  English  Government  Prisons  was  created  in  1850, 
with  Sir  J.  Jebb  as  chairman.  The  Irish  Board,  of  which  Sir  Walter  Crofton 
was  chairman,  was  established  on  the  model  of  the  English  Board  four  years 
later.  It  had  to  deal  with  a  condition  of  disorganization  and  demoralization 
which  had  led  to  an  enquiry  by  a  Commission,  of  which  Sir  W.  Crofton 
was  an  active  member,  and,  as  their  first  report  (date  April,  1855)  says, 
they  '  endeavoured  to  assimilate  the  treatment  of  the  Irish  convicts  as  far 
as  possible  to  those  of  England/  on  the  system  which  has  just  been  described, 
and  they  justify  the  practicability  of  some  of  these  proposals  by  their  having 
'  already  been  proved  to  demonstration  in  England.'     They  say : — 

'It  appears  to  us  beyond  all  question,  that  by  such  measures  as  have 
been  in  operation  for  some  years  in  England,  and  which  are  now  being 
introduced  into  the  Convict  Service  in  this  country,  the  following  results 
are  clearly  to  be  attained,  viz.,  the  application  of  the  laoour  of  able-bodied 
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ooDvicts  to  the  production  of  works  of  permanent  utility  and  profit  in  the 
country ;  a  considerable  return  for  the  outlay  and  expense  incurred  in  the 
maintenance  of  convicts,  derived  from  the  value  of  the  work  actually  per- 
furmed  by  them;  the  establishment  of  habits  of  steady  industry,  and  in 
most  cases,  a  determination  to  lead  an  honest  life,  and  a  desire  to  obtain 
a  respectable  position  in  society. 

*  We  believe  these  results  to  have  been  fully  produced  of  late  years  in 
England,  and  we  do  not  see  that  any  greater  difficulties  are  presented 
to  their  attainment  in  this  country;  on  the  contrary,  the  character  of 
the  Irish  convict  is  in  very  many  cases  less  seriously  depraved,  their 
crimes  having  been  produced  in  some  measure  by  extreme  distress,  and 
the  want  of  industrial  employment :  there  is,  therefore,  greater  ground  to 
ho{>e  for  a  speedy  and  complete  reformation.  These  objects  being,  as 
we  hope,  obtained  by  the  reformatory  system  adopted  towards  the  convict 
during  his  detention,  it  remains  to  o£fer  him  facilities  for  securing  a  re- 
8i)ectable  social  position,  by  affording  him  the  opportunity  to  exercise  the 
habits  of  industry  which  he  has  acquired,  and  conform  the  reformation 
effected  in  his  character.' 

These  facilities  were  in  England  furnished  by  the  establishment  of 
Societies  for  the  Aid  of  Discharged  Prisoners,  and  for  finding  these  employ- 
ment, but  as  such  Societies  did  not  get  established  in  Ireland,  <  intermediate' 
prisons,  in  which  the  inmates  were  placed  in  a  condition  of  some  freedom, 
were  established  in  Ireland,  with  the  intention  of  proving  to  employers 
that  they  might  with  safety  employ  persons  who  had  gone  through  the 
reformatory  training  of  the  new  system  above  described. 

Some  very  sound  reflections  are  made  by  the  author  on  the  subject  of  in- 
struction in  prisons,  which  might  well  be  taken  into  consideration  by  those 
who  are  interested  in  this  subject.  He  says  'Ici  r^gne  encore  dans  les 
esprits  une  graude  confusion  et  le  mot  d'instruction  donne  lieu  k  un  malen- 
teudu.  Une  arme  puissante  coutre  la  criminality,  c'est  TMucation  soeials  ; 
elle  i-^sulte  de  la  vie,  de  I'exp^rience,  du  milieu,  de  cet  ensemble  permanent 
de  circonstances  externes,  qui  determine  la  conduite  et  le  caract^re.  Mais 
entre  I'cducation  de  tons  les  instants  et  Tinstruction  qui  consiste  k  donner 
pendant  un  certain  nombre  d'heures  des  notions  de  lecture,  d'^ritore  et 
de  calcul,  un  abime  existe. 

'  L'instruction  est  un  des  nombreux  facteurs  du  d^veloppement  de  Tin- 
dividu ;  elle  agit  en  bien  ou  en  mal ;  elle  rend  Fhomme  accessible  aux 
bonnes  ou  aux  mauvaises  influences;  la  lecture,  T^criture,  le  calcol  sent 
des  instruments ;  on  pent  s'en  servir  pour  lire  des  livres  obso^es,  pour 
commettre  des  faux  ou  pour  combiner  des  malversations,  absolument  comme 
on  pent  s'en  servir  pour  accroitre  le  patrimoiue  intellectuel  et  moraL' 

He  impresses  the  truth  of  his  disparagement  of  literary  education  as  a 
reformative  influence  by  saying  that '  L'instruction  n*a  jamais  empdch6  un 
magistrat  de  Tancien  regime  d'appliquer  la  torture,  un  despote  de  declarer 
une  guerre  injuste,  un  fanatique  politique  ou  religieux  de  Wiiler  et  d'exter- 
miner  ses  adversaires.  Elle  n'empdche  pas  davantage  un  6tre  aux  instincts 
criminels  de  commettre  des  crimes.' 

Highway  robbery  has  not  been  diminished  by  education,  but  by  im- 
proving the  roads,  lighting,  and  patrolling  them;  coining  has  not  been 
diminished  by  education,  which  would  in  fact  tend  to  make  it  rather  more 
common,  but  by  the  mechanical  perfection  of  true  coining,  which  false 
coiners  cannot  compete  with. 

The  circumstance  that  the  prisons  contain  a  great  number  of  illiterate 
people  does  not  arise  from  any  connexion  of  cause  and  effect  between  them. 
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but  rather  that  both  are  dne  to  the  same  cause,  in  fact  that  the  criminal 
classes  are  recruited  from  among  those  who  are  least  favourably  placed  for 
obtaining  instruction,  people  who  by  their  own  fault,  or  the  fault  of  their 
parents  have  degenerated,  and  have  had  no  moral  training,  or  have  cast  it 
aside. 

He  quotes  Herbert  Spencer  as  follows: — 'The  partisans  of  education 
triumph  when  they  establish  by  statistics  that  the  number  of  illiterate 
criminals  ifi  in  excess.  They  do  not  dream  of  asking  whether  other  statistics 
established  on  the  same  system  would  not  prove  equally  conclusively  that 
crime  is  caused  by  the  absence  of  linen,  by  a  dirty  skin,  by  living  in  narrow 
lanes,  &c.  A  person  who  proposed  to  teach  geometry  by  giving  lessons  in 
Latin,  or  thought  to  learn  to  play  the  piano  by  drawing,  would  be  thought 
fit  for  a  lunatic  asylum.  Yet  it  is  not  more  unreasonable  to  expect  to 
improve  the  moral  sense  by  teaching  grammar,  arithmetic,'  &c. 

The  author  strongly  leans  to  such  a  classification  of  prisoners  as  will 
enable  them  to  be  treated  appropriately  to  the  category  in  which  they  may 
be  placed,  the  hopeful  prisoner  who  is  not  an  habitual  criminal,  to  be 
managed  differently,  and  apart  from  those  who  are ;  a  practice  which  in 
England  is  adopted  so  far  as  to  keep  the  two  perfectly  distinct.  He  would 
extend  the  distinction  to  the  sentence,  and  would  in  fact  not  put  the  casual 
criminal  for  a  slight  offence  in  prison  at  all,  but  inflict  a  fine  on  him,  or 
sentence  him  to  labour  (for  the  community  it  is  presumed),  unpaid  for 
a  certain  number  of  days.  The  habitual  criminal,  for  whom  some  hope 
may  still  be  entertained,  he  would  treat  on  the  system  we  adopt  in  England ; 
for  the  hopeless  he  has  nothing  but  perpetual  detention,  as  in  a  hospital 
for  incurables. 

It  is  not  likely  that  a  system  so  thorough  as  this  last  will  ever  recom- 
mend itself  for  practical  adoption ;  except,  possibly,  in  the  case  of  prisoners 
whose  mental  deficiency  is  distinctly  the  root  of  their  criminal  habits,  and 
who  though  not  so  insane  that  they  can  be  locked  up  in  an  asylum,  as 
dangerous  to  the  lives  or  persons  of  themselves  or  others,  are  yet  incapable 
of  taking  care  of  themselves  and  taking  their  place  as  members  of  society. 
What  puticular  form  of  restriction  and  supervision  might  best  be  applied  to 
such  personii  is  a  matter  for  consideration,  but  a  measure  which  would 
protect  society  against  them  would  go  a  long  way  to  diminish  crimes  of 
a  certain  class. 

The  author  condemns  on  the  whole  the  system  of  supervision  by  the  police, 
as  practised  in  Belgium  and  France,  and  would  substitute  for  it  a  system  of 
bail,  such  bail  to  be  furnished  either  from  the  money  earned  by  the  convict 
in  prison,  or  by  societies  willing  to  undertake  the  duty.  This  idea  has 
much  to  recommend  it  in  principle ;  it  would  substitute  supervision  by  the 
society  for  supervision  by  the  police,  and  in  the  hands  of  responsible 
persons  might  be  equally  effective,  while  it  would  not  have  the  disad- 
vantage which  is  often  charged  against  police  supervision  (very  often  without 
foundation  however),  that  it  prevents  a  discharged  prisoner  from  obtaining 
honest  employment. 

The  author  discusses  the  system  of  transportation,  which  has  so  much 
in  appearance  to  recommend  it,  because  it  puts  out  of  sight  many  of  the 
difficulties  of  a  penal  system  carried  out  at  home,  especially  when  the  al- 
ternative system  in  the  latter  case  is  supposed  to  involve  either  prolonged 
isolation  in  a  cell,  as  in  Belgium,  or  the  promiscuous  association  of  prisoners, 
as  in  France  and  most  other  countries. 

The  French  in  1885,  in  their  alarm  at  the  increase  of  small  crimes  and 
of  reconvictions,  have  on  these  grounds  passed  a  law  re-establishing  transpor- 
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tation,  no  doubt  encouraged  by  the  successful  results  of  the  transportation 
system  which  we  followed  for  so  many  years.  The  author,  however,  clearly 
demonstrates  that  our  success  was  due  to  circumstances  which  no  longer 
exist  and  cannot  be  repeated.  We  sent  out  to  America  and  Australia,  large 
and  then  unpeopled  continents,  great  bodies  of  prisoners,  among  whom 
were  many  whose  criminality  was  not  strongly  developed,  and  we  sent 
them  during  a  period  when  free  emigration  hardly  existed,  so  that  removal 
to  a  distant  country  had  in  it  something  of  a  penal  e£fect.  Notwithstanding 
these  advantages,  the  system,  as  is  well  known,  contained  in  itself  evils  which 
would  not  be  allowed  to  exist  in  these  days,  and  transportation  certainly 
ceased  to  be  itself  a  punishment,  when  it  became  an  object  of  desire,  for 
people  of  all  classes,  to  better  their  fortunes  by  emigrating  to  those  very 
lands. 

We  therefore  established  our  present  system  of  penal  servitude  in  England, 
and  significantly  enough,  since  that  time  the  number  of  sentences  of  penal 
servitude,  and  of  persons  maintained  by  government  under  that  sentence,  has 
continuously  and  largely  decreased.  In  1 869,  the  number  of  persons  sentenced 
to  penal  servitude  was  2006;  in  1884  it  was  1349.  On  Dec.  31,  1869, 
we  were  maintaining  11 660  prisoners  under  that  sentence,  at  the  present 
moment  we  have  something  over  8000. 

The  French  scheme  is  especially  hopeless,  their  penal  colonies  are  small, 
the  number  of  persons  liable  to  be  sent  there,  large.  On  completing  their 
sentences,  what  is  to  become  of  them  1  Nothing  is  possible  but  to  over- 
flow to  the  Australian  Colonies,  or  to  return  home,  which  is  easy  enough ; 
and  their  doing  so  undoes  all  the  supposed  benefit  of  transportation. 
Let  us  hope  that  the  French  may  convince  themselves,  as  we  have  done, 
that  whatever  can  be  done  with  criminals,  either  to  reform  or  deter  them, 
is  better  and  more  economically  done  at  home,  and  that  emigration  even 
under  the  name  of  transportation,  to  an  agreeable  healthy  country,  is  not 
a  punishment  for  crime,  but  should  be  treated  as  a  reward.  The  author 
points  out,  indeed,  that  this  measure  should  be  adopted  as  a  preventive 
for  crime  rather  than  as  a  punishment. 

The  author  finally  pronounces  against  the  idea  that  there  is  any  specific 
treatment  for  the  cure  of  crime.  He  finds  in  the  cellular  system,  and  the 
system  of  regulated  work  in  association,  and  the  moral  education  of  the 
progressive  system,  influences  which  should  all  be  made  use  of  in  their 
place ;  but  he  believes,  in  the  first  place,  in  the  efficiency  of  prevention  by 
all  means  through  which  the  young  can  be  trained,  opportunities  opened  to 
all,  and  needless  difficulties  and  temptations  removed.  Further,  for  those 
who  can  neither  be  prevented  nor  cured,  he  advocates  perpetual  detention 
in  a  kind  of  asylum  for  incurables,  in  which,  without  useless  luxury,  and 
without  superfluous  hardships,  under  a  strict  superintendence,  society  should 
protect  itself  against  them  by  protecting  them  against  themselves. 

E.  F.  Du  Caijk. 
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How  to  make  simple  the  Transfer  of  Land.  By  Joseph  Powell. 
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A  Dialogue  between  a  Doctor  of  Laws  and  Student  touching  the  reasons 
why  the  Land  Transfer  Acts  are  not  generally  used,  and  Ed. 
London :  H.  Sweet  and  Sons.   n.d.     [1885.] 

The  Bchemes  that  have  been  proposed  for  simplifying  the  transfer  of  land 
or  rendering  it  safer  may  be  classified  as  follows : — 

(A)  Allowing  no  legal  ownership  other  than  estates  in  fee  simple  and 
terms  of  years,  appointing  a  real  representative  on  death,  making  all  settle- 
ments by  way  of  trust,  and  empowering  the  owner  in  fee,  whether  he  be  a 
trustee  or  not,  to  sell.  This  scheme  was  I  believe  originally  proposed  by 
Mr.  Wolstenholme  in  a  paper  read  before  the  Juridical  Society  in  1862  (see 
2  Jurid,  Soc.  Pap,  533),  which  deserves  most  careful  study. 

(B)  Registration  of  assurances,  which  may  be  (i)  speaking,  i.e.  contain- 
ing fall  copies  or  memorials  of  the  assurances,  or  (a)  blind,  i.e.  giving  the 
dates  and  parties  only  :  see  as  to  this  distinction  the  evidence  given  before 
the  Committee  of  the  House  of  Commons  1878-79  (commonly  known  as 
Mr.  Osborne  Morgan's  Committee)  by  Lord  Cairns. 

(C)  Eegistration  of  title  after  official  examination. 

(D)  Registration  of  title  without  official  examination. 
Scheme  (A)  may  be  combined  with  either  (B)  (C)  or  (D). 

Two  different  schemes  for  registration  of  title  after  official  examination 
were  embodied  in  Lord  Westbur/s  Land  Registiy  Act  of  1862  and  in 
Lord  Cairns'  Land  Transfer  Act  of  1875.  The  complete  failure  of  these 
Acts,  the  causes  of  which  will  be  found  cdscussed  in  the  evidence  taken  by 
Mr.  Osborne  Morgan's  Committee,  renders  it  most  improbable  that  any 
scheme  for  registration  of  titles  after  official  examination  will  be  adopted. 

The  same  Committee  took  a  great  deal  of  evidence  as  to  the  registration 
of  assurances.  The  advantages  and  disadvantages  of  this  scheme,  which  will 
be  found  discussed  in  the  Statement  of  the  Council  of  the  Licoiporated  Law 
Society  and  in  an  article  by  Mr.  Colt  (ai  Load  Journal,  103),  would  take 
more  space  than  the  limits  of  this  article  will  allow.  I  may  however  remark 
that  the  serious  objection  to  it,  arising  from  the  necessity  of  inspecting  all 
the  deeds  registered  against  the  names  searched  against,  would  be  reduced 
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to  a  minimnm  by  adopting  the  Scottish  B3r8tem  of  search  sheets.  A  search 
sheet  is  a  a^ection  under  one  head  of  all  the  entries  applicable  to  particular 
land  or  property ;  two  indices  are  kept  in  the  registry  office,  one  of  the 
parties,  the  other  of  the  places,  mentioned  in  the  search  sheets ;  the  index 
of  parties  contains  their  designations,  a  short  description  of  the  sabject  in 
the  entry,  and  a  reference  by  number  to  the  entry,  and  the  index  of  places 
contains  not  only  the  names  but  short  descriptions  of  the  subjects.  Official 
searches  are  made,  and  a  certificate  of  the  result  is  given  containing  a  state- 
ment in  order  of  date  of  all  the  entries  on  the  register  relating  to  the 
property  searched  against.  On  any  subsequent  dealing  with  the  prop^-ty, 
all  that  is  required  is  to  continue  the  previous  search.  See  Mr.  Brodie's 
evidence  given  to  Mr.  Osborne  Morgan's  Committee. 

The  learned  author  of  '  Doctor  and  Student '  is  in  favour  of  a  scheme 
practically  the  same  as  Mr.  Wolstenholme's  scheme  combined  with  registra- 
tion of  title  after  official  examination,  the  title  to  be  made  out  to  the  reason- 
able satisfaction  of  the  registrar.  In  some  of  the  colonies,  where  registration 
after  official  examination  is  adopted,  the  rule  is  to  accept  all  titles  which  are 
practically  safe,  charging  a  very  small  percentage  as  an  insurance  fund. 
Bee  the  evidence  given  by  Sir  E.  Torrens  and  Sir  A.  Blythe  before  the 
Committee  mentioned  above. 

Mr.  Hunter,  in  a  paper  read  at  the  annual  provincial  meeting  of  the 
Incorporated  Law  Society  in  1885,  reported  29  Solicitors*  Journal,  782, 
and  Mr.  Powell  adopt  Mr.  Wolstenholme's- scheme  combined  with  a  register 
of  assurances. 

Mr.  Horace  Davey,  now  Solicitor  Gfeneral,  and  Mr.  Colt  are  in  favour  of 
registration  without  official  examination  of  title,  Mr.  Dave/s  scheme  being 
of  the  same  general  nature  as  that  suggested  by  the  Land  Registry  Office 
and  printed  in  the  Appendix  to  the  report  of  Mr.  Osborne  Morgan's  Com- 
mittee 1878,  and  explained  by  me  ante,  p.  12.  Mr.  Colt  also  proposes  that 
where  the  land  is  settled  the  trustees  should  be  registered  as  owners,  and 
that  they  should  be  bound  to  create  at  the  request  of  the  tenant  for  life 
all  the  estates  that  he  can  grant  under  his  statutory  powers.  -It  appears  to 
me  that  Mr.  Colt's  proposal,  if  adopted,  will  do  away  with  one  of  the  most 
useful  provisions  of  the  Settled  Land  Act^  that  of  enabling  the  tenant  for 
life  to  act  without  the  concurrence  of  his  trustees :  for  the  reasons  that 
I  gave  ante,  p.  18,  I  do  not  think  that  there  will  be  any  practical  difficulty 
in  registering  the  tenant  for  life  as  owner. 

The  Statement  by  the  Council  of  the  Incorporated  Law  Society  contains 
a  concise  history  of  the  changes  in  the  law  of  transfer  of  land  since  1828, 
and  of  the  proposals  for  changes  which  have  not  passed  into  law,  stated  in 
an  intelligible  form.  It  also  discusses  the  advantages  of  r^stration  of 
assurances  and  registration  of  title  after  official  examination  :  it  does  not 
mention  any  scheme  for  registration  without  official  examination,  except  that 
propounded  by  the  late  Mr.  Strickland  Cookson,  which  is  in  effect  Mr. 
Wolstenholme's  scheme  combined  with  registration  without  official  examina- 
tion of  title,  nor  the  distinction  between  blind  and  speaking  registers  of 
assurances;  and  though  it  mentions  the  Scottish  system  of  registration, 
it  does  not  explain  the  excellent  system  of  search  sheets.  It  is  somewhat 
disappointing  that  the  Statement  which  discusses  many  of  the  difficulties 
incidental  to  registration  of  title  makes  no  attempt  to  show  how  to  obviate 
them.  The  conclusion  that  the  Council  comes  to  is  that  Mr.  Hunter's 
scheme  '  would  make  sales  as  easy  and  inexpensive  as  it  is  possible  to  make 
them.' 

It  appears  convenient,  before  discussing  the  proposals  for  amending  the 
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law  of  land  settlements,  to  state  the  objections  to  the  existing  system.  They 
may  be  stated  as  follows : 

( 1 )  Neither  the  tenant  for  life  nor  his  trustee  in  bankmptcy  is  able  to  sell  the 
settled  property  for  the  purpose  of  paying  his  debts.    The  consequences  are, 

(A)  A  powerful  motive  for  sale  is  wanting,  and  land  is  kept  out  of  the 

market. 

(B)  There  is  a  risk  of  the  life  interest  being  sold,  in  which  cdse  the  land 

falls  into  the  hands  of  a  person  who  is  certain  to  mismanage  it, 
by  endeavouring  to  get  all  that  he  can  out  of  it  without  regard 
to  the  permanent  injury  that  he  does  to  it. 

(C)  A  tenant  for  life   can   only  borrow  money  on  most  exorbitant 

terms  by  means  of  a  mortgage  of  his  life  interest  and  a  policy, 
so  that  if  he  &lls  ever  so  slightly  into  debt  he  becomes  an 
embarrassed  man. 

(2)  The  tenant  for  life  may  consider  it  his  duty  not  to  expend  money  on 
improvements  which  ought  to  be  made,  but  which  would  be  for  the  benefit 
of  his  eldest  son  only,  or  even  of  collaterals,  on  the  grounds : 

(A)  That  it  is  his  duty  to  put  by  for  his  younger  children. 

(B)  That  his  successor  is  an  unworthy  person. 

{3)  The  property  must  devolve  on  a  person  unborn  at  the  date  of  the 
settlement,  a  person  whose  character  is  necessarily  unknown  to  the  settler ; 
and  this  notwithstanding  that  he  may  be  a  lunatic,  a  spendthrift,  or  in- 
curably vicious. 

(4)  The  eldest  son  has  such  facilities  for  raising  money  as  soon  as  he 
comes  of  age,  as  to  render  him  disobedient  to  Ms  father  and  an  easy 
prey  to  money-lenders. 

(5)  The  existence  of  life  tenancies  renders  it  necessary  to  trace  back  titles 
during  a  longer  period  than  would  be  the  case  if  they  were  not  allowed. 

Objections  (i)  (A),  (i)(B)  apply  to  settlements  of  land  of  every  nature  ; 
objection  (i)  (C)  applies  both  to  settlements  of  land  and  money;  objection 

(2)  does  not  apply  to  settlements  restricted  to  and  comprising  all  the 
children  of  the  tenant  for  life  who  attain  twenty-one  or  marry;  objections 

(3)  and  (4)  do  not  apply  where  the  tenant  for  life  has  a  power  of  appoint- 
ment among  his  children,  and,  even  if  this  is  not  the  case,  they  lose  much  of 
their  force  if  the  settlement  extends  to  all  his  children  who  attain  twenty- 
one,  &c.,  they  apply  to  settlements  of  money  as  well  as  of  land ;  objection  (5) 
applies  to  all  settlements  of*  land,  even  in  the  very  restricted  form  that 
Mr.  A.  Arnold  would  allow,  viz.  a  settlement  on  a  widow  for  life  with 
xemainder  to  the  testator's  children  :  it  would  however  be  obviated  by  the 
adoption  of  Mr.  Wolstenholme's  scheme  for  the  transfer  of  land,  or  of  any 
of  the  systems  of  registration  of  title. 

Lord  Hobhouse's  articles  contain  a  most  interesting  historical  sketch  of 
the  law  of  entail  in  language  intelligible  to  people  who  are  not  lawyers, 
giving  the  political  or  social  reasons  for  the  changes  that  have  from  time  to 
time  been  made  in  the  law.  He  discusses  at  some  length  and  with  much 
clearness  the  objections  to  strict  settlements;  he  points  out  that  most  of 
them  are  not  the  discovery  of  modem  times,  but  were  taken  by  the  great 
Elizabethan  lawyers  Fopham  and  Coke,  and  by  Blackstone.  He  omits  to 
mention  Bacon  (see  his  argument  in  ChudleigKs  Case^  Works,  ed.  Spedding, 
vii.  617),  the  opinion  of  the  Court  of  King's  Bench  in  Martin  d.  TregonweU 
V.  Strachan,  i  Wils.,  at  73,  and  Piggott,  see  his  'Treatise  on  Recoveries,' 
at  p.  5.  He  proposes  to  repeal  the  statute  De  Doms,  and  to  enact  that 
no  gift  either  of  real  or  personal  property  should  be  valid  unless  made  to 
a  person  in  being  at  the  time  when  the  instrument  creating  it  takes  effect, 

B  2 


240  The  Law  Quarterly  Beview.  [No.  vi. 

except  as  to  gifts  contained  in  marriage  settlements  in  favour  of  the  wife 
and  offspring  of  the  marriage.  He  also  proposes  that  fee  simple  lands 
should  on  death  vest  in  the  executor  and  he  administered  as  leaseholds.  He 
considers  that  all  schemes  for  simplifying  the  transfer  of  land  are  useless  in 
the  present  state  of  the  law. 

Mr.  Justice  Stephen  is  the  author  of  a  much  more  ambitious  scheme, 
contained  in  a  very  remarkable  article  in  the  National  Review^  one  to 
which  it  is  impossible  to  do  justice  within  my  present  limits.  Irrespective 
of  the  great  merits  of  his  proposals,  the  publication  of  his  article  must  do 
much  good,  for  the  very  fact  of  its  having  been  written  by  a  judge  and  pub- 
lished in  the  National  Review  shows  that  the  questions  discussed  in  it  have 
passed  out  of  the  region  of  party  politics.  I  believe  that  as  lately  as  the 
election  of  1 880  any  candidate  who  propounded  Mr.  Justice  Stephen's  views 
would  have  been  considered  a  '  Liberal  and  something  more.'  He  proposes 
to  abolish  the  whole  of  the  existing  law  of  real  property  with  a  few  excep- 
tions, the  principal  of  which  are  the  statutes  of  limitations,  the  laws 
relating  to  rights  in  aUeno  aolo  and  mortgages,  and  to  substitute  for  it  the 
existing  law  of  personalty.  He  also  proposes,  and  this  is  perhaps  the  most 
remarkable  part  of  his  article,  to  deal  with  existing  settlements  with  great 
boldness.  Under  his  scheme,  persons  interested  under  an  existing  settle- 
ment would  be  able,  sometimes  even  without  the  consent  of  all  of  them,  to 
vary  the  provisions  contained  in  it :  the  interest  of  any  tenant  in  tail  bom 
after  the  passing  of  the  Act  would  on  death  pass  to  his  personal  representa- 
tives ;  and  a  strict  entail  under  which  no  child  had  been  bom  would,  after 
the  passing  of  the  Act,  be  equivalent  to  a  life  estate,  with  a  power  of 
appointment  among  the  children.  He  also  says  '  the  abolition  of  the  real 
property  rules  of  descent  would  effect  a  change  which,  so  far  as  I  know, 
everyone  considers  expedient,  and  on  which  it  is  not  necessary  to  waste 
a  word.'  It  is  obvious  that  he  wishes  settlements  of  land  to  be  restricted 
to  the  form  usually  adopted  in  the  case  of  personalty,  namely,  where  the 
unborn  children  who  attain  twenty-one,  &c.,  are  to  be  equally  subject  to 
a  power  of  appointment  in  the  parents,  for  he  suggests  that '  all  owners  of 
property  shall  have  the  same  power  of  settling  and  dealing  with  property, 
either  by  will  or  by  deed,  as  they  now  have  with  respect  to  personal  pro- 
perty, and  no  other.'  In  considering  the  effect  of  this  proposal,  we  must 
remember  that  he  was  not  writing  for  lawyers,  who  know  that  personalty 
can  be  settled  so  as  to  produce  the  same  effects  as  a  strict  settlement  of 
land,  except  in  the  rare  case  of  the  eldest  son  of  the  tenant  for  life  marrying 
and  dying  under  age,  leaving  a  child  who  inherits  his  estate  tail,  but  for  the 
public,  who  are  only  conversant  with  settlements  of  personalty  in  the  usual 
form.  Again  he  says,  '  I  think  ninety-nine  quiet  people  out  of  a  hundred 
would  say  it  is  right  that  a  man  should  be  allowed  to  provide  prospectively 
for  any  living  person,  and,  if  he  likes,  for  the  unborn  cliildren  of  any  such 
person.  It  is  wrong  that  he  should  be  allowed  to  i^strain  further  the 
power  of  the  living  over  what  was  his  property  when  he  himself  is  dead  and 

gone How  many  people  with  even  a  moderate  income  would  allow 

their  daughters  to  marry  without  some  provision  by  way  of  settlement 
giving  a  life  interest  to  the  husband  and  wife  successively,  and  providing  by 
powers  of  appointment  for  unborn  children,  and  also  for  the  case  of  no 
children  being  bom  of  the  marriage )  .  . . .  Now  in  what  does  the  law  of 
entail  and  settlement  so  much  exclaimed  against  differ  from  the  law  as  to 
personal  property,  of  which  no  one  complains  ? '  It  will  be  observed  that 
Mr.  Justice  Stephen's  proposals  are  very  nearly  the  same  as  those  of 
Mr.  Shaw  Lefevre. 
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The  Statement  by  the  Council  of  the  Incorporated  Law  Society  gives  a 
popular  account  of  the  existing  system  of  strict  settlement,  and  of  the  great 
alterations  introduced  by  the  Settled  Land  Act  of  1882,  'by  which  it  has 
been  made  impossible  to  entail  land,  i.  e.  to  keep  the  actual  land  in  settle- 
ment, at  all/  The  discussion  of  the  objections  to  strict  settlements  appears 
to  be  somewhat  imperfect.  The  only  writer  whose  objections  are  stated  is 
the  late  Mr.  Kay,  and  though  'Free  Land'  and ^art  of  Mr.  Shaw  Lefevre'a 
scheme  are  discussed,  the  reasons  by  which  they  are  supported  aie  not  given. 
The  Statement  ignores  Mr.  Davey's  letters  to  the  Times  and  Mr.  Shaw 
Lefevre's  article  in  the  Nineteenth  CerUury,  The  conclusion  that  the  State- 
ment comes  to  is  that  '  under  the  Settled  Land  Act  a  tenant  for  life  has 
practically  for  all  proper  purposes  which  a  prudent  owner  would  desire  to 
effect  a  complete  power  of  selling,  leasing,  improving,  and  managing  the 
settled  estate  as  if  he  were  fee  simple  owner.  In  one  respect,  and  in  one 
only,  is  he  restricted :  he  may  not  squander  the  settled  capital  ....  What- 
ever truth,  therefore,  there  may  formerly  have  been  in  the  economic  objec- 
tions, it  is  entirely  swept  away  by  the  Settled  Land  Act.'  The  Statement 
also  proposes  to  abolish  estates  tail  and  to  have  a  realty  representative. 

Mr.  Shaw  Lefevre's  original  scheme,  contained  in  a  paper  read  before  the 
Social  Science  Association,  1877,  and  republished  in  his  JSngliah  and  Irish 
Land  Laws,  was  to  assimilate  the  law  of  realty  to  that  of  personalty,  and  to 
prohibit  a  settlement  either  of  land  or  money  on  any  unborn  person,  unless 
it  took  the  form  of  a  life  interest  to  the  parent  with  a  power  of  appoint-* 
ment  among  the  children. 

The  adoption  of  this  scheme  would  obviate  the  objections  (a)  (3) 
and  (4)  stated  above.  In  the  Nineteenth  Century  for  October,  1885, 
he  has  made  a  further  suggestion,  which,  if  adopted,  will  obviate  ob- 
jection (i).  He  proposes  that  'power  should  be  given  to  the  creditors 
of  the  tenant  for  life  to  compel  a  sale  of  settled  property  with  a  view 
to  the  realisation  of  a  bankrupt's  estate  to  its  full  value.  The  limited 
owner  should  also  be  empowered  to  compel  a  division  of  the  produce  of  the 
sale  between  himself  and  the  reversioner.'  It  is  hardly  possible  to  say  how 
great  a  benefit  this  proposal,  if  adopted,  would  confer  not  only  on  the  tenant 
for  life  but  on  his  children.  At  present  if  a  tenant  for  life  falls  into  debt, 
he  can  only  borrow  money  by  the  ruinous  device  of  a  mortgage  of  his  life 
interest  and  a  policy  on  his  Ufe.  Owing  to  the  fact  that  but  few  private  per- 
sons are  willing  to  advance  money  on  a  security  of  this  nature,  the  advance 
invariably  bears  interest  at  the  rate  of  five  per  cent,  to  which  must  be 
added  the  premiums  of  the  policy,  which,  if  the  borrower  is  aged  fifty, 
amount  to  about  another  five  per  cent. ;  the  result  being  that  if  he  borrows 
£1000  he  has  to  pay  in  interest  and  premiums  £100  a  year.  On  the  other 
hand,  taking  the  three  per  cent,  tables,  the  interest  of  a  tenant  for  life  aged 
fifty  is  more  than  one-third  of  the  value  of  the  fee,  so  that  if  he  were  to  sell 
property  to  the  value  of  £3000  he  would  more  than  be  able  to  pay  his  debt ; 
the  surplus,  nearly  £2000,  would  belong  to  the  children,  and  might  be 
applied  for  their  maintenance.  The  tenant  for  life  would  lose  in  income 
£90,  about  two-thirds  of  which  would  go  to  hii7  children.  The  full  benefit 
that  this  scheme  confers  on  the  children  appears  in  the  case  of  the  bank- 
ruptcy of  the  tenant  for  life.  Under  the  existing  law  his  Ufe  interest  is 
sold,  and  the  children  must  be  supported  by  the  charity  of  their  relations  or 
go  to  the  Union.  Under  Mr.  Shaw  Lefevre's  scheme  their  share  of  the 
settled  property  would  become  immediately  available  for  their  maintenance. 

The  value  of  the  interest  of  the  tenant  for  life  depends  upon  (i)  his  age, 
(2)  whether  his  life  is  good  or  bad,  (3)  at  what  rate  interest  is  calculated. 


242  The  Law  Quarterly  Review.  [No.  VI. 

I  consider  that  it  would  bsyo  much  litigation  if  the  question  whether  his 
life  was  good  or  bad  were  not  allowed  to  be  raised,  and  if  the  rate  of  interest 
were  fix^  by  the  Act  making  the  change.  The  better  course  would  be  to 
insert  in  the  Act  itself  a  table  showing  the  percentage  of  the  amount 
realised  that  a  tenant  for  life  of  any  age  should  be  entitled  to  receive. 

Mr.  Arthur  Arnold's  proposals,  which  will  be  found  in  his  '  Free  Land/ 
and  in  his  letter  to  the  TimeSf  are  to  prohibit  all  settlements  of  land,  except 
trusts  for  the  benefit  of  the  widow  or  infant  children  of  a  testator,  but  to 
allow  charges  on  land  eren  to  the  full  amount  to  be  settled. 

These  proposals,  if  adopted,  will  obviate  only  the  first  objection  to  settle- 
ments ;  they  will  leave  the  second,  third,  and  fourth  intact.  I  have  already 
stated  their  effect  on  the  fifth  objection. 

I  am  of  opinion  that,  as  pointed  out  by  Mr.  Lefevre  in  his  letter  to  the 
Timet,  it  would  not  be  very  difficult  to  devise  methods  of  evading  the  pro- 
posed law,  so  long  as  settlements  of  charges  on  land  are  allowed ;  and  I 
hardly  think  that  anyone  would  wish  to  go  further  and  to  prohibit  the  settle- 
ment of  charges  on  land,  which  would  in  effect  prevent  trustees  investing 
money  on  mortgage. 

It  appears  to  me  that  Mr.  Arnold's  scheme  would  produce  an  intolerable 
amount  of  inconvenience.  It  would  interfere  with  the  wills  and  settlements 
commonly  adopted  by  the  middle  classes.  It  entirely  ignores  the  difference 
between  settlements  having  for  their  object  to  secure  that  one  member  of 
a  family  shall  be  wealthy,  *  keeping  up  the  family,'  as  it  is  sometimes  called, 
and  those  having  for  tlieir  object  the  preservation  of  the  whole  family, 
husband,  wife  and  children,  against  unavoidable  misfortune,  or  the  preserva- 
tion of  the  wife  and  children  against  the  extravagance  of  the  husbaiid. 

By  far  the  greater  number  of  wills  made  by  people  of  the  middle  class 
give  all  the  testator's  property,  both  real  and  personal,  on  trust  for  sale  and, 
subject  to  a  life  interest  to  the  widow,  to  the  children  who  attain  twenty- 
one  equally,  with  power  to  the  trustees  to  postpone  the  sale  and  a  declara- 
tion that  till  sale  the  income  is  to  be  applied  as  if  the  sale  had  been  made, 
the  effect  of  which  is  to  make  a  settlement  of  the  land  itself  in  equity. 
Mr.  Arnold  would  allow  a  will  of  this  nature.  Now  suppose  that  one  of 
the  testator's  daughters  has  married  a  spendthrift,  or  a  man  who  has  been 
unfortunate  in  business,  the  testator  knows  that  if,  as  often  happens  in  such 
cases,  his  daughter  retains  a  strong  affection  for  her  husband,  any  property 
given  to  her  will  be  handed  over  to  him ;  he  therefore  settles  her  share  on 
herself  and  her  children  ;  this  would  be  prohibited  under  Mr.  Arnold's 
scheme.  Again,  it  is  a  common  and  most  useful  provision  in  a  marriage 
settlement  of  personalty  to  empower  the  trustees  to  purchase  a  residence 
for  the  married  pair ;  this  also  would  be  prohibited. 

It  is  desirable  that  all  persons  interested  in  the  reform  of  the  Itod  laws 
should  without  delay  make  up  their  minds  as  to  the  merits  of  Mr.  Arnold's 
and  Mr.  Lefevre's  schemes,  as  indications  are  not  wanting  that  Mr.  Arnold's 
followers  intend  to  make  the  support  of  his  scheme  a  test  question  at  the 
next  election. 

HowASo  W.  Elfhikstons. 


Das   EnglidcAe   Armenwesen,     Von   Dr.  P.  P.   Aschbott,   Gerichts' 
Assessor  in  Berlin.   8vo.   450  pp. 

In  this  small  8vo.  volume  we  have  an  interesting  and  readable  review  of 
the  historical  development  and  the  present  state  of  the  English  Poor  Laws. 
A  very  valuable  feature  of  the  work  is  the  clear  and  convincing  manner  in 
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which  the  author  ezhihits  the  practical  effects  of  the  varying  motives  and 
objects  with  which  laws  of  poor-relief  were  enacted  and  administered ;  and 
how  invariably  and  rapidly  sound  and  unsound  principles  produced  their 
natural  firoits  of  good  and  evil  to  the  poor  themselves  and  the  community  at 
large. 

Before  the  Beformation  the  care  of  the  poor  was  almost  exclusively  in 
the  hands  of  the  Church.  Almsgiving  was  considered  as  in  itself  a  holy 
work,  obligatory  on  every  Christian  man.  The  effect  on  the  receiver  was 
but  little  regarded.  The  indiscriminate  charity  of  the  religious  houses 
created  so  large  an  army  of  idle  beggars,  that  not  even  the  revenues  of  a 
wealthy  Church  could  satisfy  their  demands,  and  the  peace  and  property  of 
the  whole  country  were  endangered  by  vagabonds  and  tramps.  Laws  were 
enacted  of  ever-increasing  but  utterly  unavailing  severity,  which  culminated 
in  the  Act  of  Bichard  II  (1388),  by  which  *  sturdy  vagabonds '  and  '  valiant 
beggars '  were  ordered  to  be  publicly  whipped  for  the  first  offence,  to  have 
their  ^ars  cropped  for  the  second,  and  to  be  hung  for  the  third. 

The  secularization  of  the  monasteries,  &c.  inevitably  led  to  new  methods 
of  providing  for  the  relief  of  the  poor ;  and  the  Act  of  Henry  VIII  threw 
on  the  parishes  the  obligations  hitherto  resting  on  the  Church.  The 
necessary  fonds  were  raised  by  the  voluntary  contributions  of  ^good 
Christian  people.'  The  various  enactments  and  provisions  of  this  and  the 
succeeding  reign  were  combined  into  a  well-ordered  system  by  the  famous 
Act  of  Elizabeth  (43),  which  was  founded  on  the  solid  ground  of  experience, 
and  may  be  truly  said  to  be  the  groundwork  of  all  subsequent  legislation  on 
this  subject,  llie  quasi  voluntary  offerings  of  the  charitable  now  took  the 
form  of  a  fixed  and  compulsory  rate,  and  collectors  and  overseers  were 
appointed  to  receive  and  administer  the  funds  thus  raised. 

A  change — and,  as  might  be  expected, not  a  beneficial  one — was  made  by  the 
notorious  Settlement  Act  of  Charles  II  (1662),  which  practically  confined  a 
poor  man  to  the  parish  in  which  he  was  ^  legally  settled,'  and  forbade  him 
to  seek  employment  in  another  in  which  his  services  might  be  more 
acceptable.  Powers  were  given  to  the  magistrates  to  remove  a  new-comer 
who  became  chargeable,  or  was  '  likdy  to  he  chargeable,*  back  to  his  former 
parish.  It  was,  in  Dsu^t,  an  *  Act  of  relief '  to  the  rich,  who  dreaded  the 
immigration  of  the  poor  into  their  prosperous  parishes. 

The  erection  of  Poor  Houses,  which  play  so  prominent  a  part  in  the 
present  Poor  Law  system,  began  in  Bristol  in  1697,  with  excellent  results. 
The  principle  was  laid  down  that  no  pauper  who  refused  to  enter  a  work- 
house should  be  entitled  to  ask  or  receive  relief. 

A  remarkable  change  for  the  worse  took  place  in  the  last  quarter  of  the 
eighteenth  century,  when  the  poor  rate,  which  was  £1,912,000  in  1785,  rose 
in  181 7  to  £7,870,801!  The  distinction  betweeu  the  able-bodied  and  the 
impotent,  so  sharply  defined  by  the  Act  of  Elizabeth,  was  almost  entirely 
disregarded,  and  the  work  of  the  overseers  was  performed  without  energy 
or  discrimination.  The  whole  property  of  the  country  seemed  on  the 
point  of  being  engulphed  in  an  abyss  of  pauperism.  The  operation  of 
Gilbert's  Act  (1723),  by  which  the  outdoor  'allowance  system'  was  intro- 
duced, and  insufficiency  of  wages  made  up  out  of  the  poor  rates,  only 
increased  the  evil.  The  poor  rate  became  virtually  a  mode  of  paying  wages 
of  the  worst  possible  kind,  and  tended  directly  to  encourage  idleness  and 
destroy  all  energy  and  independence  among  the  labouring  classes.  *  The 
wise  and  simple  provisions  of  Elizabeth's  Act,'  says  Sir  Erskine  May,  '  had 
been  so  perverted  by  ignorant  administration,  that  in  relieving  the  poor 
the  industrial  population  of  the  whole  country  was  being  rapidly  reduced  to 
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principle  was  extended  to  the  case  of  a  husband  joining  in  the  conyeyanee 
of  his  wife's  land. 

In  other  colonies  similar  results  were  reached.  In  New  Hampshire,  the 
mere  signature  and  seal  of  a  married  woman,  affixed  to  her  hushcmd's  deed, 
barred  her  of  her  dower,  and  in  New  York  the  Courts  sustained  a  usage 
whereby  a  woman's  separate  deed  passed  the  title  to  her  real  estate,  subject 
to  her  husband's  rights.  In  Pennsylvania  fines  were  not  unknown,  yet  the 
custom  allowed  a  foM  covert  to  convey  her  real  estate  by  joining  with  her 
husband  in  a  deed  of  it,  and  this  without  separate  examination.  In  the 
Carolinas  fines  were  unknown,  and  married  women  conveyed  their  lands  by 
deed  long  before  statutes  were  passed  enabling  them  to  do  so. 

We  have  said  that  there  is  scarcely  a  trace  of  the  author's  opinions  to  be 
found  in  this  book ;  it  is  only  just  to  add  that  in  §  62,  without  any  authority 
to  support  him,  he  has  ventured  to  assert  that  a  wife  cannot  legally  lock 
up  her  husband  to  prevent  his  eloping  or  keeping  lewd  company.  To  cite 
Ross  V.  Boss  as  Boss  simply,  a  custom  which  Mr.  Stewart  adopts  in  all  like 
cases,  is  very  inelegant,  though  of  course  it  saves  i^mm^. 

F.  C.  L. 

Handluch  des  deut%ehen  Handeh-,  See-  und  WecAielrecAts,  unter 
Mitveirkun^  der  Herren  Prof.  Dr.  Brunnek  in  Berlin,  Prof. 
Dr.  CoHN  in  Heidelberg,  Prof.  Dr.  Gareis  in  Giessen,  Prof. 
Dr.  GRt^NHUT  in  Wien,  Geh.  Bergrath  Prof.  Dr.  Klostermann 
in  Bonn,  Geh.  Ober-Finanzrath  Koch  in  Berlin,  Prof,  Dr. 
KoNia  in  Bern,  Prof.  Dr.  Kuntze  in  Leipzig,  Prof.  Dr.  LASTia 
in  Halle,  Prof.  Dr.  Lewis  in  Berlin,  Justizraih  Prikker  in 
Berlin,  Rechtsanwalt  Dr.  Reatz  in  Giessen,  Prof  Dr.  Rbgels- 
BERGER  in  Wiirzburg,  Prof.  Dr.  Sohott  in  Kiel,  Prof.  Dr. 
ScHROEDER  in  Strassburg,  Ministerialrath  Dr.  Frhr.  von 
VoLDERNDORFF  in  Mlinchen,  Prof  Dr.  Wendt  in  Jena,  Prof. 
Dr.  Westerkamp  in  Marburg,  Prof  Dr.  Wolff  in  Gottingen: 
herausgegeben  von  Dr.  W.  Endemann.  4  vols.  1881-1884* 
Leipzig :  Fues  (R  Reisland). 

This  is  the  first  hook  which  gives  a  systematic  compendium  of  German 
mercantile  law  with  the  fulness  of  detail  which  entitles  it  to  the  name  of 
a  *  Handbuch,'  in  the  sense  which  German  usage  has  given  to  that  word. 
The  same  task  has  been  attempted  by  Goldschmidt,  one  of  the  greatest  of 
living  lawyers,  but  only  a  small  portion  of  his  work  has  been  completed,  and 
there  is  much  reason  to  fear  that  it  will  remain  a  fragment.  The  unaided 
efforts  of  one  man  are  in  fact  insufficient  for  an  undertaking  of  such 
magnitude,  and  the  plan  which  the  publishers  have  adopted,  in  inviting  the 
co-operation  of  a  number  of  writers,  seems  a  good  one,  for  the  simple  reason 
that  it  is  the  only  one  by  which  the  execution  of  such  a  work  within  a 
reasonable  time  is  possible. 

The  work  consists  of  an  introduction  and  five  books,  dealing  respectively 
with  *  Mercantile  Persons,'  *  the  Objects  of  Mercantile  Intercourse,*  '  Mer- 
cantile Transactions,'  *  Maritime  Law,'  and  *  the  Law  of  Bills  of  Exchange.' 

The  introduction  by  the  Editor  is  rich  in  information,  clear  and  concise. 
It  begins  with  an  historical  sketch,  showing  the  connection  between  the 
bye-laws  of  the  mediesval  trade-guilds  and  trading  towns  in  Italy  and  the 
present  mercantile  law.  Mercantile  law,  though  originally  of  local  applica- 
tion, came  to  be  considered  as  a  sort  of  universal  law,  distinguishable  froon 
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the  mnnicipal  law  which  was  applicable  in  prdinary  matters.  This  unifica- 
tion, as  Professor  Endemann  points  out,  was  in  great  part  due  to  the  common 
desire  of  legal  writers  to  reconcile  commercial  practices  with  the  stringent 
proyisions  of  the  Canon  law  against  usury.  It  required  a  considerable 
amount  of  ingenuity  to  succeed  in  this  effort,  and  it  was  easier  to  accomplish 
the  feat  by  looking  on  mercantile  law  as  a  uniform  body  of  law.  We  are 
sorry  that  Prof.  Endemann  does  not  refer  to  the  English  system  of  the 
staple,  and  the  original  Law  Merchant ;  we  have  no  doubt  that  an  enquiry 
into  that  system  would  throw  considerable  light  on  the  history  of  mediseval 
mercantile  law. 

The  English  Law  Merchant  is  in  our  days  completely  merged  in  the 
Common  Law,  but  in  Germany,  as  in  other  continental  countries,  mercantile 
law  continues  to  exist  as  a  '  Sonder-Becht,'  that  is,  as  a  system  of  rules 
differing  from  the  ordinary  law,  and  applicable  in  certain  special  cases.  It 
]a  frequently  not  an  easy  question  to  ascertain  whether  a  given  transaction 
is  to  be  judged  by  the  rules  of  mercantile  law,  or  whether  it  is  subject  to  the 
general  law,  and  it  is  therefore  a  special  branch  of  commercial  law  to 
enquire  where  and  how  that  system  is  applicable.  Prof.  Endemann's 
chapter  on  this  subject  is  very  satis^tory,  but  we  regret  the  necessity  for 
learning  of  this  sort,  and  we  specially  regret  that  the  new  civil  code  for  the 
Qerman  Empire  has  not  abolidied  a  dualism,  which  will  no  longer  have  any 
'  raison  d'etre.' 

The  chief  sources  of  German  commercial  law  are  the  Mercantile  Code  and 
the  Code  of  Bills  of  Exchange^  which  existed  as  the  law  of  the  individual 
states  before  the  establishment  of  the  Empire,  and  have  since  been  re-enacted 
as  Imperial  laws:  any  questions  not  regulated  by  the  Codes  or  by 
Imperial  statutes  are  in  the  first  place  to  be  governed  by  mercantile 
customary  law,  failing  which  the  ordinary  law  of  the  particular  state  is  to  be 
applied.  A  great  many  points  are  expressly  reserved  by  the  Codes  to  be 
regulated  by  the  law  of  the  individual  states ;  other  points  have  been  dealt 
with  by  Imperial  statutes — in  the  list  given  by  Prof.  Endemann  we  miss  a 
reference  to  the  law  of  1880  against  usury ;  there  is  also  a  misprint  in  the 
date  of  the  '  Haftpflichtgesetz,' — ^and  legal  science  and  judicial  decisions 
(though  not  binding  in  the  strict  sense)  have  definitely  settled  a  number  of 
questions.  The  relation  of  all  these  sources  of  law  to  each  other  is  explained 
by  the  author  with  great  care  and  precision. 

Considering  that  there  are  a  number  of  different  systems  of  law  which 
are  practised  in  Germany,  the  subject  of  the  conflict  of  laws  is  an  important 
one.  The  main  points  of  this  subject  are  discussed  in  the  introduction,  but 
hardly  receive  full  justice ;  the  question,  for  instance,  as  to  the  cases  in  which 
the  *  lex  fori'  is  applied,  is  treated  rather  vaguely.  The  summary  relating 
to  the  mercantile  law  of  foreign  countries,  contains  a  paragraph  concerning 
the  United  Kingdom  and  its  dependencies,  which,  though  not  incorrect, 
gives  rather  scanty  information.  As  India  is  speciaUy  mentioned,  a  word 
about  the  Codes  of  that  country  might  not  have  been  out  of  place. 

Among  the  monographs  forming  the  first  book  of  the  work  under  review, 
the  one  by  Professor  Wendt  on  mercantile  agency  is,  in  our  opinion,  the  most 
interesting.  There  is  perhaps  hardly  any  branch  of  German  mercantile  law 
which  differs  so  widely  from  English  law  as  this  one.  The  '  Prokurist,'  for 
instance,  whose  unlimited  authority  with  respect  to  all  transactions  relating 
to  his  principal's  trade  cannot  be  modified  with  regard  to  third  persons,  has 
no  counterpart  in  our  law.  Again  the  rule  by  which  only  those  persons  are 
to  be  considered  agents  who  contract  in  tiieir  principal's  name  (either 
expressly  or  by  necessary  implication),  is  strikingly  different  from  the  rule 
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prevailing  in  this  country.  Commission  merchants,  for  instance,  are  not 
confiidered  as  agents  in  the  English  sense,  hut  are  dealt  with  by  separate 
regulations  to  which  we  shall  haye  occasion  to  refer.  The  subject  is  a 
difficult  one,  but  it  could  not  have  found  a  better  exponent  than  Professor 
Wendt. 

Professor  von  Yoldemdorff's  article  on  the  characteristic  marks  and  the 
classification  of  traders  is  systematic  and  comprehensive,  but  might  be 
shortened ;  the  same  may  be  said  of  Professor  Lastig's  Contribution  on  the 
Law  of  Partnership.  Many  varieties  of  mercantile  associations  are  allowed 
by  the  German  Code :  leaving  aside  joint-undertakings  of  a  temporary  nature, 
there  are  ordinary  partnerships,  limited  partnerships,  (which  are  again  sub- 
divided into  ordinary  limited  partnerships,  and  those  in  which  the  capital  of 
the  limited  partners  is  subdivided  into  shares),  and  associations  in  which  a 
person  receives  a  share  in  the  profits  without  being  a  partner  ('stille 
Gesellschaflen ;'  they  correspond  to  a  certain  extent  to  the  associations,  con- 
templated by  the  Partnership  Law  Amendment  Act  of  1865);  there  are 
further  joint-stock  undertakings  and  corporations  of  various  kinds.  The 
distinction  between  these  different  associations  is  not  really  difficult,  and 
Professor  Wendt  in  his  monograph  on  limited  partnerships  manages  to  draw 
it  with  great  precision  in  very  few  words ;  Professor  Lastig,  on  the  other 
hand,  devotes  a  good  deal  of  space  and  ingenuity  to  it,  without  throwing 
much  light  on  tibe  matter  in  its  practical  aspects.  We  do  not  deny  that 
there  is  a  certain  interest  attached  to  his  speculations,  but  they  seem  to  us 
out  of  place  in  a  general  handbook. 

The  law  of  Joint-stock  Companies  is  the  subject  of  an  essay  by  Justizrath 
Primker.  As,  since  the  publication  of  the  volume,  the  German  Joint-stock 
Companies  Act  of  1884,  modifying  the  law  in  many  important  points,  has 
come  into  force,  a  new  edition  of  this  article  is  promised  as  an  appendix  to 
the  'Handbuch.'  We  hope  that  in  this  new  edition  the  English  law  of 
Joint- stock  Companies  will  receive  a  more  competent  treatment  than  in  the 
issue  before  us.  The  author  mentions  the  names  of  several  English  works 
on  the  subject,  among  others  Lord  Justice  Lindley's  treatise,  but  we  do  not 
think  he  can  have  used  any  of  these  authorities.  This  is,  for  instance,  the 
way  in  which  the  effect  of  the  Act  of  1862  is  stated:  < Associations  in 
England  are,  therefore,  divided  into  two  great  classes  :  partnerships,  being 
all  associations  consisting  of  less  than  seven  partners,  and  companies,  con- 
sisting of  more  than  seven  partners.  The  figure  7  . .  •  therefore  is  the  arbi- 
trary but  fixed  and  conspicuous  limit.  For  partnerships  the  common  law  is 
sufficient,  which  continues  unchanged  as  before.'  It  would  be  hopeless  to 
point  out  the  many  inaccuracies  which  are  contained  in  this  s^tement. 
Mr.  Primker  has  completely  missed  the  characteristic  points  of  English 
Company  Law.  The  relation  of  Companies  incorporated  under  the  Act  of 
1862  to  trading  corporations  and  to  Companies  constituted  in  other  ways 
ought  to  have  been  pointed  out ;  the  peculiar  effect  of  the  Memorandum  of 
Association  in  the  case  of  registered  Joint-stock  Companies,  the  doctrine 
of '  ultra  vires,'  the  unlimited  liability  of  shareholders  in  limited  Companies 
with  reference  to  bank*note  issues,  and  numerous  other  points,  strike  the 
foreign  observer  at  first  sight,  but  the  author  of  the  article  is  silent  about 
them. 

The  second  book  deals  with  '  the  Objects  of  Mercantile  Intercourse,'  and  is 
opened  by  Prof.  Endemann's  monograph  on  *  Chattels  and  Merchandise.' 
Many  interesting  points  are  discussed  in  this  article,  among  others  the 
subject  of  the  passing  of  property  by  the  delivery  or  endorsement  of  docu- 
ments of  title  (the  question  on  which  ScweU  v.  Burdkk,  10  App.  C.  74>  turns 
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is  fiilly  discussed),  the  protection  given  to  bona  fide  porcbasers  (which  goes 
further  than  in  English  law),  the  law  of  pledges,  etc.,  etc.  The  article  on 
Money  and  Money  Tokens,  by  Qeh.  Kath  Koch,  the  chief  legal  officer  of  the 
German  Reichsbank,  contains  much  valuable  information.  The  most  in- 
teresting contribution  to  this  part  of  the  work  is  that  by  Prof.  Brunner  on 
Valuable  Securities,  which,  according  to  the  author's  definition,  are  '<locu- 
ments  relating  to  a  private  right,  the  realization  of  which,  by  the  rules  of 
private  law,  is  conditioned  on  the  possession  of  the  document.'  This  defi- 
nition is  wider  than  that  of  negotiable  securities,  though  the  latter  form  the 
most  important  class  of  the  documents  referred  to.  The  rules  on  this  sub- 
ject, as  may  be  expected,  are  rather  complicated,  but  Prof.  Brunner  knows 
how  to  put  them  into  the  clearest  form  ;  his  wide  historical  knowledge  and 
constructive  skill  are  used  to  good  purpose,  but  nowhere  does  he  forget 
that  the  chief  object  of  his  essay  is  to  present  the  subject  in  its  practical 
aspect.  The  article  is  in  every  way  worthy  of  the  author's  great  reputation. 
The  other  parts  of  the  second  book  deal  with  copyright,  patents,  work  and 
credit,  as  objects  of  mercantile  intercourse. 

The  introductory  article  to  the  third  book  (on  Mercantile  Transactions) 
is  written  by  Professor  Regelsberger ;  it  chiefly  deals  with  the  general 
parts  of  the  law  of  contracts ;  the  questions  arising  with  contracts  formed 
by  correspondence,  the  formal  and  material  requirements  for  the  validity 
of  contracts,  and  the  methods  of  interpreting  intention,  are  very  fully  dis- 
cussed. The  mercantile  law  on  these  matters  differs  very  materially  from 
the  general  law,  and  the  subject  presents  many  difficulties ;  it  coi^d  not 
have  fallen  into  better  hands  than  those  of  Dr.  Regelsberger.  The  next 
article,  by  Prof.  Qareis,  deals  with  sales.  Here  again  many  differences 
between  the  mercantile  law  and  the  general  law  have  to  be  pointed  out ; 
the  *  lex  Anastasiana,'  for  instance,  and  the  rescission  for  '  laesio  enormis ' 
are  not  recognized  by  mercantile  law,  the  tendency  being  to  remove  all  re- 
strictions  from  free  intercourse ;  a  slight  reaction  from  this  tendency  may 
he  noticed  in  the  usury  law  of  1880,  which  also  affects  the  subject  of 
sales.  Professor  Gdlnhut's  contribution  on  Stock  Exchange  transactions 
contains  much  that  is  interesting.  The  much  debated  question  about  the 
validity  of  purchases  and  sales,  the  result  of  which  is  not  the  transfer  of 
any  property,  but  the  gain  or  loss  of  the  difference  in  price  ('differenz 
geschkft '),  is  fully  discussed  and  answered  in  the  affirmative.  The  business 
in  options,  continuation  bargains,  and  other  stock  exchange  operations,  not 
generally  familiar  to  lawyers,  is  explained  with  great  clearness.  Professor 
Cohn  writes  on  lotteries,  but  his  article  seems  out  of  proportion  to  the 
importance  of  the  subject.  The  Editor's  article  on  Work  and  Labour 
wiU  be  interesting  to  English  lawyers,  because  it  shows  how  the  same 
questions  crop  up  in  different  legal  systems,  though  the  circumstances 
through  which  they  arise  are  not  identical.  The  point  which  exercised  our 
Courts  in  such  cases  as  Clay  v.  Tatea  and  Lee  v.  Oriffin  is  discussed  here 
for  quite  a  different  purpose.  The  view  taken  by  Prof.  Endemann  corre- 
sponds almost  literally  to  the  one  expressed  by  PoUock  C.  B.  in  the  former 
case.  Professor  GrOnhut's  monograph  on  Brokers  and  Commission  Mer- 
chants is  also  worthy  of  attention.  We  have  already  mentioned  that  the 
definition  of  Agency  ('  Yertretung ')  in  the  German  Handelsrecht  is  narrower 
than  that  of  Engliidi  law.  The  commission  merchant  in  Germany  is,  there- 
fore,  in  a  certain  sense  outside  of  the  law  of  agency,  and  the  compHcations 
which  have  arisen  in  Addison  v.  Gandcuequi  and  similar  cases  (conf.  the 
late  case  of  Mildred  v.  Maspofu,  8  App.  Cas.  874)  are  met  by  rules  which  seem 
clear  and  practical.     Another  consequence  is  the  right  of  the  commission 
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merchant  to  become  himself  a  party  to  the  contract,  on  which  hb  principal 
orders  him  to  enter  on  his  behaJf.  The  article  on  carrying  trades,  by 
Professor  Schott,  is  interesting  but  too  much  overloaded  with  details ;  it 
has  an  additional  chapter  on  telegraphs  and  telephones,  in  which  some 
important  and  interesting  points  are  discussed.  The  next  contribution 
deals  with  the  liability  for  loss  of  life  or  disablement  arising  in  the 
working  of  railways,  mines,  and  quarries,  as  regulated  by  the  Imperial 
statute  of  1 871;  Professor  Westerkamp  is  the  author.  Professor  Kloster- 
mann's  essay  on  the  publishing  business  follows  it. 

One  of  the  best  contributions  to  the  work  \a  that  by  Professor  Konig  on 
the  Law  of  Insurance.  The  author's  extensive  acquaintance  with  foreign 
literature  b  most  useful  in  the  treatment  of  a  subject  which  has  an  essen- 
tially international  character.  Dr.  Konig  has  made  good  use  of  English 
and  American  authorities,  and  has  understood  them  well.  A  few  points 
are  open  to  criticism.  A  word  might  have  been  said  on  implied  warranties 
(e.  g.  the  warranty  of  seaworthiness).  The  exceptional  character  of  contracts 
of  marine  insurance  and  fire  insurance  as  contracts  <  uberrimae  fidei '  might 
have  been  pointed  out,  as  the  discussion  on  misrepresentation  and  con- 
cealment of  material  facts  might  have  become  clearer  from  it.  The  rights 
arising  from  a  marine  policy  are  not  transferred  without  assignment  ('  ohne 
Cession ').  We  miss  a  reference  to  some  important  Statutes,  as  19  Geo.  IL 
c.  37  and  31  &  32  Vict.  c.  86.  If  we  consider  the  mass  of  material  Dr. 
Konig  has  had  to  master,  these  seem  minor  matters,  which  do  not  lessen  the 
great  merit  of  his  work.  The  concluding  portions  of  the  third  book  deal  with 
Credit  Transactions  (we  should  rather  call  them  Banking  Transactions ;  they 
include  Loans,  Deposits,  Open  Credits,  Current  Accounts,  and  the  law  of 
Pledges),  and  the  modes  of  payment  (set-off,  payment  into  a  banking 
account,  clearing  system,  cheques,  letters  of  credit,  etc.) ;  they  are  written 
by  Professors  GrttrJiut  and  Cohn. 

The  fourth  book  gives  a  detailed  account  of  Maritime  Law  (including 
Marine  Insurance  from  a  specially  German  point  of  view),  and  the  fifth  book 
has  the  law  of  Bills  of  Exchange.  The  first  part  of  this  last  book  is  written 
by  Professor  Kuntze  ;  it  contains  some  very  interesting  historical  material, 
but  there  is  a  tendency  to  speculative  divagations,  which  does  not  fit  into 
a  practical  handbook.  We  are  the  last  to  deny  the  high  importance  of  the 
logical  analysis  and  systematization  of  legal  conceptions,  but  they  should 
only  be  the  means  to  an  end,  not  an  end  in  itself.  If,  for  instance,  we 
examine  Prof.  Kuntze's  *  Creationstheorie '  (the  theory  according  to  which 
the  drawer  of  a  bill  of  exchange,  by  the  mere  fact  of  drawing  it,  ereaUB 
an  obligation  without  the  concurrence  of  another  party)  quite  inde- 
pendently of  its  theoretical  justification,  and  merely  with  a  view  to  its 
practical  application,  we  cannot  discover  any  rule  of  law  which  its  adoption 
would  alter,  or  any  difficulty  it  would  solve. 

On  the  whole,  we  think  Prof.  Endemann's  *  Handbuch '  will  be  a  very 
valuable  edition  to  the  literature  of  Commercial  Law.  There  is  no  doubt 
a  certain  want  of  proportion  in  the  prominence  given  to  individual  subjects, 
and  too  much  latitude  has  perhaps  been  allowed  to  the  contributors,  as  to 
the  method  to  be  adopted.  On  tiie  other  hand,  we  suppose  that  the  impo- 
sition of  strict  injunctions  in  these  respects;  would  have  deterred  many  firom 
giving  their  assistance.  Some  subjects  might  perhaps  have  been  included, 
which  would  have  made  the  book  more  complete ;  for  instance,  a  short  sum- 
mary of  bankruptcy  law  and  a  brief  review  of  the  main  features  of  civil 
procedure,  with  special  attention  to  the  '  Urkundenprozess '  and  to  the 
organization  of  the  commercial  divisions  of  the  Courts,  as  well  as  to  the 
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circumBtanceB  under  wliich  they  have  jurisdiction.  Otherwise,  the  selection 
of  the  suhjects  seems  a  good  one.  English  readers,  who  wish  to  have  a 
complete  survey  of  the  literature  and  the  leading  theories  on  any  particular 
hranch  of  Qerman  commercial  law,  will  he  ahle  to  find  it  in  Professor 
Endemann's  work  in  a  most  convenient  and  accessihle  form. 


A  Treatise  on  the  effect  of  the  Contract  of  Sale  on  the  Legal  Rights  cf 
Property  and  Possession  in  Goods,  Wares,  and  Merchandise.  By 
Lord  Blackburn.  Second  Edition  by  J.  C.  Graham.  London: 
Stevens  &  Sons.    1885.  Large  8vo.  xxxix  and  595  pp. 

A  SALE  of  goods,  reduced  to  its  commonest  expression,  consists  of  two 
successive  steps :  first,  the  ascertainment  of  the  specific  goods  to  be  sold, 
upon  which  the  jwoperty  in  them  forthwith  vests  in  the  purchaser ;  secondly, 
the  subsequent  delivery  of  possession  in  exchange  for  the  payment  of  the 
agreed  price.  But  in  the  interval  between  these  two  stages  it  may  happen 
either  that  the  goods  are  accidentally  lost  or  destroyed,  or  that  the  purchaser 
becomes  insolvent  In  the  former  case  the  loss  falls  on  the  buyer,  who  must 
pay  for  the  goods  which  had  become  his  previous  to  their  destruction ;  in 
the  latter  it  falls  on  the  vendor,  who  can  only  recover  a  dividend  on  the 
purchase  money  of  the  goods  which  have  passed  to  the  purchaser's 
assignees.  In  other  c^ses,  where  the  price  has  been  wholly  or  in  part  paid, 
but  the  property  in  the  g^ds  has  not  been  transferred,  the  purchaser  may 
incur  a  like  loss  by  the  insolvency  of  the  vendor,  since  he  has  not  obtained 
the  security  of  the  goods,  and  can  only  get  back  a  dividend  on  the  money 
he  has  paid.  These  rights  and  liabilities  are  again  liable  to  modification  by 
the  vendor's  rights  of  lien  and  stoppage  in  transitu,  as  weU  as  by  various 
forms  of  express  conditions  and  stipulations.  Hence  the  importance  of 
ascertaining  how  the  right  of  property  in  goods  is  affected  by  contracts  of 
sale.  And  just  this  was  the  precise  scope  of  Lord  Blackburn's  Treatise  on 
the  Contract  of  Sale  of  Qoods,  published  in  1845.  Setting  on  one  side 
exceptional  cases,  such  as  the  transfer  of  interests  in  ships,  deeds  of  title, 
shares,  stock,  &c.,  and  discarding  matters  belonging  to  the  general  law  of 
contracts,  as  Mutual  Assent  and  Consideration,  as  well  as  the  consideration 
of  rights  exercisable  after  the  complete  fulfilment  of  the  contract,  as  e.g. 
rescission  on  the  ground  of  fraud,  the  author  confined  himself  strictly  to  the 
above  defined  subject-matter  under  the  threefold  inquiry,  (L)  what  is 
necessary  to  satisfy  the  Statute  of  Frauds  so  as  to  render  valid  a  contract 
for  the  sale  of  moveable  corporeal  property,  (ii.)  what  agreements  amount 
to  a  bargain  and  sale,  so  as  to  pass  the  property,  and  what  are  executory 
only,  (iiL)  what  are  the  rights  reserved  to  a  vendor  who  has  transferred 
the  general  property  in  the  goods  to  the  purchaser,  but  has  not  yet  delivered 
possession  of  them  to  him. 

Nothing  could  exceed  the  logical  exactitude  with  which  the  author 
adhered  to  his  theme, — the  effects  of  the  contract  on  the  property  in  the 
goods.  It  would  have  been  interesting,  therefore,  to  have  been  told  in  the 
preface  to  this  the  first  re-issue  after  forty  years  of  so  classical  a  work,  the 
editor's  reasons  for  having  departed  in  any  respect  from  the  original  scheme 
of  the  book.  He  has  done  so  in  inserting  (pp.  165-170)  a  discussion  on 
mi  stake  as  to  the  person  or  subject-matter  of  the  contract,  which  belongs 
rather  to  the  general  law  of  contracts,  and  is  not  in  place,  even  when 
introduced  for  the  purpose  only  of  comparison  and  distinction,  in  a  section 
on  the  subsequent  appropriation  of  goods  to  the  contract.    He  has  done 
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80  again  in  inserting  the  whole  of  the  fourth  chapter  of  Part  HE  (pp.  508— 
536),  dealing  with  tiie  subject  of  the  recovery  of  damages  and  interest  for 
breaches  of  the  contract,  a  matter  but  indirectly  connected  with  the /ura  in 
rem  acquired  under  the  contract.  We  may  well  admit  that  these  additions 
may  increase  the  value  of  the  work  as  a  practical  treatise,  though  at  the 
expense  of  its  logical  symmetry;  but  if  that  were  the  motive  of  their 
insertion,  it  is  difficult  to  see  why  other  considerable  branches  of  the  law  of 
sales  of  personalty,  such  as  e.g.'  that  relating  to  the  effects  of  Fraud,  were 
not  also  incorporated. 

For  the  most  part,  however,  it  is  fair  to  say  that  the  editor  has  adhered 
to  his  author's  plan.  Thus  the  £Drty-tbree  pages  (pp.  198-241)  added  to 
the  section  on  express  conditions  precedent  to  the  passing  of  the  property, 
viz.  those  as  to  payment,  quality,  quantity,  time,  arrival  and  delivery, 
insurance,  &c.,  though  at  first  sight  only  loosely  connected  with  the  subject, 
inasmuch  as  most  of  the  cases  d^t  with  did  not  raise  directly  any  question 
as  to  the  right  of  property,  yet  on  careful  examination  will  appear  to  have  a 
close  connection  with  the  rest  of  the  section,  inasmuch  as  the  breach  of 
a  condition  going  to  the  performance  of  the  whole  contract  does  in  most 
cases,  if  insisted  on,  constitute  a  bar  to  the  passing  of  the  property,  although 
the  dispute  which  has  arisen  may  not  have  brought  any  question  as  to  the 
jus  in  rem  into  relief.  The  entirely  new  chapter  (pp.  268-310)  on 
Equitable  Interests  and  Assignments  is  obviously  within  the  spirit  of  tbe 
author's  plan,  more  especially  since  all  the  Divisions  of  the  High  Court 
have  acquired  the  power  to  deal  with  the  equitable  rights  arising  in  any 
case;  it  therefore  constitutes  a  most  valuable  addition  to  the  book,  and 
none  the  less  so  that  the  transactions  which  formed  the  subject  of  many 
of  the  cases  there  cited  would,  if  they  took  place  now,  be  held  to  have  given 
rise  to  legal  interests  or  choses  in  action  and  legal  assignments,  instead  of 
equitable. 

The  editor  describes  the  various  ways  in  which  such  interests  arise,  and 
then  deals  with  the  subject  with  admirable  clearness  under  the  three  heads 
of  (i.)  creation  of  the  equitable  interest,  (iL)  assignment  of  the  same,  and 
(iii.)  the  application  of  the  doctrine  of  ^a;  jxirte  Waring^  in  the  case  of 
double  insolvencies.  Again,  the  considerable  addition  made  to  the  chapter 
on  Bemedies  (pp.  484-507)  is  probably  sufficiently  cognate  to  the  original 
plan  to  justify  its  insertion.  The  editor  there  discusses  the  alternative 
remedies  of  the  vendor  where  the  vendee  has  dispensed  with  tender  (viz. 
either  to  sue  forthwith  for  damages  as  for  a  breach  of  the  contract,  or  to 
decline  to  treat  the  vendee's  refusal  as  a  breach  and  insist  on  the  perform- 
ance of  the  contract) ;  the  various  modes  of  ascertaining  the  rights  of  the 
vendee  where  there  has  been  no  tender  (including  the  quasi  specific  per- 
formance which  may  be  obtained  under  the  little  known  sec.  2  of  the 
Mercantile  Law  Amendment  Act,  19  &  20  Vict.  cap.  97) ;  the  rights  of  the 
vendor  by  reason  of  the  vendee's  non-acceptance ;  and  finally,  those  arising 
on  a  breach  of  warranty  discovered  after  acceptance,  with  a  statement  of 
the  difference  in  this  regard  between  a  contract  to  deliver  specified  and  one 
to  deliver  unspecified  goods  answering  only  to  an 'agreed  description. 

The  author's  method  was  always  first  to  expound  the  principles  which  he 
deemed  deducible  from  the  decisions  on  any  given  point,  and  then  to 
proceed  to  illustrate  them  by  a  review  of  the  decided  cases  in  their  order, 
stated  with  sufficient  fulness  to  exhibit  clearly  the  point  of  the  decision, 
and  so  as  to  indicate  the  stages  of  growth  through  which  the  doctrine  had 

>  Ex  parte  Waring,  19  Vee.  345,  a  Boee,  182. 
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passed.  This  method  has  been  followed  with  great  success  by  his  editor  in 
his  expansion  of  the  work,  his  expositions  of  principle  being  singularly 
clear  and  correct,  and  the  work  of  setting  out  the  cases  in  proof  of  principle 
leaving  nothing  to  be  desired.  A  large  part  of  his  work  has  necessarily 
consisted  in  adding  in  their  proper  places  the  large  number  of  decisions 
which  have  accuniulated  during  the  last  forty  years.  Besides  this,  he  has 
in  many  cases  supplemented  the  author's  authorities  by  setting  forth 
reported  cases  which  might  have  been  inserted  in  the  first  edition,  and 
which,  for  whatever  reason  omitted,  he  has  rightly  considered  to  have  a 
bearing  on  the  subject.  In  some  cases  he  has  altered  the  original  text, 
either  by  rearranging  the  order  of  a  particular  section  (as  in  the  cases  of 
express  conditions  and  property  by  estoppel  and  appropriation  by  election 
and  adoption),  by  omitting  passages  which  have  become  since  the  date  of 
first  publication  invalid  or  irrelevant,  or  by  expanding  expressions  of  the 
author  which  occasionally,  from  the  severe  conciseness  of  his  style,  rival 
some  morsel  of  terse  Latinity  in  their  power  of  taxing  the  attentive  scrutiny 
of  the  reader.  He  has  adhered  to  the  now  usual  plan  of  distinguish- 
ing the  new  matter  firom  the  old  by  brackets ;  but  it  is  a  testimony  to  the 
di£5culty  of  carrying  it  out  with  consistency  that,  putting  aside  cases  of 
accidental  omission  of  these  marks  (as  e.g.  at  pp.  21,  38,  44,  and  122),  it  is 
occasionally  necessary  to  modify  the  original  text  in  a  way  which  cannot  be 
conveniently  indicated  by  such  signs,  as  e.g.  where  some  connecting  particle 
or  phrase  has  been  dropped  or  some  new  one  has  to  be  substituted,  or  where 
for  some  other  reason  the  text  has  been  remodelled  without  notice  (as  e.  g. 
at  pp.  22,  183),  so  that  if  anything  should  turn  on  the  author's  ipsissima 
verba,  the  new  edition  cannot  be  safely  relied  on  to  show  what  they  were. 

On  the  whole,  however,  we  have  no  hesitation  in  saying  that  the  work 
has  been  edited  with  remarkable  ability  and  success,  and  if  we  may  hazard 
a  speculation  on  the  cause,  we  should  say  that  the  editor  has  so  diligently 
studied  the  excellent  methods  and  work  of  his  author  as  to  have  made 
himself  a  highly  competent  workman  in  the  same  kind. 


Our  Administration  of  India^  being  a  comjalete  account  of  the  Revenue  and 
Collectorate  Administration  in  all  departments^  with  special  reference 
to  the  work  and  duties  of  a  district  officer  in  Bengal.  By  H.  A.  D. 
Phillips.  London:  W.  Thacker  and  Co.  1886.  8vo.  xvi  and 
240  pp. 

The  author  of  this  work  has  already  published  two  other  Manuals,  one  of 
Bevenue  and  the  other  of  Criminal  Law,  for  the  use  of  members  of  the  Civil 
and  of  the  Uncovenanted  Service.  In  the  volume  before  us  he  sketches  with 
great  clearness  the  outline  and  expounds  the  principles  of  the  actual  adminis- 
tration of  a  district  in  Bengal,  Behar,  or  Orissa,  with  especial  reference  to  the 
work  of  a  Collector.  We  fear  that  the  ideas  of  the  average  British  house- 
holder about  the  duties  of  the  above-named  official  are  still  obscure  and  hazy. 
A  Collector  in  India  is  supposed  to  bear  some  resemblance  to  the  functionary 
of  the  same  name  in  England,  who  is  always  calling  at  inconvenient  times  for 
payment  of  rates  and  taxes,  and  also  is  vaguely  supposed  to  be  a  consenting 
party  to  the  increase  of  unnecessary  Board  Schools  and  to  the  wicked 
extravagance  of  a  vestry.  It  is  the  object  of  Mr.  Phillips  to  dispel  such 
erroneous  notions,  as  well  as  to  supply  the  young  civilian  with  a  useful 
manual  of  one  very  important  branch  of  his  active  duties.  In  this  he  has 
succeeded  very  well.    The  book  is  not  too  long.     The  divisions  of  such  sub- 
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jects  as  the  revenue  derived  from  land,  from  the  excise,  from  the  salt  licence 
and  the  stamp  duties,  are  precise  and  distinct.  The  statistics  and  figures  are 
taken  from  the  most  trustworthy  sources,  and  are  just  sufficient  to  illustrate 
the  narrative,  and  to  lead  to  reasonahle  and  sound  conclusions  without  over- 
whelming the  text  and  alarming  the  reader.  It  will  be  well  for  critics  and 
students  to  bear  in  mind  that  the  district  officer  in  his  main  capacities  is  the 
very  backbone  of  a  good  Indian  Administration.  He  is  the  head  of  the 
police ;  he  exercises  considerable  judicial  powers ;  he  collects  or  is  account- 
able for  the  public  revenue  of  a  district  in  all  its  branches ;  he  represents  the 
Court  of  Wards  in  the  cases  of  minors  when  heirs  to  landed  estates ;  and  he 
makes  reports  of  all  kinds,  r^;arding  the  rain-fall,  the  prospects  of  ihe  two 
harvests  of  the  year,  the  expansion  of  trade,  the  increase  and  distribution  of 
the  population,  and  divers  other  matters  intimately  connected  with  social 
economy,  public  order,  and  material  and  moral  progress.  In  a  general  way 
it  may  be  said  that  he  attains  these  objects  by  assiduous  work  in  office  for 
nine  months,  and  by  moving  about  in  tents  throughout  his  district  for  the 
remaining  three  months  of  the  year.  It  will  be  necessary  also  to  recollect 
that  If  r.  Phillips'  service  has  been  passed  in  Bengal,  a  part  of  Behar,  and  a 
district  of  Orissa ;  and  that  though  there  is  a  considerable  family  likeness  in 
the  work  done  by  all  district  officers,  whether  in  the  Punjab,  the  North- West 
Provinces,  Bombay  and  Madras,  or  Lower  Bengal,  yet  the  book  is  not 
intended  to  give  the  beginner  minute  instructions  for  making  a  village 
Settlement,  nor  to  lay  down  the  law  as  to  the  best  mode  of  dealing  with 
aggressive  firontier  tribes.  The  author's  experience  has  been  acquired  in 
highly-cultivated  and  densely-populated  districts,  where  the  jungle  has  given 
way  to  the  rice-field,  the  orchard,  and  the  garden,  during  a  century  of 
peaceful  administration,  and  where  the  growth  of  country  produce,  the 
development  of  agriculture,  and  the  expansion  of  trade  by  road,  rail,  and 
river,  have  been  literally  enormous. 

We  have  not  space  to  do  more  than  note  the  principal  topics  with  which 
this  Manual  deals.  There  is  a  short  chapter  on  a  very  difficult  and  a  very 
complicated  subject,  the  relation  of  landlord  to  tenant  and  of  both  to  the 
State.  Fully  to  comprehend  the  rights  and  obligations  of  these  three  parties, 
it  would  be  necessaiy  to  go  through  the  celebrated  Fifth  Report  of  the 
House  of  Commons  of  1812,  the  discussions  which  led  to  the  passing  of 
Act  X.  of  1859,  'the  Magna  Charta  of  the  Ryot,'  and  the  Blue  and  Green 
books  which  bore  fruit  in  the  Bengal  Tenancy  Act  of  last  year.  But 
Mr.  Phillips'  sketch  is  good  as  far  as  it  goes.  There  is  some  valuable  infor- 
mation on  the  Revenue  not  derived  from  land,  the  license  tax,  and  the 
Registration  of  landed  tenures.  In  this  latter  department  it  is  clear 
that  India  is  &r  ahead  of  England,  and  that  the  difficulties  about  an 
accurate  title  and  a  cheap  tranisfer  in  India  arise  from  the  corruption 
and  trickery  of  the  native  community,  and  not  from  the  carelessness  or 
inattention  of  Government  There  are  also  some  curious  details  about  the 
Census  of  188 1,  which  was  very  naturally  an  improvement  on  that  of  187a. 
We  have  only  room  to  state  that  the  Lieutenant  Governor  of  Bengal  rules  a 
population  of  nearly  seventy  millions ;  that  the  cost  of  making  tiie  Census 
was  light;  that  the  population  of  Behar  is  about  five  hundred  to  the 
square  mile ;  that  Bengal  Proper,  though  closely  packed  in  some  districts, 
shows  a  less  average :  and  that  in  the  whole  of  India  there  are  twenty 
millions  of  widows,  all  of  whom  married  at  a  very  early  age,  while  the 
greater  number,  by  the  inexorable  laws  of  caste,  are  condemned  to  a  life  of 
drudgery  and  wretchedness,  varied,  as  might  be  expected,  by  allurements  to 
vice,  crime,  and  degradation.    The  occasional  aridity  of  this  analysis  of 
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laws,  regulations,  and  official  statistics  is  further  relieved  by  a  graceful 
and  picturesque  sketch  of  a  village  in  the  agricultural  districts  of  Bengal. 
Nature  is  not  exactly  the  same  in  the  undulating  and  half-cleared  districts 
of  Western  Bengal  and  on  the  hanks  of  the  large  and  navigable  rivers  such 
as  the  Poddha  and  the  Megna  to  the  East.  The  former  districts  have  a 
rain-fall  of  some  fifty  inches,  and  the  latter  one  of  nearly  double  the 
amount.  But  there  is  a  bewildering  uniformity  in  villages  just  outside 
Calcutta,  and  in  villages  of  Jessore,  Nuddea  and  Moorshedabad  a  hundred 
miles  ofiF. 

Mr.  Phillips  here  and  there  indulges  in  some  political  remarks  as  to 
the  noisy  behaviour  of  the  Native  Bar,  the  unmerited  aspersions  cast  on 
hardworking  civilians,  and  the  diatribes  and  misrepresentations  of  such 
agitators  as  Mr.  Seymour  Keay,  Col.  R.  D.  Osborne,  Mr.  Wilfrid  Blunt, 
and  Baboo  Lai  Mohun  Ghose.  As  a  general  rule,  a  writer  of  manuals  or 
publications,  based  mainly  on  official  records,  need  not  display  his  political 
bias.  But  Mr.  Phillips,  looking  to  recent  agitation  and  the  policy  of  the 
late  Viceroy,  is  not  without  excuse.  His  deductions  and  ideas  are  generally 
sound.  He  writes  in  an  honest  and  a  fearless  spirit.  Published  at  a  time 
when  an  enquiry  into  the  Crown  Administration  of  India  seems  both 
necessary  and  imminent,  the  work  ought  to  be  of  use  to  such  persons  as 
approach  the  enquiry  in  a  spirit  of  impartiality  and  candour.  It  confirms 
the  view  taken  by  many  experts  of  the  inestimable  value  of  the  District 
Officer  as  a  link  between  the  .Oovemment  and  the  people,  and  of  the  im- 
policy of  Lord  Ripon's  ridiculous  schemes  for  educating  the  pat\ve  com- 
munity by  letting  it  do  costly  and  bad  work,  and  lowering  the  position 
and  influence  of  the  Collector-magistrate.  It  may  be  commended  to  passed 
candidates  for  the  Indian  Civil  Service  as  weU  as  to  members  of  the  newly 
elected  Parliament,  though  it  might  be  ungracious  to  ask  how  many  of  the 
latter  body  will  be  able  to  construe  the  Ghreek  quotation  with  which  the 
work  fittingly  ends,  or  to  recollect  the  context  of  the  chorus  in  the 
Agamemnon  from  which  it  is  extracted. 


Beporis  of  Cases  determined  hy  the  High  Court  of  Admiralty  and  upon 
Appeal  therefrom.  Temp.  Sir  Thomas  Salisbury  and  Sir 
Oeosge  Hay,  Judges,  1758-1774.  By  Sir  William  Burrell, 
Bart.,  LL.D.,  &c.  Together  with  Extracts  from  the  Books  and 
Records  of  the  High  Court  of  Admiralty  and  the  Court  of  the 
Judges'  Delegates,  1 584-1 839  ;  and  a  Collection  of  Cases  and 
Opinions  upon  Admiral^  Matters,  1701-1781.  Edited  by 
BfiGiNALD  G.  Marsden.  London :  W.  Clowes  &  Sons,  Limited. 
1885.   8vo.  415  pp. 

The  Black  Book  of  the  Admiralty  was  discovered,  we  believe,  in  some 
cellar  under  Somerset  House,  and  the  first  part  of  the  present  volume  seems 
to  have  lain  in  a  similar  concealment,  but  in  a  pleasanter  place — ^the  library 
of  West  Grinstead  Park.  Here  the  MS.  of  the  collection  has,  we  suppose, 
been  since  Sir  William  Burrell  placed  it  on  the  shelf.  This  gentleman 
seems  to  have  not  only  been  a  practical  advocate,  but  also  a  lover  of  anti- 
quities, and  it  would  be  gratifying  to  him  to  know  that  after  so  many  years* 
repose  his  notes  had  found  their  way  into  print.  The  entire  volume  is 
solely  of  antiquarian  interest ;  it  can  be  of  no  use  to  the  practitioner,  but 
it  helps  to  show  what  was  the  jurisdiction  of  the  Admiralty  Court  and  the 
state  of  Admiralty  Law  at  the  time  when  the  cases  which  it  contains  were 
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decided.  Hence  it  forms  a  not  unimportant  contribution  to  the  histoiy  of 
English  law,  and  should  find  a  place  in  every  law  library  that  aims  at 
completeness.  It  is  interesting,  for  example,  to  notice  that  whereas  in  1 769 
the  cardinal  rule  that  liens  rank  in  the  inverse  order  to  their  attachment 
was  in  doubt,  in  1 774  it  appears  to  have  been  settled.  For  in  the  first-named 
year,  in  the  case  of  Dunlop  v.  The  Proceeds  of  the  NeptwM^  a  bottomry  bond 
which  was  first  in  date  was  given  precedence  over  a  later  one  by  Sir  T. 
Salisbury ;  but  in  Mackenzie  v.  Ogilvie,  five  years  later,  Sir  G.  Hay  decided 
in  an  opposite  direction,  although  the  case  of  Dunlop  v.  The  Neptvne  was 
cited  before  him.  The  principle  has  for  many  years  been  undoubted,  and 
therefore  the  first  case  is  not  of  authority,  and  tiie  second  only  an  example 
of  familiar  law.  But  this  does  not  detract  from  their  interest  as  a  contri- 
bution to  the  history  of  our  maritime  law. 

The  inclusion  of  tiie  extnicts  from  the  records  of  the  Court  of  Admiralty 
in  this  volume  is  probably  to  be  explained  as  a  compromise.  They  may 
have  been  thought  worth  publishing,  but  not  quite  worth  publishing  apart. 
They  have,  at  any  rate,  no  connection  with  the  previous  cases.  The  first 
document  is  the  copy  of  a  letter  from  Queen  Elizabeth  to  the  Chief  Justice 
of  England,  with  reference  to  the  jurisdiction  and  business  of  the  Admiralty 
Court.  But  this  letter  is  simply  a  warning  to  the  Common  Law  judges  to 
take  special  care  not  to  try  cases  which  fell  within  the  jurisdiction  of  the 
Admindty  Court.  It  in  no  way  increases  the  knowledge  of  what  that 
jurisdiction  was ;  it  is,  in  fact,  little  more  than  evidence  of  a  conflict 
between  the  judges  of  the  civil  and  the  common  law. 

The  more  we  know  of  our  own  history  the  better,  and  so  it  may  fairly  be 
said  that  Mr.  Marsden  has  done  good  service  in  making  these  materials 
accessible  to  legal  and  historical  students.  We  do  not  find  it  explained 
upon  what  principle  the  selection  from  the  records  has  been  made.  Those 
who  wish  to  study  the  subject  thoroughly  might  have  been  provided  with 
some  indications  as  to  the  nature  and  value  of  that  which  is  not  published. 
We  must  presume,  however,  that  the  selections  are  in  the  editor's  judgment 
sufficiently  typical. 

Code  cf  Evidence  introduced  into  the  Assembly  at  the  Session  of  1885 ; 
being  the  Fourth  Part  of  Code  of  Civil  Procedure  reported  complete 
by  the  Practice  Commission  in  1850.  With  Notes  and  References. 
By  Chakles  D.  Baker.  New  York  :  Martin  B.  Brown.  1885. 
a4mo.     145  pp. 

Thb  Legislature  of  New  York  has  been  desperately  and  ineffectively 
*  grappling' — to  use  the  popular  word — with  the  problem  of  making  a  code  of 
the  civil  law.  As  a  beginning,  they  enacted  391  sections  in  1848.  Two 
years  later  a  complete  code  of  1885  sections  was  prepared,  but  the  sample 
had  been  liked  so  little  that  the  bulk  was  never  accepted.  In  1870,  by 
way  of  experiment,  another  complete  code  was  proposed  to  be  substituted  for 
the  existing  fragment.  It  had  3556  sections,  and  has  not  been  passed.  Now 
Mr.  Baker  reverts  to  the  code  prepared  in  1850,  and  republishes  the  224  sec- 
tions of  it  which  deal  with  the  law  of  evidence.  His  volume  is  nicely  printed 
and  of  a  size  suitable  for  the  waistcoat  pocket. 

The  code  begins,  as  might  be  expected  of  a  code  prepared  in  1848,  with 
philosophy,  and  very  bad  philosophy  too.  The  fifth  section  says :  '  The 
law  does  not  require  demonstration,  that  is,  such  a  degree  of  proof  as,  ex- 
cluding possibility  of  error,  produces  absolute  certainty ;  because  such  proof 
is  rarely  possible.     Moral  certainty  only  is  required,  or  that  degree  of  proof 
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which  produces  conyiction  in  an  unprejudiced  mind.*  This  section  has 
many  faults,  of  which  the  first  is  that  it  is  there  at  all.  If  it  only  means 
that  different  things  can  be  proved  with  different  degrees  of  certainty  it  is 
useless,  because  everybody  knows  that  that  is  so  whether  the  law  likes  it  or 
not.  If  it  means  anything  else  it  is  a  bad  piece  of  law,  and  can  only  do 
harm.  In  the  next  place  it  gives  a  reason  for  its  enactment,  contrary  to 
Bacon's  wise  maxim, '  incipiat  a  jussione.'  In  the  next  place,  the  reason  is 
not  true.  '  Such  proof  is  not  'rarely  possible,'  but  quite  impossible,  be- 
cause all  evidence  appeals  to  the  senses,  and  the  senses  may  be  deceived. 
Then  the  section  attaches  some  significance  to  the  meaningless  expression 

*  moral  certainty.'  And  finally  it  begs  the  question  in  the  word  '  unpre- 
judiced.' The  next  section  enacts  that  '  there  are  four  kinds  of  evidence : 
(i)  the  knowledge  of  the  court;  (2)  the  testimony  of  witnesses  ;  (3)  writ- 
ings ;  and  (4)  material  objects  presented  to  the  senses.'  The  fact  that  the 
court  takes  judicial  notice  of  the  days  of  the  week,  and  of  the  statutes  of  the 
Legislature,  is  not  a  kind  of  evidence.  A  writing  is  a  material  object  pre- 
sented to  the  senses.  The  code  might  as  well  have  divided  writing  into 
writing  in  ink  and  other  writing,  and  made  five  kinds  of  evidence 
instead  of  four.  Indeed  it  would  be  quite  easy  to  make  five  hundred  kinds 
in  this  haphazard  way.  The  '  testimony  of  witnesses,'  which  really  means 
the  fact  that  certain  sounds  are  hear.d  by  the  ears  of  the  court  or  jury,  is 
also  in  one  sense  a  succession  of  material  objects  presented  to  the  senses. 
At  least  there  is  no  apparent  reason  why  a  sound-wave  striking  on  the 
tympanum  should  not  be  caUed  a  material  object. 

lliis  division  of  the  '  kinds  of  evidence '  is  not  more  crude  and  illusory 
than  the  division,  which  immediately  follows  it,  into  *  degrees  of  evidence.' 
Section  7  is  as  follows:  *  There  are  several  [I]  degrees  of  evidence:  (i) 
Original  and  secondary ;  (2)  Direct  and  indirect ;  (3)  Primary,  partial,, 
satisfactory,  indispensable,  and  conclusive.'  The  use  of  the  word  *  several ' 
in  a  statutory  enactment  shows  how  little  thought  went  to  the  making  of 
this  code.  The  authors  were  modestly  conscious  that  they  had  not  dealt 
exhaustively  with  the  *  degrees  of  evidence.'  But  the  explanations  are  aa 
bad  as  the  enumeration.  <  §  8.  Original  evidence  is  an  original  writing 
or  material  object  introduced  in  evidence.'  It  will  be  remembered  that 
original  evidence  means  evidence  of  the  original  degree.  But  what 
'  original '  means  the  codifiers  did  not  think  it  worth  while  to  say,  probably 
because  it  had  never  occurred  to  them  that  they  did  not  know.  *  Material/ 
too,  is  a  bad  word  for  a  definition.  No  one  knows  with  any  approach  to 
accuracy  what  it  means  in  the  sense  in  which  it  is  obviously  used  here,  and 
it  has  the  disadvantage  of  being  also  frequently  used  in  the  sense  of '  rele- 
vant.'    The  two  following  sections  deal  with  direct  and  indirect  evidence. 

*  Direct  evidence  is  that  which  proves  the  fact  in  dispute  directly,  without 
an  inference  or  presumption,  and  which  in  itself,  if  true,  conclusively  estab- 
lishes that  fact.'  There  is  no  such  evidence.  Proof  is  nothing  but  inferences, 
and  there  cannot  be  evidence  which  proves  a  fact  without  an  inference.  Let 
us  take  an  example.  The  question  is  whether  A,  cut  ^.'s  throat.  C,  says, '  I 
saw  A.  cut  ^.'s  throat.'     This  statement  is  as  direct  as  it  can  possibly  be,  but 

*  without  an  inference '  it  proves  nothing.  From  the  fact  that  C.  makes  this 
statement,  the  jury  infer  that  C,  now  remembers  that  a  certain  impression 
was  made  on  his  eyes.  From  the  inferred  &ct  that  C.  has  this  recollection 
they  infer  that  the  impression  really  was  made  on  his  eyes.  From  the  fact 
inferred  at  two  removes  that  an  impression  was  made  on  C.'s  eyes,  they  infer 
that  A,  cut  BJb  throat.     To  talk  of  proof  without  an  inference  is  ridiculous. 

It  may  be  urged  that  the  insertion  in  a  code  of  all  this  nonsense  about 
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'  kinds  *  and  '  degrees '  of  evidence  does  no  harm.  This  is  not  qoite  so.  It 
is  qnite  possible  to  do  injustice  by  diverting  the  minds  of  those  who  have  to 
deal  with  facts  to  the  question  under  which  class  the  evidence  given  comes. 
The  real  question  is  always  '  What  conclusion  do  I,  as  a  sensible  man,  draw 
from  the  various  matters  which  I  have  seen,  heard,  felt,  tasted,  or  smelt  1 ' 
All  evidence  is  of  one  kind,  or,  which  is  much  the  same  thing,  every  piece  of 
evidence  is  of  a  different  kind  from  every  other  piece.  There  is  no  royal 
road  to  a  proper  estimate  of  its  value. 

The  last  offence  of  the  code  to  be  mentioned  here  is  that  section  48  directs 
the  court  to  take  judicial  notice  of  <  the  laws  of  nature.'  So  far  a^  con- 
cerns the  preliminary  part  of  this  legislative  scheme  the  people  of  New 
York  showed  great  good  sense  in  1850  in  refusing  to  have  anything  to  do 
with  it,  and  it  is  much  to  be  hoped,  in  the  interests  of  legal  science,  that 
they  will  do  so  again. 

A  Ouide  to  the  Criminal  Law  at  the  Bar  Final  and  for  Students  gene- 
rally. By  Chaelbs  Thwaitbs,  Solicitor.  London :  George 
Barber.  1885.  8vo.  86  pp.  The  Studewt's  Guide  to  the  Principles 
and  Practice  rf  the  Common  Law,  By  Johk  Indsrmaub,  Solicitor. 
London:  Oeorge  Barber.    1886.   8vo.    124  pp. 

It  appears  from  the  prefatory  advertisements  of  these  little  books  that 
they  are  the  second  and  third  members  of  a  series  of  four  in  course  of  pre- 
paration by  Messrs  Indermaur.  and  Thwaites,  which  is  eventually,  in  a 
'  consolidated '  form,  to  supply  all  the  information  which,  in  the  authors' 
opinion,  is  necessary  to  enable  a  student  to  pass  the  examination  which 
they  describe  as  the  '  Bar  Final.'  If  the  Bar  Examination  is  in  any  degree 
a  better  test  of  fitness  for  the  call  to  the  Bar  than  the  mere  eating  of  dinners 
which  it  was  devised  to  supplement,  and  if  the  two  works  now  under  con-' 
sideration  are  fair  specimens  of  the  series  of  four,  the  series  will  entirely  fail 
in  its  object.  No  one  expects  to  find  literary  skill,  legal  erudition,  or 
scientific  explanations  in  a  Student's  Guide,  and  it  is  no  reproach  to  Messrs. 
Indermaur  and  Thwaites  that  no  faint  reflection  of  any  one  of  the  three  is 
ever  permitted  to  illumine  their  pages.  What  the  student  has  a  right  to 
hope  for  is  information,  reasonably  correct  as  far  as  it  goes,  upon  notorious 
topics  of  examination.  Instead  of  this,  Messrs.  Indermaur  and  Thwaites — 
there  is  nothing  to  choose  between  them — present  their  customers  with  a 
bewildering  succession  of  gross  elementary  blunders,  of  which  it  would  be 
impossible  to  give  a  complete  account  without  quoting  from  every  page. 
A  few  examples,  selected  at  random,  will  justify  tiie  description. 

Both  writers  are  oppressed  by  a  strange  delusion  that '  every  crime  neces- 
sarily includes  a  tort,'  or,  as  one  of  them  beautifully  says,  seduced  by  the 
pseudo-logical  ring  of  his  fictitious  antithesis,  '  all  crimes  are  torts,  but  all 
torts  are  not  crimes.'  To  do  them  justice,  they  do  not  mention  as  instances 
homicide,  peijury,  blasphemy,  enlistment  in  the  service  of  a  belligerent 
power  when  England  is  neutral,  or  offences  against  morality  generally. 
A  crime  is  elsewhere  defined  as  ^  a  wrongful  act  affecting  the  public'  It 
would  not  be  easy  to  mention  many  crimes  which  can  fairly  be  said 
to  come  within  both  branches  of  this  definition.  None  of  tiie  crimes 
just  mentioned  are  wrongful  (i.  e.  tortious)  acts ;  and  most  of  the  crimes 
which  are  wrongful  acts  do  not  affect  the  public  in  any  especial  degree. 
'A  tort  as  distinguished  from  a  breach  of  contract  may  be  defined  as  a 
wrongful  act  consisting  of  the  violation  of  a  right  independently  of  the 
existence  of  any  contract.'     It  may  :  and  a  hen's  egg  may  be  defined  as  the 
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egg  of  a  ben.  Mr.  Thwaites  (p.  6)  describes  the  ^  intention  to  commit  high 
treason '  as  an  <  indictable  crime.'  Treason  which  consists  of  an  intention 
can  hardly  be  intended  to  be  committed,  and  the  intention  to  commit  treason 
of  other  kinds  is  not  in  itself  criminal.  It  is  impossible  to  imagine  any  one 
intending  to  imagine  the  Queen's  death  without  doing  it ;  while  intending  (for 
instance)  to  slay  the  Chancellor  doing  his  office  is  not  an  indictable  offence. 
Mr.  Indermaur  asserts  (p.  83)  that  an  action  of  deceit  will  not  lie  unless  the 
plaintiff  has  been  induced  to  make  a  contract.  Mr.  Thwaites  indicates  (p.  7), 
though  he  does  not  say  in  so  many  words,  that  felonies  are  not,  as  a  rule, 
triable  at  Quarter  Sessions.  Perhaps  he  does  not  know  that  larceny  is 
felony.  Almost  in  the  same  paragraph  he  states  generally  that  *  a  new  trial 
may  be  obtained  in  qases  of  misdemeanour.'  For  this  surprising  proposition 
he  quotes  R.  v.  Mawhey,  6  T.  R.  638.  In  this  well-known  case,  which  was 
decided  in  1796,  the  Judges  of  the  King's  Bench,  it  is  true,  used  expres- 
sions which,  taken  alone,  might  seem  to  justify  Mr.  Thwaites'  assertion. 
But  the  case  was  a  very  peculiar  one,  in  the  nature  of  a  road-indictment, 
and  had  been  removed  into  the  King's  Bench  by  certiorari,  and  sent  down 
to  the  assizes  for  trial  as  a  nisi  prius  record  (but  for  which  it  could  not  have 
been  argued  in  the  King's  Bench  at  all).  The  Court  said  they  had  power 
to  grant  a  new  trial,  but  refused  to  do  so  on  the  merits.  For  general 
purposes  it  is  perfectly  safe  to  say  that  there  can  no  more  be  a  new  trial  for 
misdemeanour  than  for  felony.  Mr.  Indermaur,  who  is  especially  strong  in  defi- 
nitions, observes  (p.  82)  that  'A  tort  is  an  injury  to  private  rights  remediable 
by  action  for  damages  and  arising  out  of  contract  or  not;'  from  which  it  appears 
that  in  his  estimation  not  only  are  all  crimes  torts,  but  aU  breaches  of  con- 
tract are  also  torts.  '  Injuria  signifies  a  legal  injury  for  which  an  action 
may  be  maintained.  Damnutn  signifies  some  damage  or  harm  not  neces- 
sarily enforceable  at  law.'  More  intelligible  but  also  more  wildly  wrong  ia 
Mr.  Thwaites*  statement  that  the  '  bare  concealment '  of  felony  is  misprision. 
That  part  of  the  ^  Guide '  which  refers  to  slander  contains  many  curious 
assertions,  of  which  not  the  least  startling  is  the  statement  that '  in  order 
to  maintain  an  action  of  slander  .  .  .  the  facts  to  be  proved  are  generally 
three:— (i)  The  uttering.  (2)  Malice.  (3)  The  damage  caused.'  It  is  a 
pity  to  introduce  a  perfectly  new  doctrine  of  '  malice '  into  the  law,  and  if 
it  must  be  done  it  would  be  well  to  explain  in  which  of  its  existing  senses 
or  in  what  new  one  the  word  is  used.  Among  other  information  on  the 
subject  of  Practice  we  are  told  that  the  effect  of  giving  notice  to  admit  docu- 
ments at  the  trial  is*'  that  if  the  party  to  whom  the  notice  is  given  admits 
the  documents  they  are  then  admissible.'  Of  course  the  admissibility  of 
documents  as  evidence  is  a  matter  with  which  notices  to  admit  have  no 
more  to  do  than  summonses  to  take  evidence  on  commission.  These 
specimens  ought  to  suffice  to  show  that  these  two  little  books  contain 
an  astonishing  number  of  blunders  of  amazingly  fine  water,  and,  whatever 
may  be  their  value  for  the  purposes  of  examination,  are  peifectly  worthless 
as  Ouides  to  any  one  who  wishes  to  know  anything  about  law. 


Grajf'i  Inn :  iti  history  and  associations :  compiled  from  original  and  un- 
published documents.  By  William  Ralph  Doxtthwaite,  Librarian. 
London :  Beeves  and  Turner.   1886.   8vo.  xxiii  and  283  pp. 

In  this  handsomely  produced  volume,  which  puts  to  shame  the  mean  sham 
Roxburghe  back  lately  introduced  for  Record  Office  publications,  the  librarian 
of  Qra/s  Inn  has  done  a  pious  work  that  might  well  be  imitated  elsewhere. 
It  would  be  foolish  to  pretend  that  the  book  will  be  found  amusing  by  or- 
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dinary  readers,  or  that  many  things  in  it  are  not  of  a  very  limited  local  or 
genealogical  interest.  Bat  these  are  just  the  things  which  need  to  be 
once  for  all  set  in  order  by  a  competent  hand,  and  made  available  for 
the  time  when  they  will  fit  into  the  historian's  or  philosopher's  work. 
Things  of  general  interest  take  care  of  themselves.  The  world  will  not 
forget  that  Bacon  was  an  ancient  of -Gray's  Inn,  or  that  the  Comedy  of 
Errors  was  performed,  it  seems  for  the  first  time,  in  that  Society's  hall.  It 
is  quite  proper  for  Mr.  Douthwaite  to  repeat  these  points ;  but  the  real 
reason  for  the  existence  of  his  book  lies  in  those  which  the  world  has  no 
time  to  remember.  So  far  as  the  history  of  Gray's  Inn  runs  parallel  with 
that  of  the  other  Inns  of  Coui't,  Mr.  Douthwaite  only  confirms  our  belief 
that  we  shall  never  know  much  more  than  Dugdale  and  Fortescue  tell  us. 
But  it  is  something  to  have  set  out  to  one's  hand  from  Waterhouse's  Com- 
mentary on  Fortescue  the  report  made  to  Henry  VIII.  by  Nicholas  Bacon 
and  others,  on  which  we  are  dependent  for  the  true  derivation  of  the  term 
barrister  (see  the  New  English  Dictionary  s,  v.).  Gray's  Inn,  at  one  time  the 
largest  of  the  Inns  of  Court,  is  now  the  smallest,  probably  because  of  its 
compara'tive  remoteness  from  the  modem  centres  of  legal  activity.  But  in 
one  way  the  loss  has  been  a  gain,  for  the  concentration  and  seclusion  have 
done  much  to  preserve  the  collegiate  character  which  in  the  other  Inns  had 
almost  died  out,  among  the  juniors  at  any  rate,  and  of  late  years  has  been 
only  partially  revived  through  the  institution  of  common-rooms.  The 
Gray's  Inn  Moot  Society,  which  has  now  flourished  for  ten  years,  is  the 
most  conspicuous  result  of  this  tendency,  and  an  excellent  one.  It  is  not 
much  to  the  credit  of  the  other  Inns  or  of  the  Council  of  Legal  Education 
that  no  sort  of  official  recognition  has  been  given  to  the  example  set  by 
Gray's  Inn,  which  might  naturally  and  properly  have  been  made  the  nucleus 
of  a  systematic  revival  of  the  ancient  exercises  in  a  form  adapted  to  modem 
requirements.  But  it  is  difficult  to  organize  teaching,  and  easy  to  multiply 
examinations ;  and  in  the  Inns  of  Court,  as  elsewhere,  the  false  pattern  set, 
with  the  best  of  intentions,  by  the  founders  of  the  University  of  London 
has  been  copied  with  disastrous  results. 

We  do  not  profess  to  have  verified  Mr.  Douthwaite's  authorities,  except 
80  far  as  they  are  familiar  to  any  one  who  has  turned  over  Dugdale's 
Origines]  and  many  of  them,  indeed,  are  unpublished.  But  there  are 
various  internal  evidences,  as  all  scholars  know,  by  which  one  can  make  a 
fair  guess ;  and  we  do  not  think  any  trained  reader  will  have  much  difficulty 
in  satisfying  himself  that  Mr.  Douthwaite  has  executed  his  undertaking  in  a 
workmanlike  and  trustworthy  manner. 


A  Treatise  on  the  Principles  and  Practice  of  the  Supreme  Court  Code 
[Neto  Zealand].  By  Chahles  James  Foster,  Christchurch,  N.  Z. 
Alfred  Simpson.    1885.    Large  8vo.    Ix  and  385  pp. 

Db.  Fosteb's  commentary  upon  the  New  Zealand  Supreme  Court  Code  is 
described  by  him  as  being  *  founded  upon  the  Home  Authorities  under  the 
Judicature  Acts  and  Orders  of  1873  and  1875,  and  upon  the  English 
Practice  generally  at  Common  Law,  in  Equity,  and  in  the  Probate  Court.' 
It  would  appear  from  the  substance  of  his  work  that  the  main  altera- 
tions in  the  law  effected  by  the  English  Bules  of  1883  have  been  adopted 
in  New  2iealand.  The  colonists,  however,  have  not  been  content  with  this, 
but  have  introduced,  at  what  precise  time  Dr.  Foster  does  not  expressly 
state,  certain  reforms  which  have  at  different  times  been  advocated  here, 
but  have  not  yet  secured  adoption.     For  instance,  he  tells  us  that  the 
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party  filing  any  pleading  'may  at  once  be  called  upon  to  yerify  it  in 
detail  by  oath,  and  the  issues  will  thus  be  insensibly  narrowed  down  to 
the  facts  really  in  dispute.'  For  this  large  innovation  it  may  safely  be 
said,  that  we  in  England  are  not  yet  prepared.  If  it  has  been  in  opera- 
tion in  New  Zealand  sufficiently  long,  it  would  haye  been  interesting  to 
learn  from  Dr.  Foster  how  it  works  in  practice.  The  notice  to  admit 
facts,  which  the  New  Zealanders  do  not  appear  to  haye  borrowed  from 
our  existing  Rules,  probably  effects  much  the  same  purpose,  without  pro- 
moting hard  swearing  in  an  equal  degree,  and  without  unduly  trenching 
on  the  right  which  a  litigant  ought  to  have  of  putting  his  adversary  to 
the  proof  of  matters  about  which  he  is  by  no  means  prepared  to  verify 
his  own  contentions  on  oath.  We  are  also  told  that  by  the  New  Zealand  Code, 
causes  '  always  may,  and  in  the  large  majority  of  cases  certainly  will  be 
tried  without  a  jury.*  There  are  many  eases  in  which  it  is  so  unlikely 
that  both  parties  would  consent  to  try  before  the  judge  only,  that  it  maybe 
hypercritical  to  suggest  that  in  some  of  them  no  judge  ought  to  be  required 
to  find  the  facts  on  his  own  responsibility.  As  to  the  prophecy,  experience 
in  this  country  hardly  bears  it  out,  as  the  number  of  cases  set  down  for 
trial  without  a  jury  in  the  Queen's  Bench  Division,  including  those  entered 
in  the  Chancery  Division,  and  transferred  for  trial,  sometimes  does  not 
equal,  and  never  considerably  exceeds  the  number  of  those  in  which  a  jury  is 
asked  for.  Dr.  Foster  especially  congratulates  his  countrymen  upon  the 
existing  provisions  as  to  costs,  whereby,  he  says,  '  an  intending  litigant  can 
now  approximately  calculate  not  merely  his  prospects  of  success,  but  what 
is  scarcely  less  important,  the  expense.'  This  seems  to  imply  that  the  dif- 
ference between  costs  as  between  party  and  party,  and  costs  as  between 
solicitor  and  client,  is  less  considerable  or  less  generally  understood  than  is 
the  case  with  us.  As  in  England,  the  judges  are  now  empowered  to  make 
a  successful  party  pay  his  opponent's  costs. 

Dr.  Foster's  presentment  of  the  *  Civil  Code '  of  New  Zealand  resembles  in 
general  plan  an  edition  of  our  own  Rules  of  Court,  with  notes  embodied  in 
the  text.  It  is,  of  course,  less  of  a  practical  handbook  and  more  of  a  scien- 
tific treatise  than  works  of  the  class  of  which  the  '  Annual  Practice '  is  the 
fullest  and  most  elaborate  specimen,  but  in  arrangement  it  bears  a  consider- 
able general  likeness  to  them.  It  is  divided  into  seven  parts,  wherein 
actions,  and  the  things  thereunto  belonging  and  resembling,  are  methodi- 
cally traced  from  the  cradle  of  the  writ  to  the  grave  of  costs  and 
litigation  in  Jjormd  paujperis.  One  part  deals  with  the  '  Extraordinary 
Remedies,'  known  here  as  injunctions  and  prerogative  writs.  The  text  of 
the  New  Zealand  Rules  of  Court  is  not  separately  given,  though  the  addi- 
tion of  an  appendix,  entitied  <  Rules  Not  Set  Out  in  Text,'  suggests  that  the 
whole,  with  a  few  exceptions,  must  be  embodied  in  the  preceding  chapters. 
The  authorities  cited  in  explanation  appear  to  be,  almost  if  not  quite  with- 
out exception,  English.  Some  of  them  are  little  more  than  local  in  their 
application,  for  instance  the  decision  in  CvHis  v.  Marsh,  that  at  Dorchester 
the  expression  '  10  o'clock'  meant  10  o'clock  at  Dorchester,  and  not  10 
o'clock  at  Greenwich.  It  would  probably  be  within  the  province  of  the 
New  Zealand  Legislature  to  make  a  uniform  time  for  New  Zealand  if  it 
thought  proper.  Taken  altogether.  Dr.  Foster's  book  presents  a  skilfully 
prepared  and  well -written  summary  of  the  law  and  practice  of  New 
Zealand.  But  it  is  strange  to  an  English  reader  to  be  dependent  upon 
footnotes  only  for  the  knowledge  whether  any  given  sentence  is  part  of  the 
written  law,  or  part  of  the  author's  disquisition  upon  it. 
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IfutUutes  and  History  of  Roman  Private  Law.  By  Dr.  Carl  Salkowski, 
Professor  in  the  University  of  Heidelberg.  Translated  and 
edited  by  E.  E.  Whitfield.  London:  Stevens  and  Haynes. 
i886.    8vo.    xxviii  and  1048  pp. 

The  idea  of  giving  English  students  of  Boman  Law  an  opportaniiy  of 
becoming  acquainted  with  the  German  '  Institntionen,'  or  elementary 
manuals  of  that  law  and  its  history,  was  well  conceived,  and  the  selection 
of  Prof.  Sfdkowski's  work  for  the  purpose  was  judicious :  for  it  follows  so  far 
as  possible  the  excellent  plan  of  letting  the  Boman  texts  tell  their  own  tale 
in  the  original,  without  being  so  long  and  elaborate  as  Pachta,  Kuntsse,  and 
other  writers  of  similar  text-books.  As  an  example  of  logical  arrangement 
of  topics  and  the  matter  relating  to  them  it  is  almost  unsurpassed ;  but 
much  of  the  merit  of  the  Oerman  bas  in  thb  case  been  lost  by  the  cumbrous- 
ness  of  the  English  replica,'  for  while  the  reader  of  the  original  had  before 
his  eyes  a  conspectus  of  the  rules  on  any  given  subject  within  the  compass 
of  a  page  or  two,  they  are  here  spread  over  a  much  larger  quantity  of  paper, 
and  reference  from  the  author's  exposition  to  the  Latin  citations  by  which  . 
it  is  established  or  illustrated  is  far  less  easy  and  convenient.  We  can 
readily  imagine  an  English  student  remarking  to  himself  that  if  this  is  an 
elementary  manual  of  Boman  Law,  Boman  Law  is  not  f6r  the  like  of  himu 

Besides  translating  both  Salkowski*s  German  and  the  Latin  texts,  Mr. 
Whitfield  has  added,  in  the  form  of  marginal  notes,  abundant  references  to 
foreign  as  well  as  English  works  on  Jurisprudence,  English  and  Boman  Law. 
We  are  inclined  to  think  that  these  are  the  most  valuable  part  of  the  book : 
for  much  care  and  judgment  are  shown  in  selecting  these  guides  to  more 
advanced  reading,  and  if  a  man  reads  even  a  moiety  of  the  authorities  to 
which  he  is  refeired  he  will  have  got  some  way  past  an  elementary  know- 
ledge of  his  subject.  Upon  the  general  execution  of  Mr.  Whitfield's  task  we 
cannot  pronounce  a  very  favourable  opinion.  When  he  is  on  the  firm 
ground  of  law,  the  German  text  has  not  suffered  much  in  translation ;  but 
he  is  clearly  unable  to  cope  with  the  subdued  transcendentalism  with  which 
no  German  book  on  a  learned  subject  can  afford  to  dispense,  and  his  selec- 
tion of  English  equivalents  for  technical  terms  very  often  suggests  that  he 
does  not  understand  the  topic  with  which  he  is  dealing.  The  first  portion 
of  the  book  (on  '  The  Elements ')  supplies  numerous  illustrations  of  the 
first  defect.  For  instance,  we  read  (on  p.  4)  *  what  is  called  an  institute  of 
law  is  the  simple  sum  of  the  legal  relations  regarding  what  is  common  to 
them:'  (on  p.  21)  'by  analogy  is  understood  that  application  to  similar 
cases  of  a  law  which,  derived  from  its  intrinsic  sequence,  is  according  to  its 
essential  principles:'  both  of  these  definitions  or  sentences  are  to  an 
ordinary  reader  perfectly  meaningless,  for  the  sense  of  the  original  is  not 
rendered.  The  justice  of  our  second  piece  of  criticism  is  perhaps  su£Eiciently 
vindicated  by  the  translation  of  ' Bechtsmitter  by  'legal  remedies:'  of 
« Pfandrecht '  by  *  pledge-right : '  of  *  Notherbrecht '  by  *  necessary  inherit- 
ance : '  of  '  Gesetzlich '  by  'legal '  (instead  of  '  statutory '  or  *  based  on  the 
Twelve  Tables ').  But  the  most  unsatisfactory  part  of  the  book  is  the 
translation  of  the  Latin  text,  which  sh6ws  the  editor  (whether  as  scholar  or 
Bomanist)  to  be  very  insufficiently  qualified  for  his  task.  Where  he  could 
avail  himself  of  assistance,  as  in  dealing  with  passages  from  Gains'  or 
Justinian's  Listitutes,  he  is  in  general  fairly  correct ;  but  immediately  he 
passes  to  the  Digest,  Code,  or  non-legal  writers  his  troubles  begin,  and  it  is 
no  exaggeratio^  to  say  that  unpardonable  mistakes  are  sown  broadcast 
through  his  pages.     Want  of  space  prevents  our  pointing  out  a  tithe  of 
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them,  but  the  following  are  a  few  speciinens  taken  at  random  from  all  parts 
of  the  translation  : — 

Siye  solyendo  sunt  bona  sive  non  sunt,  *  Whether  the  succession  admit  or 
not  of  valuation'  (p.  25):    se  circumvenire,  'to   overreach  themselves' 

{instead  of  'one  another/  p.  93) :  arbitrariae  actiones,  '  capricious  actions ' 
p.  128) :  actio  rei  persecutoria  or  rei.  persequendae  causa  comparata, '  suit 
for  a  specific  thing '  {paanm) :  nee  jurare  nee  juqurandum  referre, '  neithei; 
to  make  oath  nor  to  be  willing  to  answer  the  oath'  (p*  140)  :  si  hereditas 
lapsa  sit, '  if  the  inheritance  has  Mien  through '  (for  '  fallen  in  value/  p.  152) : 
actio  resititui  debet, '  an  action  ought  to  be  given  for  reinstatement '  (p«  157) : 
quamquam  alii,  antequam  nascatur  nequaquam  prosit,  '  although  in  no  way 
benefiting  another  before  it  is  bom '  (p.  161) :  nee  possideri  intelligitur  jus 
incorporale, '  not  even  is  the  possession  of  an  incorporeal  right  supposed ' 
(p.  363)  :  fiindus, '  a  farm '  (p.  375,  &c.):  in  communi  dividundo  judicio  nihil 
pervenit  ultra  .  .  .  et  si  quid  in  his  damni  datum  factumve  est  ...  '  even 
if  an  injury  has  been  inflicted  or  done  to  them'  (p.  681):  ea  quae  per 
infitiationem  in  lite  crescunt,  'sums  which  accumulate  in  a  suit  through 
disclaimer '  (p.  684) :  pactorum  quaedam  in  rem  sunt,  quaedam  in  personam, 
<  some  agreements  relate  to  the  thing,  some  to  the  person '  (p.  7 1 2) :  bonorum 
possessionem  petere '  to  sue  far  the  possession  of  goods '  (p.  777,  &c.) :  quorum 
imaginarius  usus  est, '  of  which  only  fanciful  use  is  made '  (for  '  whose  use 
is  merely  imaginary,' p.  801) :  antequam  in  suam  tutelam  venit,  'before  he 
entered  into  his  tutek^^ '  (with  a  still  more  strange  editorial  gloss,  p.  810). 

TAe  Contract  cf  Marine  Insurance.  By  Chabxbs  McAkthtjb.  London : 
Stevens  and  Sons.     1885.     8vo.    zxiii  and  351  pp. 

Ik  this  book,  which,  as  appears  firom  the  preface,  is  the  development 
of  a  smaller  work  by  the  same  author,  we  have  an  old  friend  with  a  new 
face.  Mr.  McArthur  claims  as  the  distinctive  feature  of  his  work,  as  com- 
pared with  other  treatises  on  the  subject,  '  including  the  great  work  of 
Amould,'  the  examination  piece-meal  of  that  most  ambiguous  yet  uni- 
versal instrument,  Lloyd's  policy.  If  there  is  any  doubt  as  to  whether 
Mr.  McArthur's  treatment  of  the  subject  of  Marine  Insurance  will  be  found 
as  acceptable  to  the  practical  man  of  business  as  the  careful  and  thorough 
manipulation  which  it  has  received  at  the  hands  of  Park,  Marshall  and 
Amould,  there  can  be  none  whatever  as  to  which  method  will  find  the 
greater  favour  in  the  eyes  of  practical  lawyers.  The  common  form  of 
Lloyd's  policy,  however  much  it  may  be  respected  and  cherished  by  those 
who  have  most  to  do  with  it,  has  at  all  times,  as  Mr.  Justice  Buller  de- 
clared nearly  a  hundred  years  ago  (since  which  time  there  has  been  no 
alteration  in  the  form,  except  in  its  opening  words),  been  considered  in 
courts  of  law  as  an  absurd  and  incoherent  instrument ;  and  therefore  such 
an  instrument  is  by  no  means  adapted,  from  a  legal  point  of  view,  to  the 
treatment  it  has  here  received. 

In  consequence  of  this  novel  system,  any  matters  which  are  outside  of 
the  common  form  of  Lloyd's  policy,  except  so  far  as  they  come  under 
the  miscellaneous  clauses  which  at  times  find  a  place  in  such  a  policy, 
are  almost  unnoticed  in  Mr.  McArthur's  book.  Thus,  as  in  Mr.  Lowndes' 
Treatise  on  Marine  Insurance,  the  subject  of  Mutual  Insurance  Societies  or 
Clubs  finds  practically  no  place  in  it.  This  is  a  very  important  omission, 
and,  should  the  demand  for  the  book  require  the  publication  of  a  second 
edition  at  a  future  time,  it  should  be  rectified  without  fieiil,  seeing  what  an 
important  place  such  clubs  now  occupy  in  the  shipping  world.  It  would 
be  an  invidious  task,  and  a  lengthy  one,  to  compare  the  relative  merits  of 
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Mr.  McArthnr  8  and  Mr.  Lowndes'  books  on  Marine  Insurance ;  but  we 
may  shortly  say  that  there  is  perhaps  more  minuteness  of  detail  in 
Mr.  McArthur's,  This  is  especially  the  case  in  the  chapter  on  Oeneral 
Average.  Mr.  McArthur  and  Mr.  Lowndes,  while  each  recognises  the 
actual  state  of  the  law  in  holding  that  in  the  event  of  damage  to  goods 
under  the  protection  of  a  marine  policy,  the  partial  loss  must  be  ascertained 
by  a  comparison  of  the  gross  values  of  the  sound  and  damaged  goods,  are 
at  issue  as  to  the  soundness  of  the  principle  involved ;  the  former  contend- 
ing that  the  decision  of  the  Court  of  King's  Bench,  protecting  the  under- 
writer from  the  uncertainty  of  a  fluctuating  market,  is  in  accordance  with 
the  principles  upon  which  the  contract  of  indemnity  is  founded ;  the  latter 
insisting  tiiat  the  comparison  of  the  net  values  of  the  sound  and  damaged 
goods,  though  it  would  lay  the  underwriter  open  to  the  fluctuation  of  the 
markets,  would  yet  result  in  a  more  equitable  settlement  of  the  loss  than 
that  now  prescribed  by  law.  When  two  such  practical  men  are  at  issue  on 
a  point  so  technical,  we  are  inclined  to  ask,  with  Pope,  '  Who  shall  decide, 
when  doctors  disagree  1'  and  to  be  thankful  that,  so  far  as  the  law  of 
England  is  concerned,  the  question  has  been  settled  for  more  than  eighty 
years.  We  cannot  accept  Mr.  Mc Arthur's  statement  on  page  1 6  as  to  the 
retention  of  the  policy  by  the  underwriter  pending  payment  of  the  pre- 
mium. We  believe  that  the  usual  custom  is  for  the  assured  to  prepare  the 
policy  (in  a  case  of  insurance  by  an  ordinary  Lloyd's  policy)  and  to  haind  it 
to  the  underwriters  for  signature  ;  and  that  the  policy  is  frequently  signed 
and  returned  to  the  assured  or  his  broker  long  before  payment  of  the 
premium.  We  must  also  note  as  a  drawback  that  in  many  places  in  this 
book  propositions  of  law  are  advanced — we  do  not  suggest,  incorrectly— 
without  being  supported  by  reference  to  any  legal  aul^ority ;  and  that 
where  references  are  given,  they  are  in  many  cases  incorrect,  or  taken  from 
obsolete  editions  of  the  works  cited. 

Notwithstanding  these  defects,  Mr.  McArthur*B  book  lays  before  the 
reader,  on  the  whole,  a  clear  and  correct  view  of  the  law  of  Marine 
Insurance  :  the  style  of  writing  is  pleasing  and  the  text  is  full  of  interest : 
the-  appendix  contains  much  information  of  value  to  the  practical  man  of 
business  :  and  the  index  is  copious,  terse,  and  accurate.  Although  hardly 
destined  to  be  of  authority  as  a  legal  text-book,  this  volume  will  doubtless 
be  largely  used  as  a  guide  by  commercial  men. 

WoodfalV%  Late  of  Landlord  and  Tenant.  The  thirteenth  edition.  By 
J.  M.  Lely.  London :  H.  Sweet  &  Sons,  W.  Maxwell  &  Son, 
Stevens  &  Sons.  Large  8vo.  Ixxxi  and  1063  pp. 
A  THIRTEENTH  edition  of  a  well-knovm  book,  and  by  the  same  editor  as  the 
two  last,  needs  no  recommendation,  and  is  all  but  exempt  from  criticism. 
We  would  only  suggest,  as  an  interesting  metaphysical  problem,  whether 
this  be  really  the  same  book  as  the  original  Woodfall,  now  not  even  sur- 
viving in  at  least  two  of  the  libraries  of  the  Inns  of  Court :  a  thing  much 
amiss,  for  the  first  edition  of  a  book  ought  always  to  be  preserved,  and  also 
every  edition  (like  Harrison's  first  of  this  veiy  book)  that  amounts  to  a 
substantial  recasting.  A  practical  suggestion .  which  follows  is  that,  in 
justice  to  the  editors,  the  name  of  Woodfall,  if  not  removed  from  the  title- 
page,  should  at  least  have  been  shifted  to  a  secondary  position,  like  that  of 
Passow  in  a  .certain  intermediate  stage  of  Liddell  and  Scott's  Lexicon. 
Also  the  superposition  of  divers  prefaces  to  former  editions,  consisting 
mostly  of  matter  inapplicable  to  the  current  edition,  might  well  have  been 
dispensed  with. 
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In  order  to  test  the  present  edition  somewhere,  we  have  tamed  to  the 
chapter  on  'Eights  and  Liabilities  as  between  Landlord  or  Tenant  and 
Third  Persons/  Considering  the  difSculty  of  many  points  under  this  head, 
we  doubt  if  the  chapter  is  full  enough ;  and  a  general  reference  to  a  para- 
graph of  Story's  Equity  Jurisprudence  is,  since  the  Judicature  Acts,  a 
rather  summary  way  of  dealing  with  the  remedy  by  injunction  in  an  English 
book.  In  citing  Cooper  y.  Crabtree,  a  rather  interesting  case  in  the  Court 
of  Appeal  (1882),  the  reference  to  the  Law  Reports,  20  Ch.  D.  589,  is  not 
given.  We  are  a  little  surprised  that  Mitchell  v.  Dariey  Main  Colliery 
Compcmy  has  not  found  a  place  even  in  the  Addenda.  Either  Mr.  Lely  or 
his  immediate  predecessor  has,  to  his  credit,  duly  escaped  the  trap  set  by 
the  peculiar  form  in  which  Gandy  v.  Jubber,  5  B.  &  S.  78,  stands  in  the 
books.  That  case  was  on  the  point  of  being  reversed  in  the  Exchequer 
Chamber,  but  the  parties  agreed  meanwhile  (5  B.  &  S.  485)  and  the  judg- 
ment which  had  been  prepared  (9  B.  &  S.  15)  was  not  delivered.  We  agree 
with  Mr.  Lely  that  the  undelivered  judgment,  supported  as  it  is  by  the 
later  authorities,  may  be  taken  as  good  law.  So  far  as  this  sample  goes, 
the  merits  of  the  editorial  work  are  substantial  and  the  shortcomings 
minute ;  and  we  have  no  reason  to  suppose  that  the  bulk  is  inferior. 

Practical  Treatise  cf  the  Law  cf  Bating.  Second  Edition.  By  Edwabd 
James  Castle.  London:  Stevens  and  Sons.  1886.  8vo.  xxviii 
and  570  pp. 
Mb.  Castle's  treatise  on  the  Law  of  Eating,  a  second  edition  of  which 
was  published  at  the  beginning  of  the  present  year,  is  a  good  specimen  of 
sound  and  useful  work  on  a  not  particidarly  attractive  subject.  The  style 
is  pleasant  and  the  arrangement  suitable.  In  a  book  of  this  kind  which  is 
seldom  perused  for  improvement  a  great  deal  depends  upon  the  index,  and 
Mr.  Castle's  index  seems  commendably  full.  Three  very  recent  cases  are  re- 
ported in  the  appendix,  the  reports  cited  being  those  of  the  Times  newspaper. 
These  reports  may  be  useful  to  enable  future  readers  of  this  edition  of  Mr. 
Castle's  to  identify  the  cases,  but  it  is  open  to  doubt,  considering  how  much 
we  still  suffer  and  how  much  more  we  shall  suffer  from  over-reporting, 
whether  any  reference  to  reports  which  have  no  authority  at  all  is  quite 
legitimate.  The  ^  Historical  Introduction '  with  which  Mr.  Castle  begins 
brings  down  the  history  of  rates  and  rating  authorities  and  statutes  only  so 
far  as  Sir  Anthony  Early's  case  in  1633. 

Precedents  cf  Leeds  of  Arrangement  between  Debtors  and  Creditors^  with 
Introductory  Chapters,  By  Geobge  Woodford  Lawrance.  2nd 
Edition.  London:  Stevens  and  Sons.  1886.  8vo.  xviii and  120pp. 
This  second  edition  of  a  short  and  useful  work  will  be  welcomed  by  the 
profession.  It  will  be  especially  useful  in  the  numerous  cases  where  it  is 
desired  to  arrange  the  affairs  of  a  debtor  without  recourse  to  the  procedure 
of  the  Act  of  1883.  The  larger  part  of  the  work  is  devoted  to  cases  of  this 
class,  and  we  feel  bound  to  add  that  the  reader  seems  scarcely  warned  suffi- 
ciently that  a  taint  of  illegality  now  affects  all  such  arrangements.  The 
author  indeed  somewhat  quaintly  tells  us  that  if  a  deed  of  arrangement 
should  be  overreached  by  a  receiving  order  within  three  months  the  position 
of  the  trustee  will  be  ' not  pleasant'  (op.  cit.,  p.  18) ;  but  on  the  whole  he 
takes  a  sanguine  view  of  the  position  of  persons  acting  under  private 
arrangement.'  In  our  view,  however,  the  case  of  Ex  parte  Vaughan,  L.  K,  14, 
Q.  R  D.  25,  which  the  author  cites,  is  full  rather  of  warning  than  comfort 
to  trustees  of  private  arrangements. 
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The  questioii  of  private  vertus  public  oomporitions  and  arrangementB  ia 
one  full  of  difficiilty  and  requires  definite  solution.  InsolTents  and  their 
adyisers  for  the  most  part  prefer  privacy,  while  the  mercantile  community 
is  in  favour  of  publicity  in  all  cases.  In  the  meantime  such  a  work  as  the 
present  will  be  of  much  use  to  the  practitioner. 

Inventions  and  how  to  patent  tkem,  A  practical  guide  to  patentees. 
By  T.  Eustace  Smith.  London:  W.  H.  Kelly.  1886.  Small 
8yo.    viii  and  104  pp. 

This  book  possesses  a  combination  of  merits  in  a  small  compass.  It  is  at 
once  a  practical  guide  for  inventors,  and  a  handy  book  for  the  lawyer.  The 
requirements  of  the  inventor  are  well  thought  out,  and  the  directions  for 
his  guidance  simply  expressed  and  well  arranged.  The  salient  points  of 
patent  law  are  disencumbered  from  unnecessary  detail,  and  stated  with 
clearness  and  precision. 

There  is,  after  all,  no  great  mystery  about  the  principles  of  patent  law. 
They  consist  of  a  few  common-sense  deductions  from  the  constitutional  law 
embodied  in  the  Statute  of  Monopolies  (21  James  I.  c.  3) — that  the  Crown 
has  no  power  to  grant  a  monopoly  except  to  the  first  and  true  inventor  of  a 
new  manufacture;  and  the  conditions,  made  by  subsequent  legislation,  that  the 
invention  must  be  properly  specified  and  disclosed.  The  difficulties  in  the 
application  of  the  principles  arise  from  the  multitude  of  existing  industries 
and  their  rapid  modification  by  the  fertility  of  inventors.  It  must  be  con- 
fessed that  lliere  is  too  much  tendency  in  some  of  the  literature  on  patents, 
to  invest  the  subject  with  an  air  of  mystery  which  is  entirely  avoided  in  the 
book  before  us. 

The  work  shows  some  slight  signs  of  haste  in  final  revision.  For  instance, 
on  p.  55  we  are  referred  to  an  '  earlier  '  part  of  the  book  for  what  appears 
to  be  contained  in  Part  Y,  p.  %ipoBU  On  p.  74, 1. 19, '  granters'  should  be 
'  grantees.'  There  is  a  confused  arrangement,  which  should  be  altered,  in 
the  sentence  at  the  foot  of  p.  89. 

We  think  that  any  one  who  meditates  applying  for  a  patent  will  do  well, 
before  seeking  further  advice,  to  spend  half-a-crown  on  the  purchase  of  this 
little  book.  A  careful  perusal  will  give  him  much  valuable  information, 
and  may  save  him  expense  and  disappointment. 

The  Complete  Annual  Digest  of  every  reported  case  in  all  the  Courts  for 
the  year  1885.    Edited  by  Alfred  Ehden.    Compiled  by  Herbert 
Thompson.     London  :  W.  Clowes  and  Sons.   1886.   Large  8vo. 
xciv  and  512  columns. 
Wb  have  again  to  acknowledge  the  receipt  of  this  useful  Annual    It  is 
always  a  satisfaction  in  practice  to  be  able  to  turn  at  once  to  the  latest 
judicial  authority ;  the  more  so  when  we  have  become  used  to  skip  exten- 
sively in  reading  the  Law  Reports.     To  test  the  completeness  of  the  collec- 
tion before  us  (which  is  stated  to  be  made  up  to  the  ist  of  December,  1885), 
we  turn  to  the  heading  *  Husband  and  Wife— Married  Women's  Property 
Acts.'     On  the  question — whether  property  to  which  on  the  ist  of  January, 
1 883,  a  married  woman  was  entitled  in  reversion,  and  which  has  since  fallen 
into  possession,  has  become  separate  property  under  the  5th  section  of  the 
Act  of  1882 — ^we  find  five  conflicting  decisions,  the  balance  of  authority 
being  for  the  affirmative.     The  question  came  up  to  the  Court  of  Appeal  in 
Esid  V.  Reid^  22nd  January,  1886,  and  was  there  decided  in  the  negative. 
The  reports  seem  to  have  been  ransacked  for  authorities,  but  none  are  cited 
from  any  report  previous  to  ist  December,  1885,  except  those  which  are 
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collected  nnden  the  above  heading  of  this  Digest.  These  cases  at  once 
illustrate  the  care  with  which  this  collection  has  been  made ;  and  serve  as  a 
warning  against  too  implicit  a  reliance  upon  this  or  any  other  collection  of 
recent  authorities. 

Manual  of  Revenue  and  Collectarate  Law.  With  Annotations  by 
H.  A.  D.  Phillips,  Calcutta.  Calcutta :  Thacker,  Spink  &  Co. 
1884.  8vo.  vii  and  1032  pp. 
This  book  is  not  at  first  sight  very  interesting  to  English  readers.  Yet 
it  is  worth  their  while  to  look  at  it,  if  only  to  see  the  nature  of  the  work 
which  an  Indian  '  District  *  Officer  has  to  perform.  There  is  not  a  subject 
connected  with  the  land  which  he  has  not  to  consider.  To  assess  the 
revenue  he  must  know  something  of  agriculture.  Then  he  has  to  administer 
the  law  relating  to  roads,  drainage,  embankments,  registration,  acquisition 
for  public  purposes,  and  so  forth.  Besides  this,  he  has  to  look  after  the 
revenue  on  salt,  opium,  stamps,  and  trade  licenses.  He  also  takes  charge 
of  infants  and  their  estates,  and  manages  sales  for  arrears  of  revenue,  with 
a  number  of  other  minor  duties.  This,  it  must  be  remembered,  is  only  one 
side  of  his  duties,  for  every  '  collector '  is  also  a  magistrate,  and  as  such 
administers  the  criminal  law. 

The  Preface  is  not  very  instructive,  and  it  is  a  little  too  much  to  hope 
from  a  Manual  of  this  kind  that  it  will '  substitute  certainty  for  uncertainty.' 
Indeed,  it  is  to  be  feared  that  the  editor  labours  under  the  delusion  so 
common  in  India  that  Courts  of  Law  can  give  decisions  which  in  the  space 
of  a  few  lines  can  solve  any  legal  difficulty.  In  the  first  five  pages 
we  come  upon  a  question  which  no  Court  and  no  Legislature  has  been  able 
as  yet  satisfactorily  to  settle — the  exact  rights  of  riparian  proprietors  when 
the  stream  shifts  its  course.  But  the  book  will  probably  be  a  useful  one, 
as  it  brings  some  fifty  Acts  of  the  Legislature  into  a  portable  form.  We 
recommend  it  to  the  attention  of  the  Civil  Service  Commissioners,  and 
suggest  to  them  to  consider  whether,  during  what  is  called  the  'special 
preparation '  of  young  men  for  the  Indian  Ci^  Service,  it  might  not  be  as 
well  to  examine  them  in  some  of  these  ^cts  instead  of  in  Sandars'  Justinian, 
or  the  Contract  Act,  or  the  Civil  Procedure  Code,  which  are  almost 
entirely  useless  to  them  when  they  arrive  in  India. 

Tke  Elements  qf  Jurisprudence.  By  Thomas  Ekskine  Holland.  Third 
Edition.  Oxfoi^ :  Clarendon  Press.  1886.  8yo.  xixand372pp. 
This  book  has  taken  a  standing  which  makes  detailed  comment  on  a  new 
edition  superfluous.  Prof.  Holland  has  remodelled  and  somewhat  developed 
his  exposition  of  the  relation  of  apparent  to  real  consent  in  contract.  He 
says  that  <  here,  more  even  than  elsewhere,  the  law  looks,  not  at  the  will  itself, 
but  at  the  will  as  voluntarily  manifested.'  To  this,  except  perhaps  the  words 
we  have  italicized,  we  cannot  object.  But  to  substitute  the  manifestation 
for  the  will  itself  in  the  main  conception  of  agreement,  as  Prof.  Holland 
seems  inclined  to  do,  is  to  disregard  the  normal  and  sane  aspect  of  things  for 
abnormal  and  diseased  aspects,  or  to  turn  the  law  of  Contract  into  a  Law  of 
Estoppel.  It  is  strange  that,  holding  such  a  view.  Prof.  Holland  should 
elsewhere  adhere  to  the  wrong  definition  of  negligence  or  ctdpa  as  '  a  state  of 
mind.'  Negligence  is  the  opposite  of  diligence,  and  diligence  is  not  a  state 
of  mind.  But  it  is  something  that  Austin's  cumbrous  rubbish  about  negli- 
gence, heedlessness,  and  rashness  is  relegated  to  a  footnote.  In  the  next 
edition  we  trust  it  may  wholly  disappear. 
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TAe  AcU  relating  to  Building  Societies^  comprising  the  Act  of  1836  and 
the  Building  Societies  Acts,  1874,  1875,  ^^779  1884,  and  the 
Treasury  Regulations,  1884.  By  E.  A.  Wubtzburg.  London : 
Stevens  &  Sons.  1886.  Small  8vo.  xii  and  270  pp. 
This  is  a  hook  ahout  which  there  is  little  to  say;  the  most  striking  matter 
in  regard  to  it  is  the  way  in  which  it  shews  how  corioasly  anhasioesslike 
the  Legislature  is  in  dealing  with  its  Statutes.  Of  all  suhjects  in  the  world, 
one  would  suppose  that  that  of  Building  Societies  required  a  single  clear 
and  intelligihle  Act  to  regulate  it.  But  as  the  heading  to  this  notice  shews. 
Parliament  has  left  the  investor  in  Building  Societies  to  find  his  way  through 
a  numher  of  Acts.  The  '  copious  notes '  to  which  the  title  page  calls  our 
attention  are  rather  small  legal  treatises  than  notes,  that  for  example  on 
sect.  I  of  6  and  7  Will.  lY.  0.  32,  extends  from  p.  15  to  p.  37.  But  so  much 
of  the  hook  as  consists  of  Mr.  Wurtzhurg's  work  is  clearly  and  sensihly  done, 
though  perhaps  it  is  rather  diffuse.  Thus,  in  regard  to  the  personal  liahility 
of  the  trustee  or  secretary,  in  order  to  exemplify  the  statement  that  if  one  of 
these  persons  wishes  to  avoid  personal  liahility,  he  must  use  explicit  words 
to  shew  that  intention,  and  that  the  addition  of  the  words  *  trustee  or  secre- 
tary' is  not  enough,  we  find  three  cases  cited,  and  the  promissory  note  in 
each  set  out.  One  of  these  would  have  been  quite  enough,  and  indeed  the 
statement  that  the  words  ^  trustee  or  secretary'  ai^  insufficient,  really  requires 
no  exemplification.  Nearly  half  the  hook  consists  of  the  Treasury  Regula- 
tions, and  Precedents  of  Rules  and  Deeds,  which  will  add  to  the  useftdness 
of  the  work,  as  will  also  the  satisfactory  index,  an  essential  and  most 
necessary  feature  of  a  book  such  as  this. 


Dutch  Village  Communities  on  the  Hudson  River,     By  Irving  Eltikg. 

(In  John  Hopkins' University  Studies.)     Baltimore.    1886.   8vo. 

68  pp. 
This  is  a  careful  study  of  local  origtnea,  which  may  lead  to  a  controversy 
between  Low-Dutch  New  York  and  Anglo-Saxon  New  England  as  to 
priorities  in  importing  self-governm'ent  and  townships.  For  the  general 
history  of  institutions  it  is  all  one  whether  the  American  township  was 
derived  by  one  or  another  channel  from  the  common  Teutonic  habit,  even  as 
it  matters  not  to  the  lawyer  whether  a  settled  rule  of  the  common  law  was 
first  laid  down  in  the  King's  Bench,  Common  Pleas,  or  Exchequer.  But 
evidence  of  the  revival  of  dormant  archaisms  in  a  new  country  is  always 
interesting. 

The  Governance  of  England :  otherwise  called  the  difference  between  an 
absolute  and  a  limited  monarchy.  By  Sir  John  Fortbscue^  Kt. 
Edited  by  Charles  Plummeb.  Oxford :  Clarendon  Press.  1885. 
8vo.  xxiii  and  387  pp. 

This  is  an  excellent  specimen  of  the  ways  in  which  a  student  of  history 
can  help  students  of  law  on  the  ground  common  to  both  sciences.  Mr. 
Flummer's  critical  and  exegetical  apparatus  are  so  fully  and  carefully 
ordered  that  it  is  needless  for  us  at  present  to  add  anything.  He  has  made 
the  earliest  treatise  on  the  English  Constitution  an  open  book  instead  of  a 
practically  closed  one.  We  shall  only  cite — not  as  a  fair  sample  of  Fortescue's 
work — a  grotesque  bit  of  medieval  etymology.  *  Policia  dicitur  a  poles, 
quod  est  plures,  et  ycos,  scientia.' 
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The  History  of  the  English  Constitution.  By  Dr.  Rudolph  Gnbist. 
Translated  by  Philip  A.  Ashwoeth.  a  vols.  London:  William 
Clowes  and  Sons,  Limited.  i885.  8vo.  Vol.  I.  xvi  and 
437  pp. ;  Vol.  II.  vii  and  466  pp. 

Mb.  Philip  Ashwobth  has  done  good  service  to  readers  of  every  class 
by  translating  Oneist's  EngUsche  Verfassimgsgesckichte  into  English,  for  he  has 
enabled  everyone  to  study  the  works  of  an  author  who  has  seen  more  clearly 
into  the  essential  nature  of  English  constitutional  history  than  any  writer 
who  has  treated  of  our  constitution.  Mr.  Ashworth  has  performed  his  duties 
as  a  translator  with  care  and  conscientiousness.  His  one  defect  is,  that,  like 
many  Englishmen  who  have  immersed  themselves  in  German  literature,  he 
has  become  Germanized,  and  uses  turns  of  expression  and  of  thought  which 
would  certainly  not  be  natural  to  any  English  writer.  Anyone  will  see  what 
we  mean  who  looks  at  voL  i.  p.  11 1  of  the  translation ;  it  ends  in  these 
words:  'Having  advanced  in  periion  to  the  supreme  government  of  the 
realm,  the  county  and  municipal  unions  comprehend  in  themselves  both 
feudal  and  local  law,  military  and  municipal  constitutions,  ruling  classes 
(prelates  and  nobles),  and  middle  classes  (knights  and  burgesses),  all  in  a 
living  organization.'  These  sentences  contain  a  meaning,  but  they  require 
to  be  done  into  the  vulgar  tongue,  or  rather  into  the  vulgar  mode  of  English 
thought,  before  an  un-Germanized  Englishman  can  see  what  that  meaning  is. 
It  is,  however,  little  short  of  ingratitude  to  carp  at  the  defects  of  a  work, 
the  performance  of  which  by  Mr.  Ashworth  is  of  such  signal  benefit  to  the 
public ;  and  our  whole  object  in  the  short  space  at  our  conmiand  is  to  point 
out  to  students  unacquainted  with  Gneist's  writings  what  are  the  special 
merits  of  that  author's  constitutional  treatises. 

A  critic  who  wishes  to  obtain  an  insight  into  the  characteristics  of 
Gneist's  work,  can  take  no  better  course  than  to  read  and  re-read  Gneist's 
admirable  chapter  on  the  Republic,  or,  to  use  our  ordinary  English  ex- 
pression, the  Commonwealth. '  Such  a  perusal  of  what  is  after  all  merely 
one  fragment  of  a  monumental  work,  will  show  that  Gneist's  treat- 
ment of  a  perplexing  part  of  our  history  is  marked  by  three  noteworthy 
features. 

First.  The  basis  of  Gneist's  conclusion  is  sound  and  extensive  knowledge 
of  English  history  as  a  whole.  This  capacity  for  looking  at  the  development 
of  institutions  in  their  entirety  is  a  quality  in  which  English  writers  on  the 
Commonwealth  have  in  general  been  wanting.  It  is  the  lack  of  the  power 
to  take  a  comprehensive  view  of  historical  events  which  has  prevented  the 
laboriousness,  the  industry,  the  insight,  the  imaginative  genius  of  Carlyle 
from  producing  an  account  of  Puritanism  which  can  satisfy  the  judgment  of 
calm  enquirers.  The  general  impression  left  on  readers  by  his  Cromtodl  is 
that  for  once  heroes  appeared  in  the  land,  that  they  appeared  in  an  heroic 
age,  did  heroic  deeds,  and  failed  so  completely  of  achieving  any  permanent 
good  for  their  country,  that  the  nation  was,  after  years  of  heroic  government, 
prepared  to  welcome  back  with  acclamations  the  most  worthless  and  the 
meanest  of  the  Stuarts.  Gneist,  on  the  other  hand,  not  by  means  of  rhetoric 
but  by  the  force  of  mere  facts,  shows  both  the  greatness  of  the  Puritans  and 
the  reason  why  Puritanism  missed  its  mark.  Paradoxical  as  the  conclusion 
sounds,  Charles  I  and  Cromwell  each  failed  for  the  same  reason:  they 
neither  of  them  could  establish  that  combination  of  vigorous  government  and 
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respect  for  law  which  England  desired,  and  which,  after  efforts  Listing 
throughout  more  than  a  century,  she  attained* 

Secimdly.  Oneist  shows  precisely  what  were  the  forces  which  were  too 
strong  hoth  for  the  loyal  and  stupid  despotism  of  Charles,  and  for  the  democratic 
and  intelligent  despotism  of  Cromwell.  The  organization  of  English  society 
was  in  the  seventeenth  century,  perhaps  even  more  than  at  present,  based  on 
the  goTemment  of  the  country  by  the  leaders  of  the  most  influential  claisses, 
subject  to  the  supremacy  of  the  law  enforced  in  the  last  resort  by  judges  who, 
though  they  represented  the  power  of  the  Crown,  thoroughly  sympathised 
with  the  feelings  and  habits  of  the  nation.  The  administrative  machinery 
in  Church  and  State  was  essentially  national ;  any  government,  which,  like 
that  of  Charles  or  of  the  Protector,  rested  on  the  support  of  a  minority, 
necessarily  found — ^as  Oneist  makes  perfectly  clear — eitiier  that  the  persons 
through  whom  the  administration  must  be  carried  on,  such  as  Judges,  Lord- 
Lieutenants,  or  Magistrates,  would  not  carry  out  the  policy  of  the  executive, 
or  that  the  executive  must  rely  upon  the  support  of  a  standing  army,  that  is 
become  avowedly  despotic.  The  Protector's  failure  to  found  a  permanent 
Commonwealth  depended  upon  no  accident ;  it  could  have  been  avoided  (if 
at  all)  only  by  his  becoming  King,  that  is  taking  up  a  position  recognised 
by  the  law  and  compatible  with  respect  for  law.  '  A  king  of  England,'  says 
Thorloe,  *can  only  succeed  to  a  limited  prerogative,  and  most  govern 
according  to  the  known  laws.  A  protector,  although  with  less  nominal 
authority,  has  all  that  the  sword  ean  give  him.'  .  Cromwell's  refusal  of  the 
Crown  doomed  his  policy  to  failure.  Whether  the  error  was  due  to  want  of 
statesmanship,  or  to  want  of  audacity,  must  remain  an  open  question.  Bat 
students  of  Gneist's  book  will  not  doubt  it  was  an  error,  though  possibly  an 
inevitable  error. 

Thirdly*  The  reason  why  Oneist  is  able  to  throw  so  much  light,  not 
only  on  one  very  perplexed  period  of  English  history,  but  on  the  whole 
development  of  our  national  institutions,  is  not  either  entirely  or  chiefly  his 
intimate  knowledge  of  English  constitutional  history,  though  his  knowledge 
is  very  great.  The  secret  of  his  strength  is  that  he,  beyond  any  other  writer 
we  know  of,  takes  into  account  the  immense- influence  of  English  law,  or,  to 
put  the  same  thing  in  other  words,  grasps  more  fully  than  other  constitu- 
tionalists the  fi&ct  that  the  law  of  England  has  given  expression  to  and  has 
in  turn  re-acted  upon  the  national  character  of  Englishmen.  This  is  a  little 
concealed  by  his  rather  singular  use  of  the  word  '  self-government.'  It  does 
not  with  Oneist,  as  it  generally  does  with  writers  like  De  Tocqueville,  mean 
the  authority  of  local  bodies  as  opposed  to  the  authority  of  the  central 
executive.  Our  author  is  fully  aware  that  the  local  administration  of 
England  is  by  no  means  the  strong  point  of  the  constitution.  The  term 
'self-government'  in  his  mouth  means  the  government  of  the  nation 
according  to  the  laws  which  express  the  will  and  spirit  of  the  nation.  This 
kind  of  ^  self-government '  is,  as  Oneist  again  and  again  points  out,  consis- 
tent with  the  existence  of  a  strong  central  executive.  Tlie  more  students 
imbibe  the  spirit  of  his  work,  the  more  clearly  they  will  perceive  that  the 
supremacy  of  the  law  of  the  land  is  of  the  essence  of  the  English  Constitution, 
and  that  this  supremacy  of  the  law  originates  in  the  early  and  undisputed 
authority  of  the  Crown.  The  power  of  the  king  has  been  in  a  sense  the 
cause  of  the  freedom  of  the  nation.  This  is  one  of  those  apparent  paradoxes 
which  embody  an  indisputable  truth,  and  this  truth  has  been  made  apparent 
by  Oneist  because  he  has  studied  history  as  a  lawyer. 
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Tie  System  of  Legal  Procedure  in  England^  with  Swedish  parallels  [we 
translate  the  title!.  By  G.  Fahlckanz,  juris  utriusque  candidatus, 
Deputy  District  Judge.     Stockholm:  Loostrom  &  Co.     1885. 

Thb  Legal  Refonn  Committee  of  the  Incorporated  Law  Society  for  Ire- 
land report,  as  the  result  of  their  investigations  into  procedure,  that  in 
Sweden  *  there  is  no  har  nor  any  corresponding  body  of  trained  lawyers,  nor 
any  body  of  men  corresponding  to  solicitors.  Any  man  may  plead  his  case 
before  the  Courts  in  person,  or  he  may  employ  anybody  else  he  pleases  to 
conduct  his  case  for  him.  Some  of  the  men  who  are  so  employed  are  men 
who  have  passed  legal  examinations  at  the  universities ;  but  among  those 
who  plead  in  Court  are  persons  who  have  failed  in  other  professions  .... 
There  is  no  body  to  regulate  the  affairs  of  the  legal  profession  in  Sweden.' 
In  this  state  of  things,  foreign  plaintiffs,  whom  an  evil  fate  has  driven  to 
venture  upon  the  stormy  sea  of  Swedish  litigation,  will  be  neither  surprised 
nor  sorry  that  an  honourable  and  high-spirited  Swedish  gentleman  has  felt  it 
his  duty  to  urge  upon  his  countrymen  the  necessity  of  reforming  their  legal 
procedure.  Without  in  the  least  impeaching  their  personal  integrity,  Mr. 
Fahlcranz  narrates  various  incidents  from  his  own  experience  when  an  advo- 
cate which  certainly  indicate  a  low  tone  of  business  morality  among  the 
heterogeneous  body  of  amateurs  who  undertake  the  conduct  of  litigation  in 
Sweden.  Finding  all  attempts  to  arouse  the  conscience  of  others  on  this 
point  met  only  with  the  confident  assurance  that '  French  and  English  advo- 
cates were,  in  this  very  respect  of  guile  and  chicanery,  proficients  compared 
with  whom  the  trickiest  Swedish  jurist  would  never  be  more  than  a  mere 
bungler,'  Mr.  Fahlcranz  made  careful  enquiries  on  the  spot  as  to  the  rules 
of  practice  and  the  standard  of  professional  morality  prevailing  in  Christiania, 
Hamburg,  Paris,  and  London.  The  conclusion  at  which  he  arrives  is,  that 
conduct '  which  Norwegian,  German,  French,  and  English  advocates  unani- 
mously and  unhesitatingly  condemn  as  unworthy,  dishonourable  and  deserv- 
ing of  punishment  is  considered  by  the  most  respectable  Swedish  jurists  to 
be  just  and  right,  or  at  any  rate  business-like  and  unexceptionable.' 

Mr.  Fahlcranz  has  given  special  attention  to  English  practice,  having  spent 
altogether  more  than  a  year  in  studying  the  procedure  of  the  London  Courts. 
We  may  take  a  legitimate  pride  in  the  fact  that  he  was  led  to  adopt  this 
course,  and  to  publish  so  elaborate  a  study  of  English  procedure  as  the  best 
means  of  promoting  a  higher  tone  to  the  practice  of  law  in  his  own  country, 
by  '  the  impression  derived  from  a  variety  of  circumstances  that  in  England 
litigation  is  freer  than  in  any  other  country  from  those  particular  faults 
under  which  it  labours  in  Sweden.'  But  gratifying  as  Mr.  Fahlcranz's  testi- 
mony is,  the  surprise  with  which  he  welcomes  some  quite  ordinary  instances 
of  honourable  feeling  or  legal  efficiency  tends  rather  to  the  condemnation  of 
Swedish  than  to  any  very  high  encomium  on  English  justice.  That  railway 
officials  should  dispense  with  the  daily  production  of  a  season-ticket,  or  that 
a  Court  should  telegraph  off  an  injunction  upon  the  scarcely  coherent  appli- 
cation of  a  distressed  plaintiff  in  person,  are  in  themselves  no  great  achieve- 
ments of  civilization,  nor  necessarily  incompatible  with  the  existence  of  grave 
injustice  ;  but  it  would  apparently  be  chimerical  to  look  for  anything  of  the 
sort  in  Sweden.  Yet  Mr,  Fahlcranz  is  probably  quite  right  in  attributing 
the  superior  manifestation  of  just  feeling  in  English  life  not  so  much  to  any 
inferior  personal  integrity  of  his  countrymen  as  to  their  thoroughly  vicious 
and  arbitrary  system  of  administering  the  law. 

The  body  of  the  work  consists  of  an  account  of  the  powers  and  limits  of 
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oor  Courts,  the  jary-system,  the  leading  features  of  pleading,  of  the  rules  of 
evidence,  of  trial  in  open  Court,  of  Chamber  business,  of  Appeal  and  County 
Court  Procedure,  Ac.  Then  follow  essays  on  the  characteristics  of  the  Eng- 
lish system  specially  striking  to  a  Swede,  such  as  the  uniformity  secured  to 
our  jurisprudence  by  the  fact  that  a  comparatively  small  number  of  judges  of 
the  Queen's  Bench  Division  go  circuit  over  the  whole  kingdom,  and  that  the 
growth  of  discrepant  traditions  of  justice  is  firmly  held  in  check  by  the  con- 
centration of  all  the  Superior  Courts  in  London.  The  plan  of  illustrating 
a  question  by  exhibits  seems  to  be  another  of  the  little  moralities  which 
are  unknown  in  Sweden,  for  Mr.  Fahlcranz  was  so  much  impressed  virith  its 
obvious  advantages  that  he  has  inserted  a  picture  of  the  trial  of  BeU  v.  Lawet 
(in  which,  in  truth,  the  practice  was  monstrously  abused)  as  a  frontispiece. 
The  absence  of  a  Code,  the  division  of  functions  between  the  two  legal 
professions,  and  the  jury-system  are  also  further  treated  of,  and  the  book 
concludes  with  a  few  verbailm  extracts  from  some  recent  cases.  Great  pains 
have  evidently  been  taken  to  insure  accuracy — ^indeed  we  have  detected 
nothing  worse  than  the  common  but  unauthorized  phrase  '  Statement  of 
Defence.'  The  preface  makes  very  handsome  acknowledgment  of  friendly 
assistance  received  by  the  author  from  many  EInglish  lawyers — above  all,  from 
Lord  Justice  Lindley,  to  whom,  in  common  with  the  Swedish  minister  in 
London,  the  book  is  dedicated. 


A  Hist^^  of  Taxation  and  Taxes  in  England  from  the  earliest  times  to 
tie  present  day.  By  Stephen  Dowell,  Assistant  Solicitor  of  In- 
land Revenue.  4  vols.  London :  Lonpfmans,  Green  &  Co. 
1884.  8vo.  Vol.  L  xvii  and  297  pp.;  Vol.  IL  xx  and  449 
pp.;  Vol.  IIL  xviii  and  379  pp. ;  Vol.  IV.  xviii  and  476  pp. 

Mb.  Dowbll's  elaborate  History  of  Taxation  and  Taxes  is  not  exactly 
light  or  easy  reading,  and  a  critic  may  predict  with  some  confidence  that 
Mr.  Dowell's  work  will  never  obtain  wide  popularity  among  general  readers. 
But  it  is  a  book  which  serious  historians  wUl,  we  suspect,  find  they  cannot 
without  great  loss  neglect.  The  history  of  economics  is  not  a  lively  or 
fascinating,  but  it  is  a  most  instructive  study ;  and  whoever  looks  into 
Mr.  Dowell's  pages  will  soon  convince  himself  that  the  annals  of  taxation, 
lying,  as  they  do,  just  on  the  borderland  between  the  spheres  of  law  and  the 
spheres  of  history,  have  been  far  too  much  neglected  by  philosophic  enquirers 
into  the  causes  of  national  progress,  and  farther  that  the  prosperity  of 
England  has  a  very  close  connection  with  our  system  of  taxation.  Here,  as 
elsewhere,  the  astounding  acuteness  of  Montesquieu  has  seized  at  a  glance  a 
feature  of  English  institutions  to  which  very  insuflScient  prominence  is  given 
by  professed  historians.  The  19th  and  20th  chapters  of  the  13th  book  of  his 
Esprit  des  Lois  comment  upon  the  advantages  of  the  system  by  which  the 
State  itself  levies  its  taxes  for  its  own  advantage  {la  rigie)  compared  with 
the  disastrous  results  of  farming  the  taxes,  and  no  reader  can  doubt  that 
Montesquieu  has  in  his  mind  the  distinction  between  the  habitual  system  of 
England,  and  what  in  his  time  was  the  system  invariably  pursued  in  France. 
It  is  hardly  an  exaggeration  to  say  that  farming  the  taxes  was  the  ruin  of 
French  finance,  and  that  the  non-existence  in  England  of  the  class  of 
farmers-general  was  the  source  of  our  financial  prosperity.  But  an  investi- 
gation into  the  causes  why  the  English  methods  of  taxation  were  in  the 
main  different  from  and  far  less  oppressive  than  those  of  the  Continent, 
leads  one  into  enquiries  and  speculations  which  touch  the  very  roots  of  our 
institutions.     In  other  words,  writings  like  those  of  Mr.  Dowell's  deal  with 
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a  matter  of  primary  historical  importance.  He  too,  like  Oneist,  sheds, 
unconsciously  it  may  be,  curious  light  on  the  Puritan  revolution,  and  on  one 
cause  of  the  lasting  unpopularity  of  Puritanism.  Our  modem  system  of 
taxation  dates  from  the  Comn^onwealth.  Good  government,  and  especially 
good  government  which  involves  the  maintenance  of  a  large  standing  army, 
meant  in  the  seventeenth  century  in  England,  as  it  does  in  the  nineteenth 
century  in  Italy,  dear  government,  and  dear  government  means  heavy  taxes. 
We  cannot  but  suspect  that  the  success  of  the  Commonwealth  in  raising  a 
large  revenue,  had  a  good  deal  to  do  with  the  failure  of  the  Puritans  to  enUst 
popular  sympathy.  This  is  a  matter  on  which  Mr.  Dowell  has  nothing  to 
say.  He  has  conscientiously,  perhaps  too  conscientiously  for  his  popular 
reputation,  kept  to  his  proper  subject.  His  sole  aim  is  to  give  us  an  account 
of  the  history  and  growth  of  taxes ;  he  does  not  concern  himself  with  the 
historical  inferences  which  his  statements  suggest.  But  this  does  not  make 
them  a  whit  the  less  full  of  suggestiveness  and  instruction. 


A  Guide  to  the  Income  Tax  Acts :  for  the  use  of  the  English  Income  Tax 
Payer.  By  Aethur  M.  Ellis.  Second  Edition.  London: 
Stevens  &  Sons.     1886.     8yo.     xvi  and  291  pp. 

Is  it  possible  to  write  a  popular  work  on  the  income  taxi  We 
doubt  it.  The  income  tax  statutes,  together  with  the  judicial  decisions 
upon  their  construction,  make  up  a  whole  branch  of  the  law  of  revenue ; 
they  are  crabbedly  drawn,  one  may  doubt  whether  they  ever  were  very 
intelligible,  or  even  were  meant  to  be  intelligible  (for  Pitt  may  have  wished 
to  conceal  the  imposition  of  a  new  land-tax),  and  the  course  of  time  has 
added  to  their  intricacy,  for  the  growth  and  the  complicated  conditions 
of  modem  trade  have  created  forms  of  property  which  hardly  existed  in 
1799  or  even  in  1842,  when  Peel's  Income  Tax  Act,  5  &  6  Vict.  c.  35,  came 
into  force.  Hence  the  necessity  for  supplementary  legislation  and  for 
explanatory  judgments.  An  author,  therefore,  who  attempts  to  treat  in 
a  popular  manner  of  the  Income  Tax  Acts,  is  placed  in  this  dilemma.  If 
he  makes  a  statement  of  the  law  which  does  not  keep  to  the  very  words 
of  the  Statutes,  he  is  all  but  certain  to  mislead ;  if  he  clings  to  the  ipsissima 
verba  of  the  Acts,  he-  is  hopelessly  obscure.  He  is  driven,  from  the 
necessity  of  the  case,  to  be  either  a  false  guide  or  no  guide.  Whether 
Mr.  Ellis  has  been  able  to  escape  from  the  horns  of  this  dilemma  remains 
to  our  minds,  after  glancing  at  his  book,  to  say  the  least,  an  open 
question.  In  treating,  for  instance,  of  cases,  such  as  Lout  v.  T?ie  London 
Assurance  Corporation^  12  Q.  B.  D.  389,  he  has  given,  and  probably  tbis 
is  the  best  he  could  do,  a  lengthy  abstract  of  the  case.  But  whether  the 
abstract  is  a  whit  more  intelligible  to  the  ordinary  reader  (who  we  suspect 
will  generally  be  a  solicitor)  than  the  report  of  the  decision  contained 
in  the  Law  Eeports,  is  not  clear.  The  sale  of  Mr.  Ellis's  book,  which  has 
rapidly  attained  a  second  edition,  is  proof  that  some  such  work  was  wanted, 
and  affords  some  evidence  that  Mr.  Ellis  has  satisfied  the  want. 


The  Law  of  Distress:    By  A.  Oldham  and  A.  La  Trobb  Foster. 
London :  Stevens  &  Sons.     1886.     8vo.     lii  and  484  pp. 

Thsbs  has  for  some  time  been  an  opening  for  a  special  treatise  on  the 
Law  of  Distress,  the  exemptions  successively  introduced  by  the  Lodger's 
Goods  Protection  Act,  187 1,  the  Bailway  Boiling  Stock  Protection  Act, 
1872,  and  the  Agricultural  Holdings  Act,  1883,  having  greatly  inci-eased 
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the  difficulties  of  an  always  difficult  subject.  In  the  work  before  us  the 
authors  have  strung  together  the  statutes  and  cases  smoothly  enough,  in- 
cluding, very  happily,  the  Law  of  Distress  for  rates  and  penalties,  as  amended 
by  the  Summary  Jurisdiction  Act,  1879.  Independent  criticism,  however,  is 
sadly  lacking ;  for  instance,  both  Walsh  v.  Lonsdale^  2 1  Ch.  D.  9,  in  which 
the  Court  of  Appeal  said  very  new  things  about  the  effect  of  an  agreement 
for  a  lease,  and  Ex  parte  If  arris,  16  Q.  B.  D,  130,  in  which  the  same  Court 
put  a  rather  strange  construction  upon  the  Lodger's  Goods  Protection  Act, 
are  passed  over  as  if  they  had  been  the  most  natural  decisions  in  the  world. 
Nor  do  we  find  any  original  suggestions  to  guide  the  practitioner  iij  the  cases 
where  '  the  books '  are  silent ;  as  for  example  on  the  question  whether  *  double 
costs,'  or  rather  the  indemnity  substituted  for  them  by  5  &  6  Vict.c.  97,8.  2, 
can  still  be  recovered  as  of  right ;  or  whether  the  curious  repeal  of  17  Car.  2, 
c.  7,  s.  4  (allowing  second  distress)  by  the  Statute  Law  Eevision  Act  of  188  r, 
has  any  effect.  Speaking  generally,  we  find  the  case  law  to  be  accurately 
and  fully  stated,  except  that,  in  a  book  of  so  narrow  a  range,  we  think  we 
may  justly  complain  of  the  absence  of  In  re  Saunders,  54  L.  J.,  Q.  B.  (Bank) 
331,  and  of  Clarke  v.  MUbank  Dock  Co.,  63  L.  T.  316,  notwithstanding  tha 
recent  date  of  those  cases. 

There  is  a  very  good  set  of  forms,  the  index  is  quite  up  to  the  mark,  and 
we  are  glad  to  observe  that  references  are  supplied  to  all  the  reports  in 
which  a  case  may  be  found. 


Car  Trust  Securities,    By  Francis  Rawle.    Philadelphia :  Dando  &  Co. 
1885.    48  pp. 

This  is  a  branch  of  law  upon  which  there  has  been  extensive  litigation 
of  late  years  in  the  United  States.  Mr.  Rawle  has  collected,  reviewed  and 
analysed  the  numerous  decisions  in  the  Courts  of  the  various  States,  but 
concludes  with  the  remark  that  in  none  of  them  4s  to  be  found  anything 
like  full  discussion  of  the  new  questions  that  have  ansen.'  Car  Trust 
Securities  are  we  believe  unknown  on  this  side  of  the  Atlantic,  and  the 
Railway  Companies  Act  1867,  by  providing  that  railway  rolling  stock  shall 
not  be  taken  in  execution,  would  render  them  nugatory ;  but  in  the  United 
States,  as  many  English  investors  know  to  their  cost,  it  is  very  common  for 
the  '  road '  to  be  pledged  to  one  set  of  creditors,  aud  the  rolling  stock  to 
another.  There  appear  from  Mr.  Rawle's  account  to  be  no  less  than  six 
different  modes  of  borrowing  upon  railway  rolling  stock,  the  creditors  being 
usually  a  '  Car  Trust  Association,'  represented  by  a  trustee.  The  cases  are 
carefully  marshalled  and  acutely  discussed,  and  the  '  few  words  as  to  the 
commercial  aspect  of  car  trust  securities*  are  by  no  means  out  of  place. 


£tude  sur  le  titre  *De  migrantibus'  dela  loi  salique.  Par  Fustel  db 
CouLANGES.  Paris:  Ernest  Thorin.  1886.  8vo.  36  pp.  [Prom 
the  Revue  gen^ale  du  droit."] 

EvEBT  one  who  has  studied  this  text  from  Pardessus  to  Sohm  has  gone 
astray.  The  migrans  (*si  quis  super  alterum  in  villa  migrare  voluerit')  is 
not  a  would-be  purchaser,  but  a  squatter.  The  procedure  laid  down  for 
the  *  vel  unus  vel  aliquis  ex  ipsis  [qui  in  villa  consistunti  qui  contradicat ' 
to  obtain  the  ejectment  of  such  a  squatter  is  so  formal  and  dilatory  as 
to  be  rather  favourable  to  him  than  not.  There  is  nothing  to  show  that 
the  right  given  to  any  inhabitant  to  object  to  the  settlement  of  a  new- 
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comer  has  anything  to  do  with  the  constitution,  historic  or  pre-historic, 
of  a  free  village  community.  Such  are  the  points  made  hy  M.  Fustel  de . 
Coulanges  in  this  hrilliantly  paradoxical  dissertation,  which  has  reached 
118  too  late  to  receiye  more  than  a  very  brief  notice.  It  is  always  possible 
to  frame  ingenious  exercises  in  destructive  critidsm  when  direct  evidence 
is  scanty,  and  the  ingenuity  here  shown  is  great.  But  the  fact  remains 
that  any  one  inhabitant  of  the  vilia  (whatever  that  may  precisely  mean) 
can  take  steps  to  get  rid  of  a  migrans  at  any  time  within  twelve  months 
of  his  migration  (whether  that  means  a  settlement  under  colour  of  right  or 
a  mere  squatting,  or  includes  both) :  and  M.  Fustel  de  Coulanges,  while 
he  rejects  the  current  explanation  of  that  fact,  has  none  of  his  own  to  offer. 
He  can  hardly  be  serious  in  inferring  a  purpose  to  favour  the  defendant 
from  the  repeated  summonses  and  taking  witness  of  the  Salic  procedure : 
at  least  we  have  not  yet  heard  that  the  customary  law  of  Iceland,  some 
centuries  later,  deliberately  favoured  manslaughter.  And  he  passes  deftly 
and  lightly  over  the  substantial  fine  imposed  on  the  contumacious  migrans-^ 
as  much  as  is  laid  down  in  an  earlier  chapter  for  breaking  a  man's  skulL 
We  wonder  what  M.  Fustel  de  Coulanges  would  make  of  the  early  English 
documents.  Probably  he  would  show  that  everything  we  have  learnt  from 
Allen  and  Kemble  is  pure  and  simple  Erdichturhg,  If  he  ever  comes  that 
way  we  may  peradventure  break  a  lance  with  him.  For  the  present  we 
have  no  mind  to  q)oil  sport  by  further  interference  in  a  quarrel  which 
belongs  to  the  Germans,  and  first  among  them  to  Sohm.  But  if  we  might 
offer  a  counsel  to  M.  Fustel  de  Coulanges  for  his  conduct  of  the  impending 
duel,  it  would  be  to  lay  to  heart  in  a  spiritual  sense  the  words  of  Cordeloisy 
a  wise  and  authoritative  master :  *  J'engage  k  ^tre  tr^s-sobre  des  iemps^ 


The  Student^ %  Practice  rfthe  Courts:  being  a  Practical  Exposition  of  the 
Proceedings  in  the  Queen's  Bench^  Chancery^  Probate^  Divorce  and 
Admiralty  Divisions  ^  the  High  Court,  the  Court  d^  Appeal,  and  the 
House  of  Lords.  By  Albert  Gibson  and  Robert  McLean. 
Third  ]&lition.  London :  Reeves  &  Turner.  1885.  Large  8yo. 
xHy  and  448  pp. 

This  is  the  third  edition  of  a  book  well  known  to  legal  students.  As 
an  educational  treatise  it  is  of  great  merit,  but  the  claim  rather  faintly 
put  forth  in  the  preface  that  it  is  a  valuable  work  of  practice  also,  cannot, 
we  think,  be  entirely  justified.  The  text-books  of  legal  principles  which  are 
adapted  for  the  use  both  of  the  student  and  the  practitioner  are  few  in 
number,  while  books  of  practice  seem  almost  necessarily  to  be  either  too 
minute  for  the  general  benefit  of  learners,  or  too  general  for  the  use  of 
actual  practitioners;  and  to  the  rule  thus  indicated,  the  present  volume 
seems  to  us  to  form  no  exception.  It  is,  however,  well  designed  for  its 
primaiy  purpose  of  instructing  students. 
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NOTES. 

CoimrnoNAL  Feks  in  Bbactok. — Several  of  the  most  accepted  text- 
writers  agree  in  stating  that  before  the  Statute  De  Bonis  CondilianaltbuB  in 
1 385,  the  donee  of  an  estate  granted  to  him  and  the  heirs  of  his  body,  which 
they  call  a  conditional  fee,  or  a  gift  of  the  fee  conditional  on  the  donee*s 
having  heirs  of  his  body,  had  not  the  fee  and  could  not  aliene,  till  he  had 
heirs  who  satisfied  the  description  in  the  grant,  and  that  then  his  previous 
freehold  for  life  became  an  estate  on  fee  and  he  could  alienate  in  fee. 

Thus  Mr.  Bigby  says,  commenting  on  Bracton ':  a  gift '  Viro  est  haeredihus 
miis  de  earpore  pracreatis,  was  held  to  imply  a  condition,  and  to  be  the 
gift  of  the  fee  conditional  on  the  donee  having  issue  of  his  body/  And 
again  ',  *  in  Bracton's  time,  a  gift ....  to  a  man  and  the  heirs  of  his  body, .... 
was  held  to  be  an  estate  of  inheritance  conditional  on  issue  being  bom ; 
until  this  event  happened  the  interest  was  in  effect  merely  an  estate  for 

life So  soon  as  the  condition  was  performed  by  the  birth  of  issue,  the 

tenant  could  alienate  and  convey  an  estate  on  fee  simple.'  Mr.  Pollock 
says ',  referring  to  '  Bracton's  exposition,'  *  by  grant  to  R.  and  the  heirs  of 
his  body  ....  E,  could  not  alienate  till  some  one  capable  of  succeeding 

under  the  special  designation  was  in  existence His  interest  was  called 

....  an  estate  in  fee  simple  conditional,  as  it  fell  short  of  being  a  complete 
fee  simple  until  the  condition  of  an  heir  of  the  named  class  being  in  exist- 
ence was  fulfilled But  if,  having  issue  answering  the  description, 

i?.  made  a  grant  in  fee  simple  to  1/ in  M.'b  hands  the  estate  would  be  a 

common  estate  in  fee  simple. ....  Thus  if  E,*b  lineal  descendants,  ....  ceased 
to  exist,  this  would  not  enable  the  lord  or  his  heirs  to  claim  the  estate  by 
escheat  *.'  Mr.  Joshua  Williams  explains  the  grant  differently^ ;  he  describes 
a  grant  to  A.  and  the  heirs  of  his  body  as  a  eondUuyndl  gift^ '  by  reason  of 
the  condition  implied  in  the  donation  that  if  the  donee  died  without  such 
particular  heirs,  or  in  case  of  the  failure  of  such  heirs  at  any  future  time, 
the  land  should  revert  to  the  donor,'  and  assigns  the  change  in  the  law 
allowing  the  tenant  on  such  a  conditional  gift  to  aliene  in  fee  simple  as 
against  the  lord,  as  soon  as  he  had  an  heir  of  the  class  limited  in  the  grant, 
to  the  reign  of  Edward  I. 

The  Statute  Dt  Donis  hardly  supports  in  full  the  explanation  of  Messrs. 
Pollock  and  Digby.  It  recites  'de  tenementis  quae  multototiens  dantur 
Bub  conditione ',  videlicet,  cum  aliquis  dat  terram  suam  alicui  viro  et  ejus 
uxori  et  haeredibus  de  ipsis  viro  et  muliere  procreatis,  a^jecta  conditione 
expressa''  tali,  quod  si  hujusmodi  vir  et  mulier  sine  haerede  de  ipsis  .... 
procreato  obiissent,  terra  sic  data,  ad  donatorem  vel  ad  ejus  haeredem 
revertatur ': ....  praeterea  cum  deficiente  exitu  de  hujusmodi  feoffatis,  tene- 
mentum  sic  datum  ad  donatorem  vel  ad  ejus  haeredem  reverti  debuit  per 
formam  in  carta  de  dono  expressam,  licet  exitus,  si  quis  fuerit,  obisaet,  per 

'  History  of  Law  of  Re^J  Property,  and  ed.,  p.  145,  note  i.  •  p.  187. 

'  Land  Iawb,  pp.  63,  64. 

*  Qoodere  (p.  64)  takei  a  limilar  view.  *  lath  ed.,  p.  37. 

*  In  Bracton*B  view  thii  would  be  a  donatio  »&  modo,  the  oonditdon  acting  as  a 
diveititiTe,  not  an  inveititive,  fact,  vide  inf^a, 

*  In  Braoton*!  work  this  condition  may  be  <  tacita  : '  in  1303  it  was  dearly  stated  tliai 
It  must  be  expressed :  '  En  fourmede  doun  taile  la  revernonn  nut  pas  samve,  m  la 
reversioun  ne  teit  expresement  iauve  en  la  ckartre,* 

■  Y.  B.  31  Edw.  I,  p.  385,  Bolls  Edition. 
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factum  et  feoffiimentum  ipsonim,  quibus  tenementum  sic  fuit  datum  Bub 
conditione,  exclusi  fuenint  hucusque  de  reversione  eorundem  tenementorum^, 
quod  roanifeste  fuit  contra  formam  doni  sui.' 

On  turning  to  Bracton  we  find  that  his  treatment  of  the  subject,  though 
contradictory,  is  neither  in  accord  with  the  Statute  De  Donis,  nor  with  the 
accounts  given  of  it  by  Mr.  Digby  and  Mr.  Pollock. 

A  grant  *  to  A,  and  the  heirs  of  his  body,'  is  not  necessarily,  according  to 
Bracton,  a  conditional  grant  at  all,  but  a  donatio  per  modum^  and  he  care* 
fully  distinguishes  the  results  of  a  donatio  conditionalia  and  a  doTuUio  per 
modum.  A  condition  may  be,  according  to  Bracton,  but  is  not  necessarily 
involyed  in  such  a  donatio  per  modwm^  and  the  condition  is  not  the  one 
stated  by  Digby  and  Pollock,  a  condition  of  birth  of  issue,  but  a  condition  of 
reyersion  to  the  lord  on  the  failure  of  heirs,  as  stated  by  Williams.  And, 
according  to  one  passage,  the  effect  of  a  grant,  to  A.  and  the  heirs  of  his 
body,  is  to  give  the  don^  at  once  not  only  a  freehold,  but  a  fee,  without 
waiting  for  the  birth  of  issue. 

Bracton  in  a  passage  showing  traces  of  Eoman  influence,  divides  Dona- 
tions as  follows" : — 

1.  Donatio  rnnpHex  et  pura  ....  ubi  nulla  est  adjecta  conditio  nee 
modus ;  e.  g.  Do  tali  et  haeredibus  suis. 

2.  DoruUio  sub  modo  ....  item  haeredes  coarctari  poterunt  per  modum 
donationis  ....  ut  si  dicatur  *  Do  tali  et  haeredibus  suis,  quos  de  came  sua 
procreatos  habuerit;'  in  which  case  the  descent  is  to  heirs  of  this  limited 
class,  and  if  there  are  none,  or  they  fail,  the  land  will  revert  to  the  donor  by 
a  tacit  or  express  condition. 

3.  Donatio  condiHondlis,  quae  pluribus  est  adjectis  conditionibus,  .... 
e.  g.  Do  tali  et  haeredibus  suis,  ....  si  haeredes  habuerit  de  corpore  suo 
procreatos.  Here  the  birth  of  issue  is  the  condition,  but  when  it  happens 
the  estate  descends  to  heirs  generally,  and  not  to  the  heirs  of  the  body. 

The  different  effects  which  follow  from  such  a  donatio  evh  modo,  and 
donatio  conditionalis,  are  stated  by  Bracton  in  a  remarkable  passage  later 
on  in  the  book.  He  says ' :  '  Si  dicat,  '*  Do  tali  et  haeredibus  suis,  si  haeredes 
habuerit  de  corpore  suo  ^,"  ....  statim  erit  liberum  tenementum  donatorii 
[i.  e.  a  freehold,  but  an  estate  for  life  only],  sed  nunquam  feodum,  nisi  cum 

tales  (haeredes)  habuerit,  propter  conditionem Si  autem  sic  dicatur, 

*^  Do  tali  et  haeredibus  suis  de  corpore  suo  procreatis "  ^  .  .  .  .  statim  erit 
perfBCta  donatio,  et  feodvm  donatorio^  licet  in  fine  addatur  talis  condicio, 
quod  si  tales  non  extiterint,  vel  si  extiterint  et  defecerint,  quod  terra 
revertatur  ad  donatorem,  nihilominus  perfecta  erit  donatio  ab  initio,  facta 
traditione,  sed  resolvitur  sub  tali  conditione,  quae  quidem  tacita  esse  possit, 
fiicut  expressa,  et  de  necessitate  revertitur  res  data  ad  donatorem  propter 
defectum  haeredum,  cum  non  extiterint  vel  si  extiterint  et  defecerint.' 

Bracton's  explanation  of  a  grant  to  A.  and  the  heirs  of  his  body  in  this 
passage,  as  distinguished  from  a  conditional  grant,  is  in  opposition  to  the 
Statute  De  Donis,  and  also,  in  its  statement  that  the  grantee  obtains  the 
fee  without  waiting  for  the  birth  of  an  heir  of  his  body,  though  it  is  a  fee 
which  may  be  destroyed*  by  failure  of  issue,  to  the  text-writers  cited.  But, 
curiously  enough,  it  is  also  contrary  to  another  passage  in  his  own  work  '. 
"When  speaking  of  a  grant  to  A,  and  the  heirs  of  his  body,  he  says, '  Sed  .... 
ubi  nullus  (haeres)  extiterit,  semper  erit  res  data  donatorio  liberu^l  tene- 
mentum (i.e.  an  estate  for  life)  et  non  feodum.     Item'.  .  .  .  quousque  in- 

*  This  WM  not  bo  temp.  Bracton.  ■  Ff.  17.  17  b.  18. 

'  F.  47.  *  Bncton*a  '  Donatio  conditionalia.* 

"  Bracton*B  'Donatio  anbmodo.*  •  F.  17  b. 
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ceperint  haeredes  esse,  est  libemin  tenementum,  cum  autein  inceperint 
habere  (haeredes),  incipit  libenim  tenementum  esse  feodum,  et  cum  (haeredes) 
desierint  esse,  desinit  esse  feodum,  et  iterum  incipit  esse  libemm  tenemen- 
tum/ It  is  to  be  noted  of  this  passage  that  it  would  be  partly  in  accord 
with  the  passage  previously  cited  \  if  it  were  applied  to  the  donatio  eondi" 
tiofudis,  ^A,  and  his  heirs,  if  he  shall  have  heirs  of  his  body:'  but  that  it 
directly  contradicts  it  if  applied  to  the  donatio  8ttb  modo,  *A.  and  the  heirs 
€f  his  body' 

"Whether  this  passage  is  in  its  proper  place  in  Bracton's  work,  or  whether 
it  is  either  a  later  gloss,  containing  the  view  which  undoubtedly  prevailed  at  or 
after  the  Statute  De  Bonis,  or,  though  less  probably,  a  passage  applicable  to 
the  'conditional  gift,'  quoted  on  fol.  i8,  can  only  be  decided  by  a  careful 
study  of  the  manuscripts.  The  passage  on  fol.  47  does  not  seem  to  be  a 
later  gloss,  as  it  is  directly  contrary  to  later  law ;  it  falls  in  naturally  with 
its  context,  and  is  probably  a  genuine  piece  of  Bracton's  work. 

If  this  is  so,  either  the  law  had  materially  changed  between  Bracton  and 
the  Statute  De  Donis^  or  Bracton's  statements  are  unwarrantable  perversions 
of  the  existing  law.  It  may  perhaps  be  doubted  whether  the  odd  grant 
*A.  and  his  heirs,  if  he  shall  have  heirs  of  his  body,'  ever  had  any  existence 
except  as  an  illustration  of  '  conditions '  in  a  donation,  the  notion  of  which 
Bracton  had  taken  from  the  Roman  Law.  I  do  not  think,  however,  that 
enough  attention  has  been  paid  to  these  peculiarities  of  Bracton's  exposition, 
which  certainly  have  not  made  their  mark  on  the  modem  authorities  on 
the  period.— T.  E.  S.        

A  correspondent  writes  thus : — ^In  the  middle  of  an  Oxford  MS.  of  Bracton 
(Bawlinson,  C.  160)  Sir  Travers  Twiss  found  a  discourse  on  consanguinity 
and  affinity  which  he  supposed  to  be  Bracton's  work,  but  did  not  print.  In 
the  Number  of  this  B.eview  for  April,  1885,  Professor  Vinogradoff  gave  an 
extract  from  it  and  argued  that  it  was  the  production  of  some  canonist.  A 
MS.  at  the  British  Museum  (Harleian,  653)  introduces  at  the  very  same 
place  in  Bracton's  text  a  similar,  but  still  different,  dissertation,  or  rather 
two  different  dissertations.  First  there  are  brief  instructions  for  drawing 
the  tree  of  consanguinity,  and  on  these  there  follows  what  announces  itself 
as  the  work  of  Johannes  de  Deo,  a  canonist  of  the  thirteenth  century,  who 
seems  to  have  been  bom  in  Spain  but  to  have  written  at  Bologna.  His  treatise 
consists  of  certain  rhyming  verses,  exceeding  bad,  with  prose  commentary 
thereon.  Another  discourse  on  the  same  topic,  very  like  the  Oxford  dis- 
course, but  not  the  same,  is  found  in  a  Cambridge  MS.  (Dd.  vii.  6,  a  splendid 
volume  containing  a  whole  library  of  statutes,  text-books,  writs  and  so  forth, 
probably  compiled  very  early  in  the  fourteenth  century) ;  this,  however,  is 
not  interpolated  into  Bracton's  text,  but  precedes  it.  The  history  of  the 
Canon  Law  is  perhaps  of  no  great  interest  to  your  readers,  so  I  will  but 
give  a  few  lines  from  these  treatises  which  may  be  sufficient  to  show  to  any 
learned  canonists  what  they  are. 

The  interpolated  matter  in  the  Harleian  MS.  of  Bracton  begins  thus : — 
Quibus  modis  arbor  consanguinitatis  debet  fieri.  In  medio  videlicet 
arboris  fiat  quedam  cellula  que  truncus  vel  protheus  appellatur.  Protende 
ergo  a  vertice  prothei  sine  trunci  sursum  lineam  ascendentem  continentem 
quatuor  cellulas  in  quarum  prima  pater  et  mater  ponuntur  in  secunda  auua 
et  aula  *. 

^  It  wotdd  not  be  completely  in  aooord,  m  though  the  birth  of  an  heir  of  the  body  in 
■Qch  a  CMe  veited  the  fee,  inbeeqnent  death  of  inch  heir  of  the  body  did  not  diveet  it, 
the  descent  being  to  the  hein  generally. 
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Johannes  de  Deo  introduces  himself  thus  : — 

Ad  honorem  summe  et  indiuidae  Trinitatis  ....  incipit  comnientus 
arhoriiS  de  consangainitate  et  aflSnitate  ....  a  Magi  at  ro  Johanne  de  Deo 
sacerdote  Tspano  per  xviii.  regulas  declaratus  ....  Principio  nostro  sit 
presens  Virgo  Maria.  Cum  circa  computacionem  arboris  diaerei  diuersa 
sensissent  quia  quot  sunt  capita  tot  sentencie  ....  ego  Magister  Johannes 
de  Deo  sacerdos  Yspanus 

The  Cambridge  treatise  has  this  for  its  beginning : — 

Ad  arborem  consanguinitatis  docendam  et  intelligendam  primo  videamus 
quid  sit  consanguinitas.  Et  est  consanguinitas  secundum  peritos  doctores 
Tinculum  personarum  ah  eodem  stipite  descendentium  camali  propagacione 
contractum.     Stipes  yero  est  communis  multarum  personarum  parens. 

Just  at  the  end  of  the  discussion  of  consanguinity  an  opinion  is  ascribed 
to  Gaufridus  de  Crana  Cardinalis,  that  is,  Cardinal  Goffredus  de  Trano,  a 
famous  canonist,  and  a  pupil  of  Azo;  he  died,  according  to  Schulte,  in  1245. 
Then  the  subject  of  affinity  is  taken  up : — 

Ad  intelligendam  et  dicendam  [sicj  figuram  affiuitatis  primo  videndum 
est,  quid  sit  affinitas,  et  est  secundum  peritos  quedam  propinquitas  person- 
arum, ex  camali  copula  proueniens  omni  carens  parentela. 

Both  the  Oxford  and  the  Cambridge  treatises  resemble  that  of  Johannes 
Andreae ;  but  the  three  works  are  not  the  same. 

Our  correspondent  adds  that  should  any  scholar  at  a  distance  wish  for 
further  information  about  these  MSS.  he  will  be  happy  to  supply  it.  A 
letter  sent  to  the  Editor  will  reach  him. 


In  the  year  1884  an  Act  was  passed  regulating  the  Yorkshire  r^istries, 
and  in  the  same  year  a  bill  was  introduced  but  not  carried  affecting  the 
Middlesex  registry,  and  extending  its  operation  to  the  City  of  London.  It 
may  therefore  be  not  amiss  to  call  attention  to  one  side  of  the  working  of 
these  registries,  which  is  probably  but  little  known  to  those  who  frame  our 
laws.  The  account  given  below  is  the  result  of  a  sham  search  made  by  the 
writer  in  the  Middlesex  Registry,  for  which  he  paid  half-a-crown.  There  is 
no  difficulty  in  registering  a  document,  but  it  is  a  very  difficult  matter  for 
the  person  making  the  search  to  find  the  record  of  it.  For  many  years  the 
entries  were  made  under  the  initial  letter  only,  without  any  attempt  at  a 
lexicographical  arrangement,  but  they  are  now  kept  in  a  strictly  lexicon 
graphical  order,  and  are  very  well  brought  up  to  date,  so  that  the  incon- 
venience of  the  old  arrangement  is  one  which  time  will  reduce  to  a  minimum, 
by  rendering  the  earlier  books  of  entries  obsolete.  But  supposing  the  in- 
vestigation of  title  to  extend  only  over  years  in  which  the  entries  have  been 
made  in  the  improved  manner,  even  so  the  search  is  sometimes  most  laborious. 
Where  there  are  two  or  three  common  names  running  through  the  title,  such 
as  Brown,  Jones,  Eobinson,  Richardson,  Clark,  Clarke,  Clerk,  Smith,  Smyth, 
Smythe,  and  of  course  the  commonest  names  are  those  most  frequently 
searched,  the  wearisomeness  of  looking  through  the  lists  is  simply  intolerable. 
The  solicitor  sends  a  derk  to  the  office  to  make  the  searches.  The  fee  is  paid, 
and  the  clerk  goes  into  a  little  room  round  the  walls  of  which  the  books  con- 
taining the  entries  are  arranged :  there  are  many  other  clerks  there,  and  he 
can  scarcely  find  room  on  the  desk  to  place  the  book  in  which  he  commences 
his  search.  It  is  all  very  well  for  a  short  time,  while  the  faculties  are  fresh, 
but  before  long  the  endless  recurrence  of  the  same  name  in  book  after  book 
must  bring  about  a  sort  of  half-conscious  mesmerised  condition  in  the 
searcher,  in  which  the  eye  mechanically  runs  lengthwise  down  the  pages, 
while  the  bndn,  getting  more  and  more  behind,  follows  on  as  best  it  can.  He 
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may  notice  an  entry  affecting  the  lands  in  queBtion,  but  he  cannot  be  ex- 
pected to  do  BO  with  certainty.  Probably  the  most  intelligent  clerks  make 
the  worst  searchers,  as  getting  more  impatient  over  the  me^nical  dradgery 
than  those  of  a  more  sluggish  disposition.  There  are  about  nine  pages,  each 
containing  forty-three  entries  for  every  half-year  for  the  name  of  Smith, 
four  like  pages  for  every  half  year  for  the  name  of  Clai  k.  Where  therefore  it 
is  desired  to  find  out  whether  a  Mr.  8mith  or  a  Mr.  Clark  dealt  in  any  way 
with  the  land  which  he  proposes  to  sell,  it  is  necessary,  supposing  he  ac- 
quired it  twenty  years  ago,  to  look  through  15,480  records  of  dealings  by 
Smiths  or  6880  by  Clarks,  to  see  whether  the  Smith  or  Clark  in  question 
can  be  found  among  them.  And  of  course  the  more  land  has  been  dealt 
with  the  more  names  occur  in  the  abstract  of  title  and  the  more  searches 
have  to  be  made.  Again  names  are  occasionally  misspelt :  '  Smyth  in  the 
said  indenture  by  mistake  called  Smith,'  is  not  unfrequently  seen  in  deeds. 
There  are  many  people  who,  having  with  difficulty  learnt  to  sign  their  names 
ara  by  no  means  particular  as  to  how  their  names  are  spelt,  and  like  Mr. 
Weller  senior  are  quite  content  to  put  it  down  in  the  way  most  convenient 
at  the  time ;  or  perhaps,  having  succeeded  in  reaching  a  higher  round  in  the 
social  ladder,  they  have  discovered  a  more  aristocratic  manner  of  spelling 
their  name ;  or  the  entry  may  have  been  incorrectly  made  in  the  office.  In 
order  therefore  that  a  search  should  be  satisfactory  it  ought  to  be  carried 
out  through  all  the  possible  forms  in  which  the  given  name  can  be  spelt  or 
misspelt,  and  a  title  which  contains  several  common  names  capable  of  being 
written  in  different  ways,  is  in  a  register  County  a  less  satisfactory  title, 
and  one  more  dangerous  to  accept,  than  a  title  in  which  rare  and  unusoal 
names  only  occur.  Hugh  M.  Humfhbt. 

In  Narringtan  v.  Wright,  reported  in  the  Supreme  Court  (U.  S.)  Reporter 
for  Nov.  16,  1885  (vol.  vi.  part  i.  p.  12),  and  now  in  115  U.  S.  188 
(and  see  FUley  v.  Pope,  ib.  213),  the  action  was  for  damages  for  non- 
acceptance  of  goods.  The  contract,  made  in  Philadelphia,  was  (according 
to  the  construction  rightly  put  on  it  by  the  Court)  for  5000  tons  of  iron 
rails,  for  shipment  from  a  European  port  or  ports  at  the  rate  of  about  1000 
tons  per  month  during  the  five  months  February  to  June,  inclusive,  the 
balance,  if  any,  to  be  delivered  in  July,  at  $45  per  ton;  sellers  to  notify 
buyers  of  shipments  with  vessels'  names,  as  soon  as  known  by  them. 

The  only  shipments  duly  notified  by  the  plaintiffs  were — in  February  400 
tons,  March  885,  April  1571,  May  850,  June  1000,  July  300 — in  all  5006 
tons.  The  defendant  received  and  paid  for  the  February  shipment,  bat 
before  receiving  any  more,  learnt  for  the  first  time  the  amounts  of  the  first 
three  shipments,  and  at  once  refused  to  accept  the  March  and  AprO  or  any 
other  shipments  whatever  under  the  contract. 

On  these  facts  the  defendant  recovered  a  verdict.  The  plaintiffs  were 
obviously  not  in  a  position  to  prove  readiness  and  willingness  to  perform 
their  part  of  the  contract  (except  as  to  the  June  shipment),  and  on  the 
argument  of  the  case  in  the  Court  of  Error  the  verdict  might  well  have 
been  sustained  on  this  ground.  But  the  Court  determined  it  on  the  question 
of  the  defendant's  right  to  rescind  the  whole  contract  upon  his  receiving 
notice  of  the  plaintiffs'  breaches  in  respect  of  the  first  three  shipments,  and 
decided  in  the  defendant's  favour. 

The  reasons  of  the  judgment  are  not  very  satisfactoiy.  The  Court,  pro- 
ceeding on  English  cases,  held  that  Bowes  v.  Shand  (2  App.  Ca.  455),  had 
affirmed  the  principle  of  Hoare  v.  Rennie  (5  H.  &  N.  19,  and  29  L.  J.,  Ex. 
7),  and  CoddingtonY.  Paleologo  (L.  B.,  2  Ex.  193),  as  opposed  to  Simpson  v. 
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Cripptn  (L.  R.,  8  Q.  B.  14)  and  Brandt  v.  Lawrence  (i  Q.  B.  D.  344),  and 
had  been  followed  in  Reuter  v.  Sola  (4  C.  P.  D.  239)  and  ffonck  v.  Muller 
(7  Q.  B.  D.  92).  We  submit,  however,  that  the  cases  of  Botoes  v.  Shamd, 
CoddingUm  v.  PaleologOy  and  Reuter  y.  Sala  are  not  in  point  on  the  question 
whether  failure  to  complete  one  or  more  of  a  series  of  deliveries  defined  as 
to  amount  and  time  is  a  ground  for  rescinding  the  entire  contract.  The 
remaining  cases  present  on  that  question  a  curious  conflict  of  judicial  opinion. 


Hoare  v.  Rennte  (1859),  which  has  been  much  questioned  and  discussed 
(see  Simpion  v.  Crippin^  ffonck  v.  MuUer,  and  Mersey  S,  6f  /.  Co.  v.  Naylor^ 
9  App.  Ca.  434),  is  undoubtedly  a  puzzling  case.  We  are  convinced,  however, 
that  the  true  key  to  it  must  be  somewhat  as  follows  :  that  the  plaintiffs  never 
tendered  before  action  any  iron  except  the  twenty-one  tons  mentioned  in  the 
pleas  (see  in  confirmation  of  this  the  plaintiffs'  description  of  their  tender  in 
their  second  count) ;  that  they  were,  therefore,  not  in  a  position  to  make  any 
claim  in  respect  of  the  subsequent  deliveries,  which  were  clearly  severable 
from  the  first,  and  that  their  real  claim  was  confined  to  damages  for  non- 
acceptance  of  that  which  they  had  tendered  as  a  first  delivery.  The  whole 
of  the  arguments  of  the  .counsel  on  both  sides,  and  of  all  the  judges,  if  care- 
fully examined,  clearly  imply  this :  see  especially  per  Pollock  C.  B.,  p.  76-7 
of  the  L.  J.  Report  ('  They  say  ....  sent  and  tendered ').  It  is  difficult  to 
see,  as  the  question  arose  upon  demurrer,  how  upon  the  pleadings  as  they 
stand,  the  question  could  have  been  thus  narrowed  by  admissions  of  counsel ; 
and  we  have  come  to  the  conclusion  that  it  must  have  been  done  by  means  of 
particulars  given  by  the  plaintiffs  of  their  large  demand  (see  L.  J.  Report) 
for  damages,  by  which  doubtless  they  confined  their  claim  to  the  non- 
acceptance  of  the  twenty-one  tons, — ^the  importance  of  all  which  the 
reporter  failed  to  see  1  Hinc  Ulae  lacrinuie  I  Thus  considered,  the  case 
is  obviously  in  pari  materia  with  Bowes  v.  Shand,  and  has  no  bearing  on 
the  next  case,  Simpson  v.  Crippin  (1872),  which  is  the  leading  case,  and 
we  venture  to  think  a  sound  decision,  against  the  right  to  rescind. 

In  Brandt  v.  Laiorence  (1876)  the  question  arose  on  very  different  facts, 
as  the  contract  only  permitted  the  goods  to  be  shipped  for  convenience  in 
different  steamers,  but  did  not  stipulate  for  a  series  of  deliveries  defined 
in  amounts  and  times.  It  seems,  tiierefore,  if  Simpson  v.  Crippin  be  right, 
very  difficult  to  support  this  decision,  especially  since  the  case  of  Reuter  v. 
Sola  (4  C.  P.  D.  239),  unless  indeed  on  the  grounds  there  suggested,  at 
p.  245,  by  Thesiger  L.  J.  The  last  case,  ffonck  v.  Muller  (1881),  contains 
considered  opinions  of  Bramwell  and  Baggallay  LL.  J.  in  £eivour  of,  and 
Brett  L.  J.  against,  the  supposed  principle  of  ffoare  v.  Rennie ;  but  as  they 
were  not  necessary  to  the  decision  of  the  case,  it  cannot  be  considered  that 
the  authority  of  Simpson  v.  Crippin  was,  strictly  speaking,  overruled. 

The  state  of  the  law,  therefore,  seems  to  be  as  follows : — Simpson  v.  Crippin, 
decided  by  Blackburn,  Mellor,  and  Lush  JJ.  and  approved  by  the  present 
Master  of  the  Rolls  {ffonck  v.  Midler,  p.  105),  is  still  law ;  the  three  former 
judges  questioning,  and  the  M.  R.  disapproving  of  the  decision  of  ffoare  v, 
Revmie,  On  the  other  hand  Lord  Bramwell  (in  the  Mersey  Steel  Sf  Iron  Co. 
V.  Naylor,  Benzon  Sf  Co.,  9  App.  Ca.  at  p.  447,  and  ffonck  v.  Midler,  pp. 
100-102),  and  in  tiie  latter  case  Baggallay  L.J.  also,  approve  and  seek  to 
distinguish  ffoare  y.  Rennie,  and  {ffonck  v.  Muller)  expressly  impugn  the 
principle  on  which  Simpson  v.  Crippin  was  decided. 

The  judgment  of  the  Supreme  Court  delivered  by  Gray  J.  in  Norrington 
V.   Wright  has  preferred  to  follow*  the   opinion  of  Lord  Bramwell  and 
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Baggallay  L.  J.  To  ub,  however,  it  seems  that  Simpson  v.  Crtjfpin  is  the 
Bounder  mode  of  applying  to  this  class  of  cases  the  general  principle  stated 
by  Lord  Coleridge  C.J.  in  Fredh  v.  Burr  (L.  R.,  9  C.  P.  213-214),  and 
approved  in  the  case  of  Mersey  Sted  Sf  Iran  Co,  v.  Naylor^  pp.  439—440. 

In  re  Hodgson^  Beckett  v.  Eamedale,  31  Ch.  D.  177,  the  Court  of 
Appeal  has  denied  that  there  is  any  rule  of  English  law  *  that  in  the  case 
of  a  conflict  of  evrdence  between  living  and  dead  persons  there  must  be 
corroboration  to  establish  a  claim  advanced  by  a  living  person  against  the 
estate  of  a  dead  person/  Counsels  of  prudence  addressed  by  the  Court  to 
itself  in  its  capacity  of  a  judge  of  fact,  as  they  might  on  other  occasions  be 
addressed  to  a  jury,  are  too  apt  to  harden  into  fixed  rules  of  law,  and  it  is 
well  that  this  tendency  should  now  and  then  be  checked  by  an  authoritative 
warning.  The  main  point  of  the  case  is  as  to  the  separate  liability  of  the 
estate  of  a  deceased  partner  for  a  partnership  debt :  and  it  is  decided  that 
there  is  nothing  in  Kendall  v.  Hamilton,  4  App.  Ca.  504,  to  prevent  the 
creditor  from  proving  against  that  estate  first,  and  pursuing  the  concurrent 
remedy  against  a  surviving  partner  (or  his  estate)  afterwards,  subject  to  two 
conditions :  the  surviving  partner  must  be,  or  have  been,  before  the  Court, 
and  the  priority  of  the  deceased  partner's  separate  creditors  must  be 
secured.  The  working  out  of  these  principles  may  be,  as  indicated  by 
Fry  L.  J.,  a  nice  and  subtle  operation.  But  it  is  for  the  Court  of  Appeal 
to  command,  and  for  chief  clerks  to  execute. 

How  is  one  to  '  spend  a  happy  day  at  Rosherville  f '  Not  by  following  the 
example  of  Mr.  Wyatt.  That  gentleman,  when  taking  his  pleasure  at  the 
Gardens,  wished  to  make  the  bear  happy  as  well  as  himself.  He  determined 
to  feed  the  bear,  and  went  into  an  inner  gallery  near  the  bear's  cage,  and 
intended  for  the  use  of  the  keeper  only.  The  too  Mendly  animal  thereupon 
not  only  ate  the  proferred  bun,  but  pressed  Mr.  Wyatt's  hand  with  so  warm 
a  pressure  that  the  limb  was  permanently  injured.  The  day  was  spoilt,  but 
Mr.  Wyatt  had  the  consolation  of  suing  the  Company  for  negligence.  He 
was  far  happier  as  a  plaintiff  than  as  a  pleasure-seeker.  Baron  Huddleston 
held  that  if  persons  keep  a  wild  animal  they  do  so  absolutely  at  their  peril, 
and  that  the  plaintiff's  negligence  had  nothing  to  do  with  the  liability  of 
the  defendants.  The  jury,  to  make  matters  safe,  found  that  the  plaintiff  was 
not  negligent,  and  further,  though  the  plaintiff  himself  had  fixed  his  damages 
at  £200,  gave  him  X500.  The  judge  backed  up  the  jury,  amended  the 
claim,  gave  judgment  for  £500,  and  refused  a  stay  of  execution.  This  was 
certainly  a  *  happy  day  in  court.'  The  only  question  is  whether  the  Court 
of  Appeal  may  not  spoil  all.  The  learned  Baron  may  be  right  in  his  law, 
though  he  seems  to  have  laid  down  the  rule  as  to  an  owner's  liability  for 
injuries  done  by  wild  animals  in  extremely  wide  terms,  and  we  are  not  quite 
convinced  that  under  the  circumstances  of  the  case  the  plaintiff's  negligence 
(or  rather,  wanton  exposure  of  himself  to  an  obvious  nak,  for  negligence  is 
hardly  an  accurate  term  in  such  cases)  might  not,  if  it  existed^  be  a  material 
consideration.  We  certainly,  if  we  were  in  his  position,  would  rather  have  the 
JS200  in  our  pocket  than  the  chance  of  the  £500  if  the  case  is  appealed  against. 

A  presumption  that  everybody  has  notice  of  everything  to  be  found  in  the 
British  Museum  Library  would  be  a  terrible  addition  to  legal  fictions. 
Mr.  Justice  Pearson  has  declined  to  inflict  it  on  inventors :  Otto  v.  Steel, 
31  Ch.  D.  241.  The  presumption  that  the  Court  is  acquainted  with  all  the 
reports  and  all  the  Statutes  is  already  at  least  sufficient  for  the  uses  of  life. 


April,  1886.]  Notes.  283 

On  Monday,  March  i ,  after  the  conclusion  of  a  coarse  of  lectaires  in  the  Inns 
of  Court,  on  the  law  of  possession  and  trespass,  a  Moot  was  held  in  the  Hall 
of  the  Inner  Temple  on  the  following  case : — A  owes  Z  sixteen  shillings. 
Z  sends  if,  his  servant,  to  get  the  money  from  A,  A,  not  having  change, 
delivers  a  sovereign  to  My  and  M  takes  from  his  pocket  and  delivers  to  A 
coins  which  he  believes  to  be  four  shilling  pieces  of  Zb  money,  and  A  takes 
the  coins,  believing  them  so  to  be.  Five  shilling  pieces  were  in  fact  handed 
by  if  to  A.  Shortly  afterwards  A  discovers  that  there  are  five  shillings, 
and  keeps  them  all,  and  applies  them  to  his  own  use,  and  when  questioned 
denies  that  he  received  more  than  four  shillings.  A  could  easily  have  re- 
turned one  shilling  to  Z  after  discovering  that  he  had  received  five.  On 
these  facts  can  A  be  properly  found  guilty  of  larceny  ? — After  a  well  sustained 
argument  the  supposed  conviction  was  affirmed,  mainly  on  the  authority  of 
Beg,  V.  Middlet(m,  L.  B.,  2  C.  C.  38.  The  Minister  of  the  United  States 
honoured  the  Moot  Court  with  his  presence,  and  briefly  expressed  his  con- 
currence with  the  result  arrived  at.  The  case  is  of  course  a  variation  on 
Eeg.  V.  Aahwdl,  16  Q.B.  D.  190. 


The  defendant  in  Reg.  v.  Aahtoell  was  without  doubt  a  rogue,  but  was 
he  proved  to  be  a  thief  ? 

The  following  are  some  of  the  reasons  for  answering  this  question  (a)  with 
Mr.  Justice  Stephen  in  the  negative;  (6)  with  Mr.  Justice  Cave  in  the 
affirmative. 

1.  a.  The  feloniously  'taking  and  carrying  away,'  that  is,  the  obtaining 
unlawful  or  fraudulent  possession  of  goods  against  the  will  of  the  owner,  is 
of  the  essence  of  larceny,  but  Ashwell's  possession  of  the  sovereign  he  is 
said  to  have  stolen  was  obtained,  though  under  a  mistake,  lawfully  and 
without  fraud. 

b.  It  has  never  been  decided  that  possession  obtained  by  a  pure  mistake  is 
lawful  as  between  the  parties :  excusable  it  may  be.  In  Riley* s  case  the  act 
by  which  possession  was  taken  was  unintentional  and  apparently  innocent 
even  of  negligence.  And  how  can  you  deduce  lawful  possession,  without 
property,  from  an  act  of  the  owner,  intended  to  pass  absolute  property  f 

2.  a.  None  of  the  decided  cases  really  go  the  full  length  of  the  decision 
in  Reg,  v.  AshweU,   (See  Stephen's  Criminal  Law,  Art.  299.) 

6.  But  Riley  8  case  differs  from  it  only  in  the  mistake  being  one-side  1. 

3.  a.  If  Aahwell  was  guilty  of  larceny,  the  enactment  making  theft  by 
bailees  larceny  appears  to  be  unnecessary. 

4.  a.  If  Ashwell  was  guilty  of  larceny,  it  is  difficult  to  see  why  many 
criminals  who  have  been  convicted  of  obtaining  goods  under  false  pretences 
znight  not  just  as  well  have  been  indicted  for  larceny  and  found  guilty. 

5.  a.  Whoever  looks  at  the  decisions  on  larceny  as  a  whole,  will  find  that 
they  can  only  be  explained  by  the  natural  tendency  of  the  Courts  to  extend 
a  rough  and  unscientific  definition  of  theft  so  as  to  cover  acts  which  clearly 
deserve  punishment  but  do  notfEurly  come  within  the  description  of  larceny. 
In  this  point  of- view  Reg.  v.  Aehwell  is  merely  the  last  of  a  series  of 
judge-made  enactments,  and  the  defendant  has  been  a  victim  to  ex  post  facto 
legislation. 

3f  4)  5-  ^*  Legislation  has  constantly  overlapped  the  common  law  by 
excess  of  caution.  It  is  quite  true  that  the  common-law  definition  of 
larceny  has  been  extended,  and  that  even  the  simpler  extensions  were 
regarded  with  suspicion  at  first  (see  Hawkins^  P.  C,  thereon).  But  it  is  too 
late  to  go  back. 
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6.  a.  Persons  who  maintain  that  Ashwell  was  rightly  convicted  will  be 
ultimately  driven  to  maintain  a  point  which  was  not  quite  clearly  brought 
out  in  the  coarse  of  the  argument  or  even  in  the  judgments,  namely  that 
Ashwell  did  not  obtain  *  possession '  of  the  sovereign  at  all  until  the 
moment  when  he  knew  that  the  coin  was  a  sovereign  and  not  a  shiUing, 
and  that  as  he  at  that  moment  dealt  with  it  wrongfully  the  possession  was 
from  the  beginning  unlawful. 

This  contention  may  be  correct,  but  it  is  opposed  to  the  dictates  of 
ordinary  common  sense  and  makes  the  criminality  of  an  act  depend  upon 
superfine  logical  subtleties. 

6.  h.  It  is  not  necessary  to  hold  with  Cave  J.  that  Ashwell  did  not  get 
possession,  but  only  detention  (like  the  custody  of  a  servant),  by  the  mis- 
taken handing  over  of  the  coin.  A  possible  view  is  that  he  got  (cf.  RUty'$ 
case,  Dears.  149)  a  possession  in  the  nature  of  trespass,  but  excusable  until 
discovery  of  the  truth.  Such  was  the  old  view  of  a  '  pure  finder's '  position, 
as  regards  civil  liability.  When  he  did  know  the  truth,  and  elected  for 
conversion  instead  of  restitution,  he  became  a  felonious  trespasser  instead 
of  an  excusable  one. 

Nine  out  of  ten  laymen  who  have  read  the  case  of  the  Queen  v.  Ashwell 
have  remarked  upon  the  absurdity  of  fourteen  judges  being  equally  divided 
upon  the  question  whether  a  rogue  had  or  had  not  conmiitted  a  thefl,  and  have 
commented  upon  the  ease  with  which  persons  of  common-sense  would  decide 
matters  which  perplex  judicial  intellects.  This  line  of  comment  is  however 
itself,  though  natural,  singularly  absurd,  and  affords  a  good  instance  of 
the  fallacies  of  common-sense.  The  difficulty  of  deciding  this  case  and 
others  like  it  arises  neither  from  the  absurdity  of  the  law  nor  from  the 
casuistry  of  lawyers,  but  from  a  very  different  thing — the  subtlety  of  nature. 
The  line  between  dishonest  conduct  and  theft  is  often  an  extremely  fine  one, 
and  yet  if  the  Courts  overlooked  this  distinction  they  would  offend  the 
soundest  moral  feelings  of  mankind.  X  is  extravagant  and  incurs  debts 
which  he  cannot  pay  and  which  any  sensible  man  would  know  that  he 
could  not  pay.  Y  buys  goods  with  the  fall  knowledge  that  A,  the  trades- 
man who  sells  them,  thinks  that  F  is  rich,  whereas  Y  is  over  head  and  ears 
in  debt,  expects  to  become  bankrupt  next  week,  and  has  no  intention  of 
paying  for  the  goods.  Z  buys  goods  from  A^  and  obtains  them  on  credit  by 
falsely  representing  that  Zie  the  Prince  of  Wales ;  he  is  a  sharper,  and  means 
to  sell,  and  does  sell  the  goods  the  moment  he  gets  hold  of  them.  Now  X  it 
is  clear  is  guilty  of  no  crime,  Z  has  been  guilty  of  obtaining  goods  under  false 
pretences,  Y*b  position  may  admit  of  doubt.  The  point  to  notice  is  that  the 
line  dividing  dishonesty  from  crime  is  in  these  instances  a  very  narrow  one 
and  yet  must  be  drawn.  The  same  remark  emphatically  applies  to  theft. 
A  gives  J  a  sovereign,  meaning  to  give  him  a  shilling;  X,  when  he  finds  out 
the  mistake,  spends  five'  shillings  of  the  sovereign,  or,  as  he  would  put  it, 
borrows  four  shillings  from  A  ;  X  comes  into  A'b  room,  finds  four  shillings 
lying  on  the  table,  pockets  and  then  spends  them.  In  each  case  X's 
conduct  is  dishonest,  but  it  is  idle  to  deny  that  the  kind  and  degree  of  his 
dishonesty  is  in  each  case  different.  An  acquaintance  gifted  with  common- 
sense  might  find  fu  much  difficulty  in  determining  X'b  moral  culpability  as 
would  a  judge  endowed  with  knowledge  of  law.  Acquaintance  ¥rith  the 
laws  of  England  is  not  absolutely  inconsistent  with  the  possession  of 
common-sense. 
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The  case  of  Wlteder  v.  New  SrunHuick  and  Canada  R.  R.  Co,,  115  U.  S. 
29,  shows  a  remarkable  division  of  opinion  in  the  Supreme  Court  of  the 
United  States  on  the  application  of  the  principle  of  estoppel  to  the  inter- 
pretation of  a  ccmtract.  We  may  return  to  the  point  hereafter.  Mean- 
while, there  is  much  to  be  said  for  the  opinion  of  the  strong  minority  of  the 
Court.  

The  House  of  Lords  has  more  than  once  found  it  necessary  to  check  excess 
of  zeal  on  the  parts  of  Courts  below  in  the  application  of  its  own  recent 
decisions.  Some  years  ago,  in  JacksofCs  case  (o^erwise  the  '  thumb  case ') 
3  App.  Ca.  193,  it  was  explained  that  no  such  rule  had  been  laid  down  as 
that  wheneyer  a  railway  company  was  charged  with  negligence,  the  whole 
matter  must  be  left  to  the  jury;  though  certsdn  members  of  the  Courts 
below  had  supposed  this  to  be  the  effect  of  Bridgets  case,  L.  B.  7  H.  L.  213. 
The  latest  example  of  this  process  is  London  and  Brighton  Railway  Company 
v.  Truman,  1 1  App.  Ca.  45.  The  Courts  below  had  held  the  making  and 
using  of  a  cattle  yard  by  the  company  for  the  purposes  of  their  traffic  to  be 
authorized  only  on  condition  of  not  thereby  creating  a  nuisance,  and  con- 
ceived that  in  so  doing  they  were  following  the  authority  of  the  House  of 
Lords  in  Metropolitan  Asylum  District  v.  ffiU,  6  App.  Ca.  193.  But  the 
House  held,  and  unanimously,  that  the  principle  rightly  applicable  to  powers 
granted  in  aid  of  the  general  powers  and  functions  of  a  railway  company  was 
that  of  Hammersmith  Railway  Company  v.  Brand,  L.  B.  4  H.  L.  171 ;  in 
other  words,  that  in  this  case  the  power  was  absolute  in  the  sense  of  being 
free  from  any  condition  similar  to  that  which  was  enforced  in  HilTs  case. 
It  would  be  a  crude  way  of  stating  the  result  to  say  that  the  law  favours 
railways  and  does  not  favour  hospitals.  Yet  some  such  impression  is  likely 
to  remain  even  with  the  professional  reader. 

Students  of  the  law  of  contract  will  read  with  considerable  interest  the 
judgments  of  the  Court  of  Appeal  in  Johnstone  v.  Milling,  16  Q.  B.  D. 
(C.  A.)  460.  This  case  sets  a  limit  to  the  principle  established  or  confirmed 
by  Mochster  v.  De  La  T&wr  (2  E.  &  B.  678)  and  Frost  v.  Knight  (L.  B. 
7  £x.  Ill)  that  the  repudiation  by  a  promisor  of  his  future  liability  under 
an  agreement  may  be  treated  by  the  promisee  as  equivalent  to  a  breach 
of  contract.  The  Court  of  Appeal  lay  additional  emphasis  on  the  considera- 
tion that  if  the  promisee  is  to  treat  renunciation  as  equivalent  to  a  breach 
be  must  make  his  election;  he  must  either  treat  the  renunciation  as  a 
rescission  of  the  contract  or  else  regard  it  as  a  mere  threat  to  break  the 
contract,  but  he  must  not  both  treat  it  as  a  breach  and  for  other  purposes 
than  bringing  an  action  treat  the  contract  as  still  in  force.  The  Court 
further  intimate  a  doubt  whether  the  doctrine  of  ffochster  y.  Be  La  Towr 
can  be  applicable  to  the  case  of  a  lease  or  other  contract  containing  various 
stipulations  where  the  whole  contract  cannot  be  treated  as  put  an  end  to 
upon  the  wrongful  repudiation  of  one  of  the  stipulations  of  the  contract  by 
the  promisor. 

Both  the  decision  of  the  Court  and  the  suggestions  contained  in  the  judg- 
ments will  commend  themselves  to  lawyers.  The  doctrine  of  ffochster  v. 
De  La  Tw^r  is  to  a  certain  extent  anomalous,  and  it  was  quite  time  for 
everyone  to  understand  that  this  doctrine  would  not  be  extended. 

One  by  one  shall  we  lose  all  our  most  cherished  legal  legends  1  It  has 
long  been  known  to  the  learned  that  the  story  about  Chief  Justice  Qascoign 
committing  Prince  Henry  for  a  contempt  of  court  rests  on  but  a  poor  foun- 
dation, but  the  thorough  worthlessness  of  the  evidence  had  never  we  believe 
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been  exposed  mitil  Mr.  Solly  Flood,  late  Attorney-General  of  Gibraltar, 
undertook  a  laborious  investigation,  the  results  of  which  have  been  pnblifihed 
in  a  recent  number  of  the  Boyal  Historical  Society's  Transactions.  We 
must  not  here  follow  his  learned  speculations  as  to  the  growth  of  the  myth 
or  ask  whether  some  dark  hints  that  Henry  the  Fifth,  when  not  yet  kmg, 
bad  kept  too  close  company  with  Lollards,  did  not  in  course  of  time  convert 
a  sober  young  man  of  serious  mind  into  the  gay  Prince  Hal,  whose  com- 
panions are  not  the  over  godly,  and  in  the  end  fix  on  to  him  a  tale  about  a 
prince  who  struck  a  judge  and  was  banished  from  his  father's  court,  a  tale 
originally  and  truly  told  of  the  prince  who  became  Edward  the  Second. 
But,  and  this  should  be  of  interest  to  lawyers,  Mr.  Flood  asserts  that  a 
0nnmiary  committal  for  contempt  in  the  time  of  Gascoign  is  an  anachronlBm. 
After  what  seems  to  have  been  a  diligent  search,  he  writes  thus, — '  The 
Botuli  coram  Bege  are  extant  from  a  period  by  many  years  anterior  to 
Magna  Charta,  the  Controlment  rolla  from  the  commencement  of  the  reign 
of  Edward  lU,  the  year-books  from  the  commencement  of  the  reign  of 
Edward  11 ;  and  no  instance  whatever  has  yet  been  found  in  any  of  these 
rolls  or  in  the  year-books  of  any  committal  in  penam  by  the  Ck>urt  of 
King's  Bench  in  a  summary  manner  and  without  indictment,  presentment, 
information  or  arraignment  for  contempt  committed  even  in  its  presence  up 
to  a  considerable  period  after  the  death  of  Henry  IV.'  Here,  at  all  events, 
is  a  very  pretty  challenge  for  any  who  have  patience  to  read  some  miles  of 
parchment. 

A  somewhat  novel  point  arose  In  re  Riehardwn^  ShUUto  v.  Hchson 
(30  Ch.  D.  396).  In  that  case,  an  uncle  who  was  an  equitable  mortgagee, 
by  deposit  of  a  title-deed  handed  the  deed  to  his  nephew  saying,  'Now 
Billy  my  boy,  thou  comest  of  age  this  day,  and  I  give  thee  this  deed  and 
the  whole  of  the  money  I  have  paid  to  redeem  it,  and  I  hope  thou  wilt  take 
care  of  it.'  On  the  uncle's  death,  his  executor  claimed  delivery  up  of  the 
deed  from  the  donee.  It  was  admitted  that  the  gift  of  the  mortgage  was 
invalid  as  an  assignment  of  a  chose  in  action  for  want  of  writing,  but  the 
donee  claimed  to  hold  the  deed  as  in  the  nature  of  a  pledge.  The  question 
was  thus  raised  whether  there  is  incident  to  every  equitable  mortgage  by 
deposit  a  pawn  of  the  deeds  deposited.  The  Court  of  Appeal  held  that 
there  was  not,  Fry,  L.  J.  pointing  out  that  so  to  hold  would  lead  to  the 
extraordinary  conclusion  that  the  mortgagee  as  pawnee  might  not  only  hold 
the  deeds  but,  after  reasonable  notice,  sell  them.  An  equitable  mortgagee 
holds  the  deeds  not  as  pawnee,  but  merely  as  incident  to  his  charge  on  the 
land.  In  the  case  under  consideration,  the  executor  having  the  beneficial 
interest  in  the  charge,  the  donee  of  the  deed  was  a  trustee  of  the  deed  for 
him,  and  was  ordered  to  deliver  it  up  accordingly. 

Stewart  v.  The  MerehanU  Marine  Insurance  Company  (53  L.  T.  R  892) 
raised  a  point  in  the  law  of  marine  insurance  which  has  never  yet  been  decided 
in  England.  A  time  policy  on  a  ship  contained  the  following  memorandum. 
*  The  ship  and  freight  shall  be  and  are  warranted  free  frx>m  average  under 
X3  per  cent  (unless  general)  or  the  ship  be  stranded,  sunk,  or  burnt.'  The 
ship  went  several  voyages  during  the  time  covered  by  the  policy,  and  on 
each  voyage  particular  average  losses  were  incurred  eadi  under  £3  per  cent., 
but  amounting  in  the  aggregate  to  more  than  £3  per  cent.  Were  the  ship- 
owners entitled  to  add  the  losses  together  so  as  to  take  the  case  out  of  the 
warranty  clause?  In  Blackett  v.  The  Royal  Exchange  Company  (2  C.  & 
J,  244)  the  Court  of  Exchequer  decided  that  in  the  case  of  a  voyage  policy 
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on  a  ship  successiTe  losses  may  under  snch  a  warranty  clause  be  lumped 
together,  and  in  the  American  case  of  Brooks  v.  The  Oriental  Insurance 
Comjxiny  (9  Sumner  366),  Story,  J.  expressed  his  concurrence  in  this  view. 
In  giving  judgment  in  Stewart  v.  Merchant  Marine  Insurance  Company ^  the 
Master  of  the  Kolls  pointed  out  that  the  same  considerations  do  not  apply 
to  a  voyage  policy  on  a  ship  and  a  time  policy.  In  the  case  of  a  voyage 
policy  losses  incurred  in  successive  storms,  or  otherwise,  can  be  readily  ascer- 
tained at  the  end  of  the  voyage,  but  not  so  losses  incurred  in  successive 
voyages  under  a  time  policy :  the  assurer  in  the  latter  case  would  have  to 
wait  till  the  expiration  of  the  period  covered  by  the  policy,  and  during  this 
period  the  captain  and  crew  of  the  ship  might  and  probably  would  have 
changed  more  than  once.  At  the  time  when  the  warranty  clause  was  fii'st 
introduced  into  policies  of  Marine  Insurance,  time  policies  were  not  limited 
as  they  now  are  to  one  year.  The  ascertainment  of  the  losses  might  there- 
fore have  been  almost  indefinitely  postponed.  Such  an  intention  was  highly 
improbable.  In  the  opinion  of  the  Master  of  the  Bolls  the  question  how  the 
losses  should  be  borne  was  one  for  a  jury  of  merchants.  In  the  absence  of 
such  a  jury  the  Court  applying  its  knowledge  of  business  to  the  construction 
of  the  policy  decided  that  the  losses  ought  not  to  be  lumped  together. 

A  curious  point  arose  In  re  Lucas,  Parish  v.  Hudson  (55  L.  J.  Ch.  loi) 
as  to  the  effect  of  the  Apportionment  Act  on  a  testamentaiy  gift.  A  testator 
directed  his  executors  to  *  forgive  my  tenant  F  all  rent  or  arrears  of  rent 
which  may  be  due  and  owing  from  him  to  me  at  the  time  of  my  decease.' 
The  rent  was  payable  half  yearly,  at  Michaelmas  and  Lady  Day.  The  tes- 
tator died  in  February.  Was  the  tenant  entitled  to  be  forgiven  his  rent 
down  to  the  date  of  the  testator's  death  or  only  the  rent  due  up  to  Michael- 
mas ?  The  Master  of  the  EoUs  and  Bowen,  L.  J.  took  the  latter  view.  Fry, 
L.  J.  differed.  He  was  of  opinion  that  the  Apportionment  Act  having 
altered  the  common  law  by  providing  that  rent  should  be  considered  as 
'  accruing  from  day  to  day'  the  direction  in  the  will  included  everything 
due  and  owing  at  the  date  of  the  testator's  death,  even  though  it  was  not 
then  payable,  there  being  nothing  in  the  will  to  shew  a  contraiy  intention. 
The  judgment  of  Jessel,  M.  B.  in  Easluck  v.  FedHey  (L.  B.  i )  Eq.  271) 
certainly  seems  to  sanction  this  view. 

It  is  greatly  to  be  hoped  that  the  honourable  defeat  of  a  plaintiff  in 
person  who  was  congratidated  by  the  Court  on  his  argument  (Emmens  v. 
Poiile,  16  Q.  B.  D.  354,  356),  will  not  become  a  snare  to  other  less  capable 
plaintiffs,  and  a  plague  to  tibe  Court  of  Appeal.  And  this  plaintiff  was 
defeated :  he  sought  to  make  the  innocent  vendors  of  a  newspaper  answer- 
able for  libellous  matter  contained  in  it,  and  the  Court  was  naturally 
alarmed  at  the  rule  he  invited  them  to  lay  down.  '  The  result  would  be 
that  every  common  carrier  who  carries  a  newspaper  which  contains  a  libel 
would  be  liable  for  it,  even  if  the  paper  were  ^  one  of  which  every  man 
in  England  would  say  that  it  was  not  likely  to  contain  a  libel : '  in  fact, 
every  one  aggrieved  by  anything  published  in  the  daily  press  would  have 
hiB  choice  of  suing  the  printer,  the  railway  companies,  or  Messrs.  W.  H. 
Smith  &  Son.  How  £ar  a  mere  vendor  of  printed  matter  is  bound  to 
ascertain  what  the  book  or  newspaper  is  likely  to  contain  is  a  question 
expressly  left  open  by  the  Court. 

The  Queen  Y.  Webster^  16  Q.  B.  D.  134  (C.  C.  B.),  excites  serious  reflections. 
The  Criminal  Law  Amendment  Act,  1885,  is  an  enactment  which,  from  a 
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legal  point  of  view,  is  open  to  very  serious  comment.  A  Statute  which 
itself  invades  (though  possihly  for  sufficient  cause)  several  sound  legal  prin- 
ciples may  become  a  very  serious  matter  if  under  the  influence  of  sentiment 
the  Courts  so  construe  its  terms  as  to  give  the  Act  an  extension  not  contem- 
plated by  Parliament.  The  Queeti  v.  Webster  suggests  that  this  danger  is 
a  real  one. 

Rebecca  Webster  was  convicted  under  the  Criminal  Law  Amendment 
Act,  1885,  sec.  6,  of  *  knowingly  suffering  *  a  giri  under  sixteen  years  of  age 
to  be '  in  or  upon  premises'  of  which  Webster  was  occupier,  for  the  purpose 
in  substance  of  having  unlawful  connection  with  a  man  whom  the  girl  had 
picked  up  in  the  street.  The  girl  was  Webster's  daughter;  the  premises 
were  Webster's  house,  and  the  daughter's  home.  Of  the  monJ  offence  com- 
mitted by  the  prisoner  it  is  hardly  necessary  to  say  anything ;  it  was  the 
vile  act  of  a  vile  and  abandoned  woman.  But  whether  the  Act  was  violated 
is,  to  our  minds,  an  open  question.  When  a  daughter  comes  back  at  night  to 
her  mother's  home  it  is  rather  hard  to  assert  that  she  is  '  suffered  to  be  upon 
the  premises '  for  an  immoral  purpose.  We  certainly  wonder  at  the  ease 
with  which  two  judges  affirmed  the  conviction ;  everyone  can  sympathise 
with  their  lordships'  feelings,  but  moral  indignation  is  apt  to  be  the  parent 
of  bad  law,  that  is  of  injustice. 

The  vexed  question  whether  the  doctrine  of  election  is  applicable  to  the 
case  of  a  married  woman  where  the  only  property  available  to  make  com- 
pensation to  the  person  disappointed  by  her  election  is  property  which 
she  is  restrained  from  anticipating  has  now  been  settled  by  the  decision  of 
the  Court  of  Appeal  In  re  VardorCs  Trusts  {^1  Ch.  D.  275).  In  Willoughby 
V.  Middletcn  (2  J.  &  H.  344)  Lord  Hatherley,  then  Vice-chancellor, 
decided  that  the  doctrine  was  applicable.  In  Smith  v.  Iaicos  (18  Ch.  D. 
531)  the  late  Master  of  the  Eolls  dissented  from  WUlougliby  v.  Middleton, 
and  pointed  out  that  the  consequence  would  be  to  render  alienable  that 
which  was  inalienable  before.  Smith  v.  Lucas  was  followed  by  Chitty,  J.,  In 
re  WheaOey  (27  Ch.  D.  606):  WUloughby  v.  Middleton  by  Kay,  J.,  In  re 
Vardon's  Trusts  (28  Ch.  D.  124).  The  Court  of  Appeal  have  adopted  the 
view  taken  by  the  late  Master  of  the  Rolls  and  Chitty,  J.  The  facts  In  re 
Vardon's  Trusts  were  these.  Under  a  marriage  settlement  the  wife  took 
a  life  interest  for  her  separate  use  without  power  of  anticipation,  and 
covenanted  to  settle  after  acquired  property.  At  the  date  of  the  settlement 
the  wife  was  an  infant.  She  afterwards  became  entitled  during  the 
coverture  to  a  legacy,  and  refused  to  settle  it  Could  she  be  put  to  her 
election?  The  foundation  of  the  doctrine  of  election  is  the  presumption 
of  a  general  intention  in  the  authors  of  an  instrument  that  effect  should 
be  given  to  every  part  of  it ;  but  this  presumption  may  be  displaced  by 
a  declaration  of  a  particular  intention  inconsistent  with  it.  The  restraint 
on  anticipation  was,  the  Court  of  Appeal  was  of  opinion,  such  a  declaration 
of  a  particular  intention,  inconsistent  with  the  doctrine  of  election,  and 
therefore  excluding  it.  *  A  provision  for  a  married  woman '  said  Fry,  L.  J. 
'who  is  restrained  fi:t>m  anticipation,  is  regarded  as  giving  the  highest 
security  known  to  the  law  that  the  married  woman  shall,  come  what  may 
to  herself  and  her  husband,  have  from  half-year  to  half-year  some  monies 
paid  into  her  very  hands  to  increase  her  comforts  or  supply  her  with 
maintenance.  And  this  security  would  be  seriously  imperilled,  if  by  the 
doctrine  of  election  she  could  take  in  lieu  of  this  inalienable  provision 
a  sum  of  money  or  other  benefit  which  she  might  forthwith  make  over  to 
her  husband  or  squander  at  her  choice.' 
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In  Standing  v.  Bowring  (31  Ch.  D.  282)  a  lady  of  eighty-six  transferred 
J&6000  Consols  into  the  joint  names  of  herself  and  B  her  godson,  but  without 
B*^  knowledge.  The  evidence  shewed  that  the  transfer  was  made  with  the 
intention  of  benefiting  B,  Afterwards  the  lady  married  and  called  upon  B 
to  re-transfer  the  Consols  to  her,  which  B  refused  to  do  on  the  ground  that 
the  resulting  trust  was  rebutted,  and  the  transfer  constituted  an  irrevocable 
g^fl.  In  this  refusal  he  was  upheld  by  Pearson,  J.  In  the  Court  of 
Appeal  it  was  argued  that  the  case  was  analogous  to  that  class  of  cases  in 
which  a  debtor  has  executed  an  assignment  of  his  property  to  a  trustee 
for  the  benefit  of  his  creditors,  but  the  assignment  has  not  been  com- 
municated to  the  creditors,  and  the  debtor  has  been  held  entitled  to  revoke 
the  assignment  as  a  mere  mandate.  The  Court,  however,  held  that  the 
case  of  a  gift  completed  though  not  communicated  stands  on  a  different 
footing.  The  National  Debt  Act,  which  regulates  transfers  of  Consols, 
vests  the  legal  title  in  the  transferee,  and  does  not  make  acceptance  by 
him  of  the  transfer  necessary.  Then  is  such  an  acceptance  necessary  on 
general  principles  of  law  1  The  cases  of  7%)mp8on  v.  Leach  {2  Vent.  198, 
208)  and  Siggera  v.  Evans  (5  E.  &  B.  367)  shew  that  it  is  not,  at  least 
by  English  law.  According  to  those  authorities,  a  gift  of  property  whether 
real  or  personal  by  deed  vests  the  property  in  the  donee  without  lus  assent ; 
the  acceptance  of  a  benefit  though  not  of  a  burthen  (Per  Cave,  J.,  Reg.  v. 
Aahwelt)  being  presumed.  The  dissent  of  the  donee  may,  however,  divest 
the  gift.  

It  is  well-settled  law  that  money  paid  under  a  mistake  of  law  cannot  be 
recovered  back.  There  is,  however,  an  exception  to  this  rule,  and  that 
is  when  the  money  has  been  paid  to  an  officer  of  the  Court  as  a  receiver 
or  trustee  in  bankruptcy.  '  In  such  a  case  the  Court '  as  James,  L.  J.  said 
In  re  Condon,  Ex  parte  James  (L.  B.,  9  Ch.  609)  <  finding  that  its  officer 
has  in  his  hands  money  which  in  equity  belongs  to  some  one  else,  ought 
to  set  an  example  to  the  world  by  paying  it  to  the  person  really  entitled  to 
it.  In  my  opinion,  the  Court  ought  to  be  as  honest  as  other  people.'  In 
the  recent  case  of  Re  Rivett  Camac  Ex  parte  Simmonds  (16  Q.  B.  D.  308) 
this  principle  has  been  recognised  and  slightly  extended  by  the  Court  of 
Appeal.  The  money  in  that  case  paid  under  mistake  had  been  paid  to  a 
trustee  in  bankruptcy,  and  had  been  distributed  by  him  in  dividends  among 
the  creditors.  It  appeared,  however,  that  there  was  money  coming  to  the 
hands  of  the  trustee,  and  out  of  this  the  Court  ordered  the  money,  which  by 
a  mistake  had  gone  to  increase  the  estate,  to  be  repaid. 

In  Appleby  v.  FranMin  (34  W.  B.  231)  a  father  brought  an  action  for 
damages  for  the  loss  of  his  daughter's  services.  The  defendant,  it  was 
alleged,  had  seduced  the  plaintiff^s  daughter,  and  had  also  administered 
a  noxious  drug  to  her  to  procure  abortion.  The  defence  raised  was  that 
the  statement  of  claim  disclosed  a  felony,  and  that  the  right  of  action  was 
suspended  until  the  defendant  had  been  prosecuted  {Wells  v.  AhrahamSy  7 
Q.  B.  554).  Against  this  it  was  contended  that  the  disability  only  applied 
where  the  plaintiff  is  the  person  whose  duty  it  is  to  prosecute,  and  Otbom 
V.  GiUett  (L.  B.,  8  Ex.  88)  was  cited.  In  Osbom  v.  GiUeUy  the  action  was 
brought  by  a  father  against  the  defendant  for  having  killed  the  plaintiff's 
daughter  and  servant  by  driving  over  her  under  circumstances  that 
amounted  to  felony,  and  a  demurrer  that  the  plaintiff  had  not  first 
prosecuted  the  defendant  was  overruled  by  the  whole  Court.  This  decision, 
the  Court  (Huddleston  and  Wills,  J  J.)  held,  governed  the  case  before 
them,  and  Uie  defence  was  therefore  bad.     Nevertheless  we  are  of  opinion 
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that  the  difisenting  judgment  of  Bramwell  B.  in  Oahom  t.  GUhU  is  good  law, 
and  the  judgments  of  the  majority  are  wrong. 

In  the  January  Number  of  this  Review  we  called  attention  to  an  unlucky 
expression  in  high  quarters  anent  the  rule  in  Shelley's  case.  The  expression 
in  question  is  now  enshrined  for  the  benefit  of  posterity  in  the  February 
number  of  the  Law  Reports,  where  (however  much  we  may  regret  its 
preservation)  it  will  at  all  events  do  less  harm  than  in  the  Times,  But  there 
is  a  fatality  about  the  rule  in  Shelley's  case.  In  the  Chancery  Division 
Reports  for  February,  no  less  a  personage  than  Lord  Justice  Fry  is  reported 
to  have  used  the  following  language  (p.  134): — 'It  is  the  policy  of  the  law 
always  to  make  estates  alienable,  and  it  is  immaterial  by  what  device  it  is 
attempted  to  prevent  an  owner  from  exercising  the  power  of  ownership. 
This  Hes  at  the  foundation  of  the  rule  in  Shelley's  case,  in  which  words 
appearing  to  convey  an  independent  gift  were  construed  to  be  words  of 
limitation/  And  in  Bowen  v.  Lewis^  two  years  ago,  Lord  Bramwell 
expressly  called  this  rule  a  rule  of  construction,  and  Lord  Cairns  spoke 
of  it  as  '  a  rule  of  substance  in  order  to  give  effect  to  the  intention '  (9  App. 
Ca.  at  pp.  907,  921).  Now  it  is,  or  ought  to  be,  common  learning  that  the 
rule  in  Shelley's  case  is  a  rule  of  law,  not  of  construction ;  i.  e.,  it  is  wholly 
tmaffected  by  any  evidence  of  intention.  Mr.  Yaughan  Hawkins  has 
concisely  and  lucidly  explained  the  distinction.  But  the  difficulty  of  being 
always  exact  in  these  matters  is  apparent  when  we  find  in  the  most  learned 
and  accurate  of  recent  works  on  the  law  of  real  property,  we  mean  Mr. 
Challis's,  the  following  sentence  (p.  123) :  'the  law  puts  upon  the  limitation 
to  the  heirs  a  different  construction,  not  giving  to  them  any  estate  at  all  by 
purchase,  but  taking  account  of  the  mention  of  the  heirs  only  for  the  purpose 
of  giving  a  corresponding  estate  to  the  specified  ancestor.'  It  is  true  that 
the  verbal  laxity  is  here  corrected  by  the  immediate  context.  Mr.  Challis's 
book,  by  the. way,  has  been  grotesquely  underrated  by  a  Transatlantic 
reviewer  who  has  evidently  not  read  it,  but  proceeds  on  the  a  priori  ground 
that  no  book  of  moderate  size,  or  which  does  not  cite  all  the  cases,  can  be  of 
serious  value.  What  does  this  critic  think,  then,  of  Holmes  on  the  Common 
Law  and  Langdell's  Summary  of  the  Law  of  Contracts  Y 

In  law,  as  in  philosophy  and  literature,  the  Netherlands  are  exposed  to 
powerful  influences  from  France  on  one  side  and  Germany  on  the  other. 
But  the  countrymen  of  Erasmus  and  Grotius,  of  Huygens  and  Spinoza,  and 
(to  mention  a  few  recent  and  living  names)  of  Kuenen  and  Cobet,  of 
Goudsmit  and  Polenaar,  have  ever  maintained  their  spiritual  as  well  as 
their  political  independence.  The  two  legal  reviews  {Themit  and  Jiechts-' 
geleerd  Ifagazijn)  with  which  we  have  now  established  relations  contain 
ample  proo^  as  regards  that  science  which  peculiarly  concerns  us  here,  that 
an  active  and  individual  school  of  jurisprudence  is  not  likely  to  be  found 
wanting  in  Holland  in  our  time. 

The  Athenceum  of  March  6  publishes  the  indictment  of  Ben  Jonson  for  the 
manslaughter  of  Gabriel  Spencer  *  cum  quodam  gladio  de  ferro  et  calibe  [mc] 
vocat'  a  Rapiour  precii  iii  s.'  The  roll,  apparently  mutilated,  was  only  lately 
discovered  by  Mr.  J.  C.  Jeaffireson  in  the  Middlesex  Sessions  Rolls,  now 
kept  at  Clerkenwell.  It  appears  by  the  head-note  of  the  Clerk  of  the 
Peace  that  Jonson  pleaded  guilty  and  had  benefit  of  clergy.  His  biographers 
have  hitherto  assumed  (besides  other  inaccuracies)  that  he  was  not  brought 
to  trial.     There  is  not  anything  remarkable  in  the  form  of  the  indictment. 
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Cassation  and  Appeal  at  Rome,  Naples,  Genofti  Tnvin,  etc.. 

H  FUangwri.    No.  6,  June,.  1885  *. 

Part  X.  University  Reform  (Codacd-Pisanelli) — ^Foreign  Corporations 
in  Italian  Law  (Lomonaco) — Provocation  as  an  Excuse  for  Homicide 
nTarriale) — Delia  liquidazione  in  linea  amministrativa,  etc.  (Troise) — 
Contracts  for  Work  and  Services  in  Mercantile  Law  (Marghieri)— Book 
Reviews,  etc. — Legislaeione  Comparata:    England,  Employers'  Liability 

*  This  number  failed  t»  reaoh  us  at  the  proper  time.  We  take  this 
occasion  to  beg  that  any  failure  or  delay  in  postal  communication  with  our 
correspondents  which  comes  to  their  knowledge  may  be  notified  to  the 
Editor  as  soon  as  possible. 
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Act,  1880 ;  Switzerland,  Laws  on  Responsibility  of  Railway  and  Steamboat 
Companies  (1875),  of  Manu&cturers  (1881). 

Part  2.  Reports  of  Cases  in  Courts  of  Cassation  of  Rome,  Florence, 
Turin,  Naples. 

Themis.    Part  47,  No.  i,  January,  1886.    The  Hague. 

Interpretation  of  Statutes  (P.  van  Bemmelen) — Time  Bargains  and 
Wagering  Contracts  on  Stock  Exchange  (M.  Th.  Goudsmit)— Reviews, 
Notices,  etc. 

RechUgdeerd  Magnzijn.    Vol.  V,  Nos.  i  and  a,  1886;     Haarlem. 

No.  I.  Use  of  German  Authorities  in  Construction  of  Netherlands  Penal 
Code  (H.  van  der  Hoeven)— -fti  the  Study  of  Dutch  Legal  History  (an 
Introductory  Lecture,  by  S.  Gratama) — English  Legislation  since  1883 
(W.  L.  P.  A.  Molengraaff) — ^Reviews,  Notices,  etc. 

No.  2.  Two  questions  in  Criminal  Law  (D.  Simons) — Compensation  for 
property  taken  under  compulsory  powers  (H.  L.  Drucker) — Medieeval  Dutch 
law-texts  (Prof.  S.  J.  Fockema  Andreae)— Reviews,  Notes,  etc 


TJte  Editor  eaimot  undertake  the  return  or  safe  custody  of  MSS,  sent  to 
him  without  prepiotu  communication. 
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THE  UNIFICATION  OF  THE  LAW  OF  BILLS  OF 
EXCHANGE. 

THE  Congress  on  Commercial  Law,  which  assembled  last  autumn 
at  Antwerp,  was  one  of  unusual  importance.  There  had 
been  many  Legal  Congresses  held  previously  at  the  instance  of 
private  Associations.  Much  valuable  work,  for  example,  had  been 
done  at  the  annual  Congress  of  the  Institute  of  International  Law, 
and  of  the  Society  for  the  Reform  and  Codification  of  the  Law  of 
Nations ;  but  these  Congresses  have  remained  comparatively  unin- 
fluential.  The  Antwerp  Congress  of  last  year  was  the  first  held  on 
the  initiative  of  a  Government.  The  King  of  the  Belgians,  with 
that  praiseworthy  interest  in  every  peaceful  work  calculated  to 
advance  civilisation  which  characterises  him,  took  the  first  step 
for  the  holding  of  the  Congress,  by  appointing  a  Royal  Commission 
for  its  organisation.  This  Commission  issued  the  invitations  and 
undertook  the  arrangement  of  the  programme.  The  former  was  an 
easy  enough  duty.  The  latter  was  one  of  labour  and  difficulty,  as 
it  involved  the  i&king  of  measures  to  select  the  matters  for  discus- 
sion, to  bring  them  clearly  up,  and  so  to  guide  and  limit  the 
attention  of  members  to  them,  as  to  prevent  energy  from  being 
lost  on  points  of  no  practical  importance.  In  organising  the  Con- 
gress, the  Commission  issued  a  copious  quantity  of  legal  literature, 
bearing  upon  the  two  branches  of  commercial  law  with  which  it 
resolved  to  deal,  namely,  maritime  law  and  the  law  of  bills  of 
exchange.  The  selection  of  those  two  departments  for  considera- 
tion was  wise ;  and  in  maritime  law  there  is  little  doubt  but  that 
the  efforts  of  the  Congress  will  be  attended  with  a  great  amount 
of  success.  The  same  success  has  unfortunately  not  attended  the 
department  of  bills  of  exchange. 

The  Congress  was  a  brilliant  one,  and  contained  many  eminent 
lawyers  from  all  parts  of  the  world,  and  many  representatives  of 
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important  commercial  bodies.  The  desire  of  the  Belgian  Govern- 
ment that  other  Governments  should  send  representatives,  met 
with  only  a  partial  response.  Three  of  the  great  Powers,  namely, 
Great  Britain,  Germany,  and  Austro-Hungary,  declined  to  be 
officially  represented,  although  it  is  believed  that  they  privately 
expressed  sympathy  with  the  objeots.  The  other  great  Powers, 
namely,  France,  Russia,  and  the  United  States  of  America,  were 
fully  represented ;  and  among  the  remaining  Powers,  Italy,  Spain, 
Holland,  Sweden  and  Norway,  Finland,  and  many  others  sent 
delegates.  Unofficial  representatives  attended  from  nearly  every 
civilised  State.  In  one  way  or  nother,  almost  every  nation  on 
the  globe,  from  the  largest  to  the  smallest,  from  the  oldest  civilisa- 
tion to  the  youngest,  was  represented ;  and  certainly  in  the  world's 
history  before  there  never  had  been  such  a  gathering  of ,  men  with 
so  wide,  so  varied,  and  so  special  an  experience  in  commercial  law, 
as  that  which  met  at  Antwerp.  The  reception  given  to  the  Con- 
gress by  the  Belgian  authorities  was  of  the  most  munificent 
character.  The  proceedings  commenced  with  a  welcome  from  the 
Prime  Minister  on  behalf  of  Belgium,  and  after  much  work, 
mingled  with  hospitality,  closed  with  a  banquet  given  by  the  King, 
at  which  the  Prime  Minister  again  presided.  If  in  the  department 
of  bills  of  exchange  the  success  of  the  Congress  has  not  been  so 
great  as  one  could  have  wished,  the  failure  has  certainly  not  been 
due  to  any  want  of  care,  or  courtesy,  or  hospitality  on  the  part  of 
the  Belgians. 

It  being  necessary,  according  to  the  rules  of  the  Congress,  that 
the  members  should  attach  themselves  to  one  of  the  two  sections,  I 
selected  the  section  on  bills  of  exchange.  When  I  accepted  the 
invitation  to  attend,  it  was  not  with  the  hope  that  immediate 
advantage  could  result  to  the  United  Kingdom  in  this  branch  of 
the  law.  We  had  only  recently  obtained  a  code  of  bills  of 
exchange,  and— considering  the  difficulty  with  which  it  had  been 
got  from  the  British  Legislature,  which  as  far  as  concerns  law 
reform  is  in  an  almost  hopelessly  helpless  condition — it  would 
have  been  vain  to  expect  that  our  Parliament  would  consent  to  its 
revision  for  the  sake  of  introducing  any  improvements,  however 
obvious.  Fortunately,  the  three  years  during  which  our  code  has 
been  in  force,  have  been  enough  to  show  that  it  has  been  an  excel- 
lent piece  of  work,  well  suited  to  the  wants  of  the  commercial 
classes  of  our  country ;  and  it  is  satisfactory  to  be  able  to  say  that 
the  merit  of  our  one  piece  of  legislative  work  in  the  field  of  juris- 
prudence has  met  with  full  recognition  abroad.  There  was  thus 
neither  the  prospect  of  our  code  being  changed  nor  the  necessity  for 
any  such  step.    I  attended  the  Congress,  because  it  seemed  to  me 
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desirable  to  learn,  with  a  view  of  what  might  be  done  in  a  more 
distanrt  future,  what  prospect  there  was  of  uniformity  being  attained 
amongst  the  other  nations,  and  also  to  observe  whether  there  were 
any  points  in  the  other  codes  considered  important  by  experienced 
men  which,  being  different  from  ours,  might  at  a  future  oppor- 
tunity bj  with  advantage  adopted  by  us.  Undoubtedly  the 
prospect  of  the  formation  of  an  international  code  of  the  law  of 
bills  which  shall  include  the  United  Kingdom  is  as  yet  a  long  way 
off,  but  it  is  one  of  those  things  which — ^probably  enough,  as  the' 
precursor  of  an  international  code  of  the  whole  commercial  law — 
will  ultimately  come  with  advancing  civilisation ;  and  there  is  no 
reason  why  we  should  not,  from  an  abstract  point  of  view,  now 
consider  its  practicability  and  the  advantages  it  might  bring  us. 

The  official  report  of  the  proceedings  at  the  Antwerp  Congress 
fills  a  handsome  volume  of  some  440  pages,  of  which  less  than  one- 
third  is  devoted  to  bills  of  exchange,  and  the  remainder  to  maritime 
law  ^.  The  report  shows  readily  the  reason  why  the  bills  of  ex- 
change section  was  not  more  successful.  The  organizers  of  the 
Congress  expected  too  much  from  its  members.  They  endeavoured 
to  ai'rive  much  too  quickly  at  the  desire^  conclusion.  They  seemed 
to  think  it  possible  that  such  a  Congress  could  agree  upon  a  code 
of  the  law  of  bills,  and  they  accordingly  submitted  a  drafb  for  its 
consideration.  Even  this  draft  was  not  happily  selected,  although 
if  a  draft  were  to  be  selected  by  a  Belgian  Congress,  scarcely  any 
other  selection  was  possible.  It  was  a  reproduction,  with  few 
alterations,  of  the  Belgian  Code  of  1872,  which  happens  not  to  be 
one  of  the  best  of  the  various  excellent  codes  upon  the  subject.  It 
has  the  advantage,  indeed,  of  being  one  of  the  shortest,  having  been 
originally  modelled  upon  the  French  Code  of  1808,  but  though 
short,  it  has  numerous  points  open  to  criticism.  It  provides  some 
conditions  now  considered  inexpedient;  adopts  rules  on  some  points 
now  considered  antiquated  by  the  most  active  commercial  nations ; 
and  omits  to  provide  for  some  things  now  of  daily  occurrence  in 
commerce.  It  had  thus  not  even  the  merit  of  raising  all  the  points 
which  it  was  necessary  to  discuss ;  though  possibly,  if  it  had,  the 
Congress  would  only  have  had  the  more  difficulty  in  scrambling 
through  its  labours.  As  things  were,  the  discussion  was  imperfect. 
In  place  of  confining  the  attention  of  Congress  to  those  points  of 
importance  on  which  the  different  nations  had  adopted  different 
rules,  it  raised  endless  points  of  no  moment,  and  time  was  lost 
in  settling  the  verbal  construction  of  rules  upon  which  there  was 
no  difference  of  opinion. 

^  Actes  dti  Ck)iigT^  Intemational  de  Droit  CommeroiAl  d*Anyen  (1885),  paUi^  par 
1m  soinfl  da  seor^tAriat.    Braseeli,  Larder,  1886. 
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When  the  invitations  were  issued,  it  had  been  proposed  that  the 
bills  section  should  divide  itself  into  sub-sections,  each  of  which 
should  take  up  some  distinct  branch  of  the  subject.  This  proposal, 
which  would  have  given  the  prospect  that  each  branch  would  have 
received  a  quiet  and  thorough  examination,  was  abandoned  for  some 
reason,  the  explanation  of  which  I  did  not  catch,  and  the  draft  code 
was  discussed  by  the  whole  section  sitting  as  one  chamber.  As 
there  were  sixty-seven  delegates  attached  to  this  section,  it  may  be 
imagined  that  tiie  discussion  was  anything  but  clear,  though,  it  must 
be  admitted,  it  was  generally  sufficiently  animated.  Sometimes  it 
degenerated  into  confusion,  and  all  the  efforts  of  the  amiable  and 
energetic  president  were  needed  to  keep  something  like  order.  The 
result  was  much  what  might  have  been  expected.  The  first  para- 
graphs of  the  draft  were  discussed  at  length,  and  then  the  mass  of 
the  draft  was  passed  with  scarcely  any  discussion.  During  the 
first  two  sittings  only  seven  articles  were  adopted,  while  in  the  last 
three,  after  a  panic  had  arisen  that  the  Congress  would  never 
conclude  its  work,  the  remaining  forty-five  were  adopted  in  rapid 
succession.  The  voting  was  as  unsatisfactory  as  the  discussion. 
Of  the  sixty-seven  delegates,  the  French  and  Belgians  mustered 
forty-one,  while  all  the  other  nations  put  together  mustered  only 
twenty-six.  As  the  French  and  Belgians  were  supporters  of  prac- 
tically the  same  code,  the  result  was  that  they  were  able  to  carry 
their  views  against  those  of  all  the  other  nations  put  together. 
The  code  as  adopted  by  the  Congress  represents  nothing  except  the 
view  of  France  and  Belgium  as  to  what  a  universal  code  of  bills  of 
exchange  should  be,  and  firom  that  circumstance  it  has,  although  it 
is  not  exactiy  what  was  desired,  a  high  and  special  value  of 
its  own. 

Whether  another  mode  of  proceeding  might  have  produced  re- 
sults which  would  have  been  more  widely  accepted  is  a  question 
upon  which  it  is  possibly  now  not  worth  while  to  enter.  In  the 
discussions  on  the  law  of  bills  of  exchange,  held  by  the  Society 
for  the  Bicform  and  Codification  of  the  Law  of  Nations  at  Bremen 
in  1876,  and  Antwerp  in  1877,  and  in  those  of  the  Institute  of 
International  Law,  concluded  at  Brussels  in  1885,  the  procedure 
was  different.  There,  a  committee  made  out  a  list  of  the  different 
questions  upon  which  different  views  prevailed,  and  then  a  series 
of  resolutions  dealing  individually  witii  those  different  points  was 
adopted.  The  Reform  Society  made  no  attempt  to  go  farther,  and 
it  was  only  after  this  procedure,  that  the  Institute  of  International 
Law  drew  up  its  draft  code.  If  the  Belgian  Commission  thought 
these  proceedings  had  suffidentiy  paved  the  way  for  the  step  they 
took,  they  were  mistaken.      In  fact,  the  proceedings  of  those 


July,  1886.]     Unification  of  the  Law  of  Bills  of  Exchange,    soi 

societies  had  been  themselves  too  rapid  to  cany  the  general  body 
of  lawyers  and  merchants  along  with  them,  inasmuch  as  they  took 
for  granted  that  every  one  not  only  knew  the  different  principles 
adopted  by  the  different  nations  on  the  various  points,  but  was 
capable  at  once  of  forming  an  intelligent  opinion  upon  which  of 
them  was  the  preferable.  What  was  wanted,  as  constituting  a  part 
at  all  events  of  the  proceedings^  was  a  convenient  report  upon  the 
leading  differences  between  the  codes  of  bills  of  exchange.  It  is 
vain  to  pretend  that  even  every  eminent  jurist  knows  all  the  rules 
which  all  the  different  nations  have  adopted,  and  even  if  he  may 
have  known  them  at  one  time  or  other,  he  does  not  always  have 
them  vividly  before  his  mind,  and  may,  at  the  critical  moment, 
forget  important  bearings.  What  the  delegate  at  such  a  conference 
wants  is  to  have  under  his  eye  at  the  moment  of  discussion  the 
different  views  that  have  been  adopted  upon  each  particular  prin- 
ciple, and  the  different  nations  that  have  adopted  them,  so  that  he 
may  be  led  to  adopt  the  best  principle,  or  in  case  of  doubt  as  to  this, 
the  one  likely  to  meet  the  most  general  acceptance.  Such  a  report 
as  I  should  have  liked  to  have  seen  in  the  hands  of  the  Commission 
has  not  yet  been  prepared,  although  Borchardt,  Asser,  Norsa,  and 
other  jurists  have  written  valuable  essays  which  would  greatly  help 
its  preparation.  In  one  of  his  works  Norsa  enumerates  seventy- 
live  questions  on  which  different  views  are  entertained,  and  in  others 
he  discusses  them  with  ability  and  learning.  If  some  such  list  of 
open  questions  were  taken,  care  being  used  to  frame  them  so  far  as 
possible  so  as  to  admit  of  only  an  affirmative  or  negative  answer, 
which  could  be  done  with  most  of  them ;  and  if  under  each  question 
were  given  the  nations  (with  their  respective  populations)  which  had 
adopted  the  one  view,  and  then  the  nations  in  the  same  way  which 
had  adopted  the  other,  with  brief  notes  of  their  respective  reasons, 
one  would  at  least  have  in  convenient  form  the  materials  for 
arriving  at  a  decision. '  Were  this  report  submitted  to  a  Congress 
smaller  in  number  than  the  Antwerp  Congress,  and  with  the  nations 
less  unequally  represented,  it  might  be  seen  how  far  assimilation 
was  within  reach. 

At  present  nearly  all  the  civilised  nations — the  only  important 
exception  being  the  United  States  of  America,  whose  code  is  still  only 
in  draft — have  codified  their  law  of  bills.  The  number  of  codes,  as 
printed  in  Borchardt's  collection  of  them,  is  between  thirty  and  forty. 
The  exact  number  is  difficult  to  give.  Several  of  the  minor  States 
having  adopted  substantially  the  same  code,  it  is  not  always  easy  to 
say  when  a  code  should  be  classified  as  separate.  Although  the 
codes  are  thus  numerous,  they  may  on  most  points  be  reduced  to 
three  systems— the  Franco-Belgian,  the  Italo-German,  and  the 
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Anglo-Saxon;  and  even  between  these  three  great  groups  the 
differences  are  for  the  most  part  so  unimportant  that  a  remark  by 
the  chairman  of  the  bills  section  that  he  would  be  quite  willing  to 
put  all  the  various  codes  into  a  ballot-box  and  to  draw  one  at 
random  for  universal  adoption  was  received  with  applause.  It 
would  not  be  possible  in  the  course  of  one  article  to  go  over  all  the 
points  of  difference  between  our  laws  and  the  foreign  laws  of  bills, 
but  a  glance  at  the  more  important,  to  see  whether  we  have  any- 
thing to  learn  from  them,  may  be  permitted. 

The  first  subject  on  which  there  was  much  discussion  at  the 
Congress  was  that  which  concerns  the  capacity  of  parties  to  Innd 
themselves  by  bill.  The  rules  which  formerly  prevailed  in 
some  countries  limiting  the  power  to  use  bills  to  merchants  have 
almost  entirely  disappeared,  and  most  countries  settle  this  matter 
very  simply,  in  the  same  way  as  we  ourselves  have  done,  by  making 
the  capacity  to  contract  by  bill  coextensive  with  the  capacity  to 
enter  into  other  civil  or  commercial  contracts.  When  the  whole 
transaction  occurs  within  the  territorial  limits  of  one  jurisdiction 
this  rule  causes  no  difficulty.  It  is  only  when  a  bill  is  drawn  in 
one  country,  and  endorsed,  accepted,  or  made  payable  in  another, 
having  a  different  law  as  to  what  constitutes  capacity  to  contract, 
that  difficulties  arise.  In  our  country,  while  we  provide,  in  the 
case  of  conflict  of  laws,  for  points  arising  upon  the  form  and 
interpretation,  the  negotiation  and  the  enforcement  of  bills,  it  is 
remarkable  that  we  make  no  express  provision  for  conflict  upon 
tliis  point  of  capacity  to  contract  which  is  the  one  in  which  foreign 
jurists  are  most  interested.  The  question  may  thus  be  put — 
What  is  to  be  done  when  a  person,  who  by  the  law  of  his  own 
country  is  not  entitled  to  draw  a  bill,  draws  one  in  a  foreign 
country,  according  to  the  law  of  which,  if  he  were  one  of  its 
subjects,  he  would  be  entitled  to  draw?  This  is  a  point  which 
with  us  seldom  arises ;  but  on  the  Continent,  in  consequence  of 
differences  as  to  the  law  bearing  on  the  capacity  of  married  women 
and  minors,  and  sometimes  of  officers  and  other  Government 
officials,  it  is  a  point  which  more  frequently  arises.  It  may  be 
remembered  that  a  similar  point  has  arisen  here  in  connection 
with  a  different  matter — namely,  in  regard  to  the  law  of  marriage. 
It  is  known  that  in  France  a  minor  cannot  contract  a  marriage 
without  the  consent  of  his  parents,  and  frequent  injustice  has 
happened  from  the  French  Courts  having  refused— as  international 
law  apparently  justifies  them  in  refusing — ^to  recognise  the  validity 
of  marriages  contracted  by  French  minors  in  the  United  Kingdom. 
In  regard  to  bills  of  exchange,  the  Antwerp  Congress  thought  that 
an  exception  should  be  made  from  the  general  rule,  and  that  the 
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capacity  of  the  party  to  contract  by  bill  should  be  regulated,  not 
by  the  law  of  his  nationality,  but  by  the  law  of  the  place  of 
contract,  to  this  extent  at  all  events,  that  no  person  should  be 
allowed  to  plead  incapacity  who  was  capable  of  contracting  either 
according  to  the  law  of  his  nationality,  or  according  to  the  law  of 
the  place  where  he  had  ajffixed  his  signature. 

In  many  foreign  codes  there  are  numerous  peculiarities  required 
in  regard  to  the  form  of  bills  of  exchange,  most  of  which  are 
survivals  from  former  periods.  Most  of  them,  including  therein 
the  Scandinavian,  Italian,  German,  and  Swiss  codes,  provide  for 
the  use  of  the  word  '  bill '  or  '  note '  in  some  part  of  the  document. 
This  is  now  an  unnecessary  provision,  but  formerly  it  was  necessary 
in  connection  with  the  summary  execution  which  passes  upon  bills. 
The  use  of  the  word  *  bill '  or  '  note '  served  to  show  that  the  parties 
had  consented  to  the  parata  exeeutio.  The  point  is  of  little  con- 
sequence with  us,  who  always  have  the  word  'bill'  or  'note'  on  the 
stamp,  without  which  the  document  is  null.  Probably  it  is  not 
necessary  to  insist  now  upon  its  use  anywhere,  as  the  French 
and  Belgians  have  given  up  doing  so,  apparently  without  incon- 
venience, and  this  was  the  conclusion  at  which  the  Antwerp 
Congress  arrived.  There  were  discussions  also  upon  other  points 
which  we  have  long  ago  settled,  such  as  how  far  a  date  was 
essential  to  a  bill ;  whether  a  bill  might  be  drawn  to  bearer,  and 
whether  it  was  necessary  that  the  words  'to  order'  should  be 
inserted,  if  it  was  desired  to  make  the  bill  negotiable.  Upon  those 
points,  rules  substantially  agreeing  with  our  own  were  adopted. 
It  was  also  resolved  that  it  should  be  unnecessary  that  a  bill  should 
indicate  the  value  for  which  it  was  granted,  or  even  that  value  had 
been  given.  The  rule  about  dUiantia  loci  which  still  prevails  in 
France,  Holland,  and  in  a  few  other  countries,  cannot  but  be 
regarded  with  interest  as  being  a  survival  from  the  earliest  of 
modem  commercial  times,  when  a  bill  could  be  used  only  to 
transmit  money  from  one  place  to  another,  and  when  it  was 
regarded  as  unwarrantable  for  a  man  to  draw  a  bill  upon  his 
next-door  neighbour.  It  is  remarkable  how  such  a  rule  should 
have  continued  anywhere  to  survive;  and  if  the  Antwerp  Congress 
should  do  nothing  else,  it  may  be  congratulated  on  having  put  the 
finishing  stroke  to  this  venerable  relic.  With  us  it  has  been  so 
long  settled  that  bills  can  be  drawn  for  money  only,  that  it  strikes 
us  as  surprising  that  there  should  still  be  countries,  such  as  Italy, 
which  permit  of  bills  being  drawn  for  goods.  But  such  bills,, 
according  to  the  Antwerp  Congress,  must  now  also  disappear 
altogether.  In  regard  to  the  time  which  may  be  stipulated  for 
payment,  foreign  jurists  may  have  something  to  learn  from  us, 
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who,  contraxy  to  their  general  practice,  permit  bills  to  be  made 
payable  in  one  sum  or  by  instalments,  and  with  or  without 
interest,  as  may  suit  the  parties ;  but  we  have  ako  something  to 
learn  from  them  in  the  abolition  of  the  so-called  'days  of  grace.' 
Almost  every  code  except  our  own  has  now  abolished  them,  and  it 
is  with  scarcely  anybody  except  ourselves  that,  if  a  man  promises 
to  pay  upon  a  particular  day,  the  law  interprets  it  to  mean  that  he 
will  pay  some  days  later.  The  original  theory  that  the  additional 
days  were  given  out  of  grace  has  long  gone,  for  the  payer  is  just  as 
much  entitled  to  have  them  as  if  they  were  stipulated  in  the  bilL 
They  are  only  a  source  of  inaccuracy,  and  with  them  is  connected 
our  unsatisfactory  treatment  of  the  question  of  holidays.  In 
foreign  countries  it  has  been  much  discussed  whether  a  bill  which 
falls  due  on  a  holiday  should  be  payable  before  it  or  after  it,  but  it 
has  never  occurred  to  them  to  adopt  the  remarkable  confusion  of 
our  view,  which  makes  some  of  the  holidays,  days  which  the  payment 
must  precede,  and  others  of  them  days  which  it  may  follow. 

The  subject  which  occasioned  the  most  lively  discussion  at  the 
Congress  was  the  one  which  Continental  jurists  know  as  the 
question  of  *  provision.'  It  opens  up  a  wide  field  for  theoretical 
discussion  as  to  what  a  bill  of  exchange  truly  is,  a  point  upon 
which  scarcely  any  codes  except  the  Italo-German  are  entirely 
consistent.  According  to  those  codes  a  bill  of  exchange  is  simply 
what  the  Roman  jurists  called  ' litterarum  ohligaiio*  It  is  not,  as 
the  Franco-Belgian  codes  treat  it,  evidence  of  a  contract ;  it  is  the 
contract  itself.  The  writing  contains  the  whole  contract,  and  must 
be  fulfilled  according  to  its  terms ;  all  questions  of  what  value  was 
given  for  the  bill,  or  what  funds  are  held  to  meet  it,  being  extrinsic 
The  holder  has  his  contract  and  can  enforce  it  against  the  parties 
to  it,  according  to  its  terms,  but  he  has  no  other  rights.  According 
to  the  Franco-Belgian  view,  there  must  be  a  material  basis  for  the 
contract,  and  the  drawer  is  not  entitled  to  draw  the  bill,  unless  he 
has,  or  can  before  maturity  have,  funds  in  the  drawee's  hands  to 
meet  it.  These  funds  are  called  the  'provision,'  and  the  drawing 
and  delivery  of  the  bill  at  once  assigns  it  to  the  holder,  giving 
a  right  of  action  for  it  against  the  drawee,  even  though  the  latter 
should  not  by  acceptance  make  himself  a  party  to  the  bill.  The 
absence  of  provision  is  not  a  defence  in  the  case  of  bond  fide  onerous 
holders;  but  although  this  is  nowhere  distinctly  stated,  it  apparently 
is  a  defence  against  any  one  who  takes  the  bill  in  the  knowledge 
of  it.  The  Scotch  view  is.  nearer  to  the  Franco-Belgian,  and  the 
English  to  the  Italo-German,  but  neither  of  them  is  consistent. 
The  Scotch  view  reckons  as  wholly  immaterial  what  the  value  may 
have  been  that  has  been  given — so  long  as  it  was  not  illegal — 
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or  whether  any  value  has  been  given  at  all,  or  whether  the 
holder   knows   or  is    ignorant   that   no  value  was   given.      In 
this  it  is  like  to  the  Italo-Oerman  codes.     On  the  other  hand 
it  resembles  the   Franco-Belgian  codes  in  recognising  that,  in 
certain  circumstances,  a  bill  may  give  rise  to  an  action  against 
one  who    is    not   a   party  to   it.      It  does   so  in  the  case  of 
the  drawee  having  funds  of  the  drawer  in  his  hands  and  refusing 
to  accept.    In  that  case  the  bill  operates  as  an  intimated  assigna- 
tion of  the  funds,  and  gives  the  holder  right  to  sue  the  drawee 
for  the  amount.     The  English  view,  like  the  Scotch,  is  also  in- 
consistent with  itself.    It  agrees  with  the  Franco-Belgian  codes 
in  holding,  in  the  abstract,  that  consideration  is  necessary  before 
a  bill  can  be  drawn-^although  it  has  so  hedged  about  this  doctrine 
with  limitations  that,  practically,  it  has  almost  no  force.    It  then 
agrees  with  the  Italo-Oerman  codes,  in  refusing  to  the  holder  an 
action  against  any  one  except  a  party  to  the  bill.    In  particular,  it 
agrees  with  them  in  holding  that  the  presentation  of  the  bill  for 
acceptance,  does  not  operate  as  an  assignment  of  the  drawer's  funds 
in  the  drawee's  hands.    Upon  these  points  a  keen  opposition  was 
maintained  between  the  supporters  of  the  Italo-Qerman  views  and 
the  Franco-Belgian.    The  supporters  of  the  Franco-Belgian  system 
were  in  the  great  majority,  and  it  was  in  vain  to  point  out  to  them 
that  their  views,  when  carried  to  the  extreme  which  they  did,  were 
impracticable ;   that  even  in  legitimate  commerce  it  was  often 
necessary  that  bills  should  be  drawn  without  value ;  that  accom- 
modation bills  frequently  play  a  useful  part ;  and  that  purely  and 
simply  to  enact  that  a  bill  on  delivery  was  to  operate  as  an  assign- 
ment of  the  drawer's  funds  might  often  encourage  frauds.    The 
advocates  of  the  Italo-Qerman  school  relied  strongly  upon  the 
necessity  of  simply  adhering  to  the  letter  of  the  contract,  and  of 
making  it,  and  it  alone,  regulate  the  holder's  rights.     The  English 
representatives  sided  unhesitatingly  with  the  Italo-German  school — 
the  point  of  difference  between  them  being  practically  unimportant. 
An  effort  was  made  by  some  of  my  Continental  friends  to  get  my 
vote  for  the  French  view,  which  has  analogies  to  the  Scotch ;  but, 
although  there  is  equity  in  that  view  when  carefully  guarded,  as  it 
is  in  Scotland  by  a  Law  of  Bankruptcy  which  prevents  the  giving 
of  fraudulent  securities  by  means  of  bills,  and  when  it  is  provided 
that  the  assignment  does  not  operate  till  presentation,  I  felt  that  to 
give  a  vote  in  favour  of  it,  when  those  safeguards  were  not  attached, 
would  be  to  carry  out  the  Scotch  view  in  circumstances  where  it 
might  not  produce  equity.    I  also  felt  that  it  would  be  absurd  to 
give  a  vote  in  favour  of  a  school  which  condemned  indiscriminately 
all  accommodation  bills.    Indeed,  I  was  inclined  to  think  that  upon 
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ihe  intention  with  which  he  keeps  the  coin.  The  nature  of  that 
intention  is  a  matter  of  fact;  his  subsequent  conduct  may  be 
evidence  of  it :  but  if  it  is  once  established  that  he  took  possession 
with  a  lawful  intention,  his  possession  is  not  only  legal  (i.  e.  true 
possession,  not  bare  detention)  but,  for  the  purpose  at  least  of  exclud- 
ing criminal  liability,  rightful,  and  no  kind  or  amount  of  subsequent 
wrongful  intention  or  conduct  will  make  the  taking  trespassory. 

This  is  a  plausible  view,  and  seems  at  first  sight  the  only  alter- 
native to  that  first  mentioned.  But  there  are  considerable  difficul- 
ties in  accepting  it,  or  at  any  rate  its  logical  consequences.  K  any 
mere  wrong-doer  takes  the  coin  (or  other  thing  as  the  case  may 
be)  from  John  before  John  has  discovered  what  it  really  is,  then 
John  has  not,  on  this  theory,  any  remedy  in  his  own  name,  for  he 
has  never  had  legal  possession.  Again,  if  John  while  still  in 
ignorance  mislays  the  things  it  would  seem  that  a  finder  who  sup- 
posed the  thing  to  be  John's  would  do  no  wrong  to  John  by 
converting  it  to  his  own  use.  One  can  hardly  doubt,  notwith- 
standing, that  in  practice  John  would  be  put,  if  necessary,  on  the 
footing  of  a  lawful  possessor  as  against  the  supposed  mere  tres- 
passer, whether  by  taking  or  by  finding  and  appropriation.  But 
then  we  should  have  to  add  this  to  the  number  of  cases  where 
possessory  rights  and  remedies  have  been  anomalously  conceded 
to  persons  not  in  possession.  And  it  is  not  convenient  to  multiply 
such  anomalies.  Again  I  buy  a  hundred  eggs  for  ready  money. 
The  seller  thinks  he  delivers  to  me,  and  I  think  I  receive,  a  hun- 
dred eggs  and  no  more ;  the  seller  has  made  a  mistake  in  counting, 
which  is  not  perceived  by  me,  and  in  fact  I  get  a  hundred  and  one. 
Can  it  be  said  that  I  have  lawful  possession  of  a  hundred  eggs  and 
a  bare  custody  of  one  1  And  if  so,  of  which  one  ?  And  if  a 
stranger  without  colour  of  right  takes  away  the  whole  hundred  and 
one,  who  is  the  proper  person  to  sue  or  prosecute  ?  Again,  a 
solicitor  at  Liverpool  sends  the  papers  in  a  cause  to  counsel  in 
London.  A  private  letter  unconnected  with  the  cause  is  by  acci- 
dent put  up  with  the  papers.  The  counsel  will  forthwith  return  it 
after  the  least  examination  that  is  required  to  satisfy  him  that  it 
was  not  meant  for  him.  But  can  it  be  said  that  he  never  acquires 
possession  of  the  letter? 

c.  There  remains  a  view  which  is  in  appearance  over-subtle,  but 
which  avoids  most  of  the  difficulties  of  the  preceding  ones.  John 
acquires  a  possession  like  that  of  a  person  who  takes  without  the 
consent  of  the  previous  possessor  under  justification  of  law.  The 
possession,  being  without  consent,  is  of  a  trespassory  nature,  but  is 
excusable  so  long  as  it  is  exercised  in  good  faith ;  that  is,  Peter, 
having    himself   contributed    to    the    mistake,  is  estopped  from 
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treating  John  as  a  wrong-doer,  unless  and  until  John  with  know- 
ledge and  of  purpose  disregards  Peter  s  title.  As  regards  third 
persons,  John  has  all  the  rights  of  a  possessor.  As  regards  Peter, 
the  ambiguous  character  of  John's  possession  is  defined  for  better 
or  worse  when  he  discovers  the  tinith.  K  John  elects  to  hold  in 
Peter's  interest  (as  by  taking  measures  to  restore  the  object  to 
Peter),  his  possession  becomes  rightful ;  in  fact  he  is  in  the  position 
of  an  involuntary  bailee,  with  the  responsibility  of  that  position, 
but  free  from  any  other.  K  he  elects  to  convert  the  thing  to  his 
own  use,  he  becomes  a  trespasser  without  qualification,  and  (as  in 
the  case  of  a  justification  by  law  being  abused)  his  possession  is 
deemed  to  have  been  trespassory  throughout.  The  conversion, 
therefore,  may  be  felonious. 

It  is  submitted,  on  the  whole^  that  this  is  the  true  view.  It 
is  not  more  subtle,  at  worst,  than  the  analogous  doctrine  of  tres- 
pass ab  initio.  It  is  believed  to  be  more  nearly  consistent  with  all 
the  authorities  than  either  of  the  other  two,  and  less  productive  of 
inconvenient  consequences.  The  application  of  it  gives  full  protec- 
tion to  honest  mistake,  and  does  not  protect  dishonesty. 

a.  Cases  may  be  put  of  a  one-sided  mistake  without  fraud,  as 
where  John  expects  from  Peter  delivery  of  a  certain  kind  of  thing, 
but  has  no  means  of  verifying  the  correspondence  of  the  thing 
actually  delivered  with  Peter's  intention  or  authority^.  This  does 
not  appear  to  make  any  difference  in  John's  position  beyond  one  of 
fact,  namely,  strengthening  the  presumption  of  good  faith  on  his  part. 

C.  Mistake  as  to  the  person. 

I.  With  regard  to  the  person  to  whom  a  thing  is  delivered :  Peter 
may  deliver  a  thing  to  John  by  mistake : 

a.  in  that  he  knows  he  is  delivering  to  John,  but  erroneously 
supposes  John  to  be  entitled  to  delivery  in  his  own  right: 

b.  in  that  he  supposes  John  to  be  another  person,  as  William  or 
Andrew  (or  a  person  whose  name  is  unknown  to  P6ter,  but  who  is 
ascertained  by  some  attribute  which  John  has  not),  and  intends  to 
deliver  only  to  that  other  person : 

c.  in  that  he  knows  he  is  delivering  to  John,  but  erroneously  sup- 
poses John  to  be  entitled  to  delivery  in  right  of  William  or  Andrew. 

In  all  these  cases  John  may  receive  the  thing  in  good  faith  or  not. 
In  each  case  we  shall  first  suppose  him  to  receive  in  good  faith,  and 
then  consider  how  the  result  is  affected  by  bad  faith  on  his  part. 

a.  In  the  first  case  it  seems  that  there  is  a  real  consent,  though 
founded  on  a  mistaken  reason,  and  that  lawful  possession  is  trans- 
ferred; but  this  is  subject  to  the  question  whether  Peter,  if  not 
acting  in  his  own  right,  has  power  to  transfer  possession  to  any 

*  See  per  Bramwell,  B.    L.  R.  2  C.  C.  at  p.  56. 
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one  but  the  person  really  designated  or  entitled.  But  if  John  is  at 
the  time  aware  of  the  mistake,  this  will  prevent  any  real  consent 
from  taking  place,  and  the  case  is  like  that  of  obtaining  property 
by  a  trick,  that  is,  John  acquires  a  merely  trespassory  possession. 

b.  In  the  second  case  it  seems  that  there  is  an  outward  act  with- 
out any  real  consent.  With  regard  to  the  results,  the  same  views 
may  be  held,  and  the  same  arguments  used,  as  with  regard  to  the 
delivery  of  a  wrong  thing  to  the  right  person  under  a  common 
mistake :  and  we  submit,  for  similar  reasons,  that  John  acquires  a 
possession  which  is  provisionally  excusable,  and  becomes  either 
rightful  or  merely  trespassory  according  to  the  intent  with  which 
he  acts  on  discovering  the  truth.  If  John  receives  the  thing  in  bad 
faith,  knowing  and  taking  advantage  of  Peter's  mistake,  he  takes 
as  a  trespasser  without  excuse. 

c.  In  the  third  case  it  seems  at  first  sight  that  there  is  a  delivery 
to  the  person  intended,  though  under  a  mistake  as  to  his  title,  and 
that  accordingly  lawful  possession  is  transferred.  Something 
might  be  said  for  this  ;  and  it  might  also  be  said  that  an  intention 
to  deliver  to  the  man  John  cannot  be  satisfactorily  distinguished 
in  point  of  fact  from  an  intention  to  deliver  to  the  person  repre- 
senting William  or  Andrew,  and  namely  to  John  as  being  (in 
Peter's  mistaken  belief)  that  person,  such  a  distinction  being  too 
fine  for  practical  justice  to  take  account  of.  But  experience  shows 
the  distinction  to  be  practicable  for  juries  as  well  as  judges. 
Taking  it  as  ascertained  that  Peter's  mind  was  to  deliver  to  John 
as  bearing  and  exercising  the  rights  of  William  or  Andrew,  and 
not  otherwise,  we  see  that  there  is  fundamental  error  as  to  the 
legal  person  though  not  the  natural  person  of  John.  We  can  see 
this  more  clearly  by  supposing  (as  is  not  unlikely)  that  the  name 
and  person  of  John  are  previously  unknown  to  Peter,  and  Peter 
deals  with  him  simply  and  solely  in  the  name  and  as  having  the 
authority  of  Andrew  or  William.  It  is  not  the  case  of  an  inten- 
tional  delivery  upon  a  mistaken  reason,  but  is  like  that  in  which 
Peter  mistakes  John  for  Andrew  or  William  in  person.  John 
therefore  acquires  a  possession  of  the  same  character  as  in  the  last 
case,  and,  if  morally  innocent  in  its  inception,  modifiable  for  better 
or  worse  in  the  same  manner. 

2.  With  regard  to  the  person  by  whom  a  thing  is  delivered. 

It  is  a  rare  but  not  impossible  case  that  Peter  delivers  a  things 
to  John,  who  means  to  accept  delivery  of  such  a  thing,  but  only 
from  some  certain  person  who  is  not  Peter.  This  may  have  embar- 
rassing results  as  to  the  mutual  personal  rights  of  the  parties,  but  it 
seems  that  the  possession,  or  both  possession  and  property,  as  the 
case  may  be,  will  not  be  prevented  from  passing  according  to  the 
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intention  with  which  delivery  was  made^.  The  only  alternative 
would  be  to  say  that  the  receiver  is  an  involuntary  bailee,  but 
excusable  for  acting  as  owner  until  he  discovers  the  mistake  ;  but 
consent  as  to  the  giver's  person  on  the  part  of  the  receiver  has 
never  been  held  material,  and  such  a  view  would  lead  to  grave 
complication  where  rights  of  third  parties  intervened. 

We  have  purposely  stated  the  questions  and  conclusions,  thus  far, 
as  Inatters  of  principle  and  without  reference  to  authorities  in  detail. 

A.  It  is  needless  to  recapitulate  the  familiar  authorities  as  to 
obtaining  possession  by  a  trick  on  the  one  hand,  and  obtaining 
property  by  false  pretences  on  the  other:  though  it  may  be  a 
question  whether  many  cases  where  the  facts  amounted  to  theft 
have  not  been  dealt  with  (and  rightly,  as  a  matter  of  practical 
caution)  as  cases  of  obtaining  by  false  pretences  ^. 

B.  The  authorities  as  to  mistaken  dealing  with  property  have 
been  only  gradually  developed,  and  it  cannot  be  said  that  a  final 
conclusion  is  reached. 

It  is  settled  that  if  A  delivers  to  B  a  desk  or  bureau  containing 
valuables  the  presence  of  which  is  not  known  either  to  A  or  to  B, 
this  does  not  give  a  rightful  possession  of  the  valuables  to  B,  even 
if  the  absolute  propei*ty  of  the  desk  or  bureau  has  passed,  unless  it 
was  in  fact  the  intention  at  the  time  of  delivery  that  B  should 
acquire  all  the  contents  known  or  unknown  \  It  is  also  settled 
that  if  a  man,  without  being  aware  of  it  at  the  time,  takes  another's 
goods  which  are  mixed  by  accident  with  his  own,  that  other  not 
consenting  or  contributing  to  the  mistake,  he  acquires  a  possession 
which  is  trespassory,  and  may  become  felonious  by  the  subsequent 
addition  of  animus  furandi  ^.  Of  course  he  is  not  guilty  of  theft 
without  that  addition,  but  it  seems  that,  as  the  taking  was  by  a 
voluntary  though  unintentional  act,  he  is  civilly  a  wrong-doer 
throughout ;  unless,  perhaps,  the  accident  of  confusion  could  be 
shown  to  be  inevitable.  As  to  the  application  of  the  principle  in 
criminal  law,  the  older  authorities  certainly  regard  an  ambiguous 
or  merely  excusable  possession  as  equivalent  to  rightful  possession 
for  the  purpose  of  excluding  criminal  liability :  but  the  modem 
cases  have  no  less  certainly  departed  from  this  view. 

'  BouUon  T.  JoftM,  1857,  a  H.  ft  N.  564,  a7L.J.  Ex.  117  (goods  snpplied  by  a  snc- 
cetsor  to  the  buinefls  of  the  person  to  whom  tiie  order  was  addressed,  without  notifying 
the  change). 

'  Thus  it  seems  to  follow  from  the  decision  of  the  House  of  Lords  in  Cundy  t.  Lind- 
9ay,  3  App.  Ca.  459,  that  Blenkam  never  had  either  property  or  lawful  possession  in  the 
goods  obtained  by  him,  and  therefore  might  have  been  conyicted  of  stealing  them :  he 
was  tried  and  convicted  for  obtaining  by  false  pretences,  see  i  Q.  B.  D.  349. 

»  CaHwigkt  v.  Green^  8  Ves.  405,  Merry  v.  Qrtm,  7  M.  ft  W.  623, 10  L.  J.  M.  0.  154. 

*  BUey'a  ca.,  Dears.  149,  32  L.  J.  M.  C.  48. 
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The  case  of  one  object  being  given  and  received  as  and  for 
another  by  the  common  mistake  of  both  parties  (the  giver  being 
the  owner  of  both  objects),  was  fully  considered  only  in  1885,  and 
produced  an  equal  division  of  opinion  among  fourteen  judges^. 
The  following  views  appear  in  the  judgments  : 

a.  The  receiver  gets  lawful  possession*,  and,  it  seems,  property  if 
the  intention  was  to  pass  the  property  in  the  thing  intended  to 
be  given. 

b.  The  receiver  does  not  get  possession  but  only  a  bare  custody*. 

c.  There  is  no  real  delivery,  and  either  the  possession  is  not 
changed  at  all  or  a  trespassory  possession  is  acquired^:  but  this 
opinion  is  rather  suggested  than  distinctly  formulated. 

The  Court  being  equally  divided,  the  conviction  was  affirmed. 

It  cannot  be  said  that  tiie  discussion  is  conclusive  \  One  cause 
of  complication  is  the  reluctance  felt  by  many  judges  to  found  new 
applications  of  the  criminal  law  upon  what  seems  highly  artificial 
reasoning.  Another  and  much  slighter,  but  perhaps  not  an  insen- 
sible one,  arises  from  the  chattels  in  question  having  been  coin  of 
the  realm.  We  conceive  the  better  opinion  to  be  that  the  prisoner 
in  the  first  instance  acquired  possession  as  an  excusable  trespasser. 
If  this  be  so,  and  if  it  is  too  late  (as  we  think  it  is)  to  argue  that 
an  excusable  trespasser's  possession  cannot  in  any  case  become 
felonious,  the  conviction  was  right. 

In  a  case  decided  not  long  afterwards  ®  it  appears  to  have  been 
ruled  by  the  Court  below,  as  a  general  proposition,  that  if  a  man 
receives  property  *  innocently '  and  afterwards  fraudulently  appro- 
priates it,  he  commits  larceny.  Such  a  ruling  is  clearly  too  wide. 
But  it  is  extremely  difficult  to  discover  from  the  remarks  made  by 
the  members  of  the  Court  which  quashed  the  conviction  what  they 
thought  the  proper  ruling  would  have  been. 

C.  A  weighty  though  not  numerous  series  of  modem  decisions  ^ 

^  R.  T.  AAwell,  16  Q.  B.  D.  190  (soyereign  delivered  to  the  prisoner  with  intention 
of  lending  a  BhiUing,  received  by  the  prisoner  believing  it  a  shilling,  and  converted  by 
him  to  his  own  use  on  discovery  of  the  truth). 

>  Smith,  Mathew,  Stephen,  Day,  Wills,  Manisty,  and  Field  JJ. 

'  Cave  {*  a  man  has  not  possession  of  that  of  the  existence  of  which  he  is  unaware,* 
p.  301 ),  Hawkins,  and  Denman  JJ. 

*  Lord  CoUridge  C.J.,  Grove,  PoUock,  and  Hnddleston  J  J.  In  this  and  the  two  fore- 
going notes  the  names  of  the  judges  who  delivered  substantive  separate  judgments  are 
italicized. 

'  One  reported  case  directly  against  the  conviction,  H.  v.  Jaeobsy  187a,  la  Cox,  151, 
appears  to  have  been  overlooked  :  but  this  was  not  the  decision  of  a  Superior  Court. 

•  R,  V.  Flowers,  1886,  16  Q.  B.  D.  643.  The  facts  of  the  case  are,  to  the  present 
writers,  not  distinguishable  from  those  of  Ashwell*s.  Indeed  they  are  stronger  for  a  con- 
viction, for  the  handing  over  of  a  wrong  sum  of  money  (In  a  bag  marked  with  the  name 
of  the  person  who  ought  to  have  got  it)  was  the  act,  not  of  the  owner,  but  of  a  clerk  with 
presumably  limited  authority,  cp.  R.  v.  Middleton,  infra, 

^  Kingsford  v.  Merry,  Ex.  Ch.  1856,  I  H.  &  N.  503,  a6  L.  J.  Ex.  83 ;  Sardnum  v. 
Booth,  ii)63,  I  H.  &  C.  803,  3a  L.  J.  Ex.  105 ;  Cundg  v.  Lindsay,  1878,  3  App.  Ca.  459; 
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have  laid  down  (and  this  against  innocent  third  parties)  that  pro- 
perty does  not  pass  where  a  person  fraudulently  gets  delivery  of 
chattels  as  in  right  of  another  person,  either  by  pretending  to  be 
that  person  or  by  pretending  to  be  authorised  by  him.  The  result 
is  the  same  whether  the  impostor  pretends  in  his  assumed  character 
to  make  a  contract  with  an  owner  in  possession,  or  pretends  to  a 
person  holding  the  goods  at  the  owner's  disposal  that  he  is 
authorised  under  a  contract  with  the  owner. 

The  case  of  a  mistake  of  person  being  taken  advantage  of  by 
a  party  who  had  not  contrived  or  contributed  to  it  occurred  in 
R.  V.  Middleton\  A  post-office  clerk,  on  the  application  of  the 
prisoner,  a  depositor  in  the  post-office  savings  bank,  to  draw  out 
io«.,  referred  by  mistake  to  a  letter  of  advice  concerning  some 
other  depositor  and  naming  a  much  larger  sum.  That  sum  he 
counted  out  and  laid  down,  and  the  prisoner,  with  knowledge  of 
the  mistake  and  with  intent  to  steal  the  money,  took  it  and  went 
away  with  it.  This  was  decided  to  be  theft  by  eleven  judges 
against  four,  and  by  seven  of  those  eleven  on  the  broad  ground 
that  even  if  the  clerk  were  deemed  to  be  in  the  position  of  an 
owner,  property  or  lawful  possession  did  not  pass  by  the  apparent 
delivery,  and  tiie  prisoner  took  as  a  trespasser*. 

Others  ^  upheld  the  conviction  on  the  ground  that  the  post-office 
clerk  had  not  authority  to  pay  this  money  to  the  prisoner,  and  that 
no  property  could  pass  by  the  mistaken  exercise  of  a  supposed 
authority  which  did  not  exist;  one^  concurred  on  the  ground 
that  there  was  not  a  complete  manual  delivery  to  the  prisoner  at 
all,  but  only  a  placing  of  the  money  within  his  reach,  i.  e.  he  was 
like  a  dishonest  finder. 

The  dissenting  minority  ^  for  reasons  which  they  expressed  at 
length  in  separate  judgments,  held  that  there  was  no  trespass, 
but  a  receipt  by  delivery,  the  act  being  within  the  clerk's  general 
authority,  and  his  consent  real  though  erroneous  ®. 

Here  the  true  view  seems  to  be  that  the  clerk  intended  to  part 
with  the  larger  sum,  but  only  to  the  person  showing  title  under  the 
warrant  for  that  sum ;   he  handed  the  money  to  the  prisoner  as 

Me  too  Higgona  t.  BurtoUf  1857,  >^  ^*  J*  ^*  34')  >^<^  Ex  parte  Barnett,  1876,  3  Ch. 
D.  123. 

'  1873,  L.  R.  2  C.  C.  38. 

'  Cockbnm  C.  J.  and  filackbum,  MeUor,  LuBh,  GroTe,  Denman,  and  Archibald  JJ. 

'  BoTill  C.  J.  and  Keating  J.,  Kelly  G.  £. 

*  Pigott  B. 

"  Martin  B.,  BramweU  B.,  Brett  J.,  Cleaaby  B. 

*  The  point  was  also  taken  (Cleasby  B.,  at  p.  72)  that  the  prisoner  was  entitled  to 
keep  ten  shillings  oat  of  the  larger  sam,  and  therefore  did  not  steal  any  specific  money. 
Bat  it  was  foand  as  a  £sct  that  he  took  the  whole  animo  furandi ;  what  he  ought  to 
have  done  woald  be,  in  law,  a  retam  of  the  whole  with  a  reAieliyery  brevi  manu  of  ten 
shillings  in  his  proper  right. 
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being  that  person  and  not  otherwise,  and,  as  the  prisoner  was  not 
that  person,  there  was  not  and  could  not  be  any  receipt  according 
to  his  intention.  Thus  there  was  no  transfer  of  property  or  of 
lawful  possession  ^.  And  so  far  the  knowledge  or  intention  of  the 
Ireceiver  is  immaterial.  Variations  on  this  case  may  however  occur 
of  such  a  kind  that  the  receiver  accepts  in  good  faith  that  which 
was  intended  for  another  person ;  and  then  it  might  have  to  be 
considered  whether  the  true  owner  was  not  estopped  as  against  the 
receiver,  or,  if  not  as  against  him,  then  as  against  innocent  pur- 
chasers from  him.  At  worst  the  receiver's  possession  would  be 
excusable,  as  in  the  case  of  mistake  in  the  identity  of  the  thing 
delivered. 

There  are  two  reported  cases  on  misdelivery  of  post  letters  which 
have  been  thought  inconsistent  with  B.  v.  Middleion  ^ :  the  letter 
was  in  each  case  delivered  by  a  servant  of  the  post-office  to  a  person 
of  equivocal  or  closely  similar  name  to  his  for  whom  the  letter  was 
really  intended.  It  was  held  that,  in  the  absence  of  proof  of  felonious 
intent  at  the  moment  of  the  receipt,  the  receiver  could  not  be  con- 
victed of  theft  for  a  subsequent  fraudulent  appropriation  of  the 
contents  of  the  letter.  These  cases  were  apparently  decided  in 
a  somewhat  off-hand  manner  on  grounds  which  since  Middleton*8 
case  must  be  considered  too  wide.  But  it  is  not  so  cleat  that  the 
result  cannot  consistently  with  that  case  be  upheld.  The  intention 
of  a  letter-carrier  and  his  official  superiors  is  plainly  to  deliver, 
and  the  intention  of  the  actual  receiver  is  to  receive,  the  letter  and 
its  contents,  whatever  the  contents  may  be,  so  that  the  authority  of 
Merry  v»  Green^  is  not  applicable.  Then,  what  is  the  postmaster's 
or  letter-carrier's  authority  1  Is  it  to  deliver  only  to  the  person  for 
whom  the  letter  is  really  meant,  or  to  deliver  to  whoever  reasonably 
appears,  without  notice  of  any  conflicting  claim,  to  be  that  person) 
In  the  latter  view  a  lawful  possession  may  be  held  to  pass  to  the 
wrong  person,  if  the  postmaster  or  carrier  knows  to  whom  he  is  in 
fact  making  delivery,  and  the  receiver  takes  delivery  in  good  faith. 
And  this  view  seems  favoured  by  the  analogy  of  a  shipmaster's 
position  where  a  bill  of  lading  is  made  out  in  parts :  he  is  justified 
in  delivering  upon  any  one  of  the  parts  if  he  has  not  notice  of  an 
adverse  title  under  some  other  part,  i.e.  he  may  act  upon  an 
uncontradicted  primd  fade  title  ^.  As  the  Postmaster -Qeneral 
cannot  be  sued,  direct  authority  on  the  point  can  hardly  be 
expected.    But  it  may  be  answered  that  a  delivery  to  the  wrong 

'  Kardman  v.  Booth,  tupra  p.  320,  note  7,  seems  really  condasiTe.    It  was  not  dted. 

*  R,  T.  Mucklow,  1827, 1  Moo.  160 ;  R.  v.  Davit,  1856,  Dean.  640,  25  L.  J.  M.  C.  91. 
■  7  M.  ft  W.  623,  10  L.  J.  M.  C.  154,  supra  p.  319. 

*  Gly  MilU  4*  Co,  v.  E,  4*  W.  India  Dock  Co.,  1882,  7  App.  Ca,  591. 
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person,  even  if  justifiable,  is  not  really  authorised,  and  thus  the 
receiver's  possession  is  only  excusable.  If  this  be  so,  the  cases  in 
question  were  wrongly  decided. 

It  is  obvious  that  many  of  the  earlier  cases  in  which  convictions 
for  larceny  were  sustained  on  the  ground  of  want  of  specific 
intention  or  authority  to  pass  the  property  in  the  goods  ^  might 
have  been  rested  on  broader  grounds  if  the  doctrines  of  the  leading 
majority  in  R.  v.  Middleton,  and  tliose  who  affirmed  the  conviction 
in  B.  V.  AiAwell,  are  correct.  This  relation  between  earlier  and 
later  authorities  is  too  common  in  our  law  to  be  made  the  foun- 
dation of  any  valid  argument  against  the  later  generalization. 

There  are  various  dicta  as  to  the  effect  of  ignorance  upon 
possession ;  it  has  been  said  and  argued  that  a  man  cannot  acquire 
legal  possession  without  intention  or  knowledge^;  but  it  is  im- 
possible to  reconcile  these  dicta,  as  general  propositions  of  law, 
with  the  judgment  of  Parke  B.  in  Hile/e  case  ^  which  has  noW 
been  accepted  as  authoritative,  though  not  always  without  re- 
luctance, for  more  than  thirty  years.  And  the  doctrine  that 
possession  can  in  no  case  be  acquired  without  intention,  though 
in  many  ways  a  tempting  one,  leads  in  some  circumstances  either 
to  practical  inconvenience  or  to  theories  of  constructive  intention 
not  less  artificial  than  the  doctrine  of  continuous  trespass  or  any 
other  doctrine  which  would  be  superseded.  Neither  can  the  Roman 
law  be  called  in  aid,  its  theory  of  derivative  possession  being 
wholly  diflferent  from  that  of  the  Common  Law. 

Still  less  would  it  be  profitable  (or  for  English  lawyers  prac- 
ticable) to  embark  on  the  ocean  of  modem  Continental  speculation 
upon  Uiid  and  allied  topics.  It  is  enough  to  have  shown  from 
our  own  materials  that  the  difficulties  of  the  subject,  in  however 
technical  forms  expressed,  are  not  merely  technical. 

R.  S.  Wrioht. 
Fbedebigk  Pollock. 


'  T^g,  R,  V.  tongatreethy  i8a6,  i  Moo.  137. 

*  See  £.  T.  Woodrow,  1846,  16  L.  J.  M.  C.  at  p.  liS)  The  Killarnef,  1861,  1  Lush.  42  ft 
30  L.  J.  P.  &  M.  at  p.  43,  cp.  per  Care  J.,  16  Q.  B.  D.  at  p.  203.  Tliis  doctrine  has  been 
iDven  extended  to  the  right  to  poesess,  Durfee  ▼.  Jonetf  1 1  R.  L  588,  ap.  Holmes,  The 
Common  Law,  935.    We  agree  with  Mr.  Justioe  Holmes  that  the  decision  is  wrong. 

*  1853,  Dears.  149,  a2  L.  J.  M.  C.  48. 
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REGISTRATION  OF  TITLE  TO  LAND. 

THE  numerous  proposals  which  have  been  rife  of  late  for  the 
reform  of  the  Land  Laws  indicate  so  great  an  advance  of 
public  and  professional  opinion  in  that  direction  aa  to  leave  little 
doubt  that  considerable  changes  are  not  far  off,  and  the  moment 
seems  opportune  for  dealing  from  a  professional  point  of  view  with 
some  portions  of  the  subject,  with  the  object  of  removing  miscon- 
ceptions and  assisting  to  clear  the  way  for  satisfactory  legislation. 
I  propose  to  confine  myself  to  the  question  how  the  transfer  of 
land  can  be  simplified  and  cheapened,  and  to  consider  some  of  the 
difficulties,  real  or  alleged,  in  the  way  of  this,  and  to  formulate  some 
suggestions  for  legislation  on  the  subject,  bearing  in  mind  the 
importance,  in  order  to  facilitate  the  necessary  legislation,  of 
effecting  this  with  the  minimum  of  alteration  in  the  substantive 
laws  of  real  property,  but  so  as  not  to  dash  or  be  out  of  harmony 
with  any  measures  of  the  latter  description  which  may  be  projected*. 
In  dealing  with  a  subject  which  has  exercised  the  ablest  heads  in 
the  profession  for  upwards  of  half  a  century,  it  is  not  possible  to 
develop  much  of  novelty ;  but  it  may  be  of  service  to  bring  to- 
gether the  points  which  appear  principally  to  require  working 
out,  and  my  suggestions  are  to  some  extent,  as  far  as  I  am  aware, 
new. 

The  inadequacy  of  any  mere  registry  of  assurances  as  distin- 
guished from  that  of  titles,  as  a  remedy  for  the  evils  of  our  present 
system  of  conveyancing,  has  been  so  repeatedly  demonstrated  that 
it  is  superfluous  to  do  more  than  point  out  that  those  evils  consist, 
as  is  generally  admitted,  not  (or  only  to  a  very  small  extent)  in  the 
insecurity  of  titles,  the  vast  majority  of  which  are  undoubtedly 
safe  holding,  but  in  the  expense  and  delay  arising  from  the  necessity 
of  investigating  the  antecedent  title  on  every  sale  or  mortgage; 
and  the  condemnation  of  any  system,  in  however  improved  a  form, 
of  registering  assurances,  lies  in  the  fact  that  it  cannot  diminish 
the  necessity  for  this  investigation,  while  on  the  other  hand  the 
expenses  of  registering  and  searching  the  register  must  be  a  positive 

^  Among  the  most  recent  oontributions  to  the  disoaBsion  on  thii  sabject  are,  tlie 
Statement  on  the  Land  Laws,  lately  issued  by  the  Council  of  the  Incorporated  Law 
Society,  the  report  on  Land  Transfer,  published  by  the  Bar  Committee,  and  the  article 
on  the  same  subject  by  Mr.  H.  W.  Elphinstone,  ante,  p.  12.  See  also  the  papers 
referred  to,  ante,  p.  237.  The  views  ezpreseed  in  the  present  artide  have  neoeesarily 
a  considerable  bearing  on  much  that  is  contained  in  theee  reports  and  papers. 
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addition  to  the  cost,  not  bringing  with  it  (according  to  the  general 
opinion)  any  comniensarate  addition  to  the  security  obtained. 

Very  much  has  been  done  of  late  towards  shortening  deeds,  and 
much  also  towards  shortening  titles,  the  latter  based  on  the  results 
of  practical  experience  as  to  the  safety  with  which  this  may  be 
done ;  but  whether  the  legal  expenses  incident  to  sales  and  mort- 
gages have  been  proportionably  reduced  may  be  doubted,  and  it 
should  be  remembered  (which  it  sometimes  is  not)  that  the  authorised 
ad  valorem  scale  of  charges  of  solicitors  does  not  include  fees  to 
counsel  and  other  costs  out  of  pocket,  which  must  in  many  cases  be 
a  considerable  extra.  There  is  very  little  room  for  any  further 
improvement  in  the  abbreviation  of  deeds.  As  to  titles,  something 
might  certainly  be  done  for  the  security  of  purchasers  by  means  of 
an  amendment  of  the  Statute  of  Limitations  shortening  still  further 
the  period  for  the  recovery  of  land  and  the  allowance  for  disabilities 
(of  which  coverture  should  surely  no  longer  be  one),  so  as  to  reduce 
the  maximum  period  from  30  to  (say)  30  years,  and  especially  baiTing 
the  right  of  persons  claiming  under  a  settlement,  although  for  value, 
to  recover  as  against  a  hond  fide  purchaser  without  notice  of  the 
settlement,  whose  title  is  certainly  in  reason  and  justice  to  be 
preferred.  This  would  be  an  extension  of  the  Act  of  %*j^  Eliz., 
c.  4,  invalidating  voluntary  settlements  as  against  subsequent 
purchasers,  and  would  do  away  with  the  risk  (which  though  in 
practice  so  remote  as  to  be  scarcely  appreciable  is  the  principal 
ground  for  carrying  back  the  investigation  of  titles  to  the  full 
period)  of  a  purchaser  being  ousted  by  a  remainderman  under  a 
concealed  settlement,  against  whom  time  does  not,  under  the  exist- 
ing law,  begin  to  run  until  his  title  accrues  in  possession.  This, 
though  really  a  valuable  improvement  in  the  law,  would  probably 
of  itself  have  but  little  effect  in  shortening  abstracts  or  reducing 
expense,  but  I  believe  it  might  safely  be  followed  up  by  an  enact- 
ment reducing  the  length  of  title  to  be  deduced  in  the  absence  of 
special  circumstances  or  stipulation  from  40  to  ao  years,  or  whatever 
the  maximum  period  fixed  by  the  Statute  of  Limitations  (allowing 
for  disabilities)  for  recovering  land  may  be.  This  would  doubtless 
have  a  sensible  effect,  and  might  be  most  valuable  as  an  aid  towards 
the  ultimate  registration  of  all  titles  as  indefeasible  (as  I  shall  after- 
wards point  out),  but  in  itself  it  would  be  only  a  mitigation  of  the 
evils  arising  from  conveyancing  by  deed,  especially  in  small  trans- 
actions, in  which  the  expense  is  most  felt.  One  of  these  evils,  which 
is  a  fertile  source  of  expense  and  inconvenience,  notably  in  mortgage 
transactions,  and  would  remain  untouched,  is  that  arising  out  of 
the  doctrines  as  to  the  protection  afforded  by  the  legal  estate ;  and 
the  difficulty  of  finding  a  cure  for  this  under  our  present  system 
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which  is  free  from  objection  appears  to  be  extreme,  if  not  in- 
superable. There  cannot  be  much  question  that  if  these  CTils 
are  to  be  effectually  cured,  a  more  radical  remedy  must  be  sought 
for. 

Tliere  i^pears  to  be  a  general  and  growing  consensus  of  opinion 
that  the  tme  remedy  lies  in  the  establishment  of  a  general  registry 
of  titles,  and  from  past  experience  and  the  evidence  as  to  the  causes 
of  the  failure  of  the  existing  iketi  of  1862  and  1875  to  be  found  in 
the  various  reports  and  papers  on  the  snbject,  it  is  to  be  feared 
that  any  such  system  of  registration,  even  thoo^^  the  best  possible, 
would  have  little  chance  of  finding  favour  so  long  as  ii  remains 
optional  I  assume  therefore  that  to  effect  a  thocough  reform,  ii  is 
necessary  (i)  to  establish,  if  possible,  a  good  working  system  of 
registration  of  titles ;  and  (2),  having  accomplished  this,  to  i^ply 
compulsion  in  some  form  or  other  in  order  to  bring  the  land  npon 
the  register,  which  involves  the  assumption  that  the  matter  is  one 
of  sufficient  public  concern  to  justify  such  compulsion* 

There  are  certain  reforms  whidi  must  precede  the  nniveraal 
registration  of  titles,  foremost  among  which  is  the  enfranchisement 
of  copyholds,  and  apart  from  this  the  inconveniences  and  evils 
arising  from  the  continued  existence  of  these  antiquated  tenures, 
both  as  regards  the  sale  and  other  dealings  with  the  land  (especially 
in  the  not  uncommon  case  of  copyholds  having  become  so  intermixed 
with  adjoining  freeholds  that  the  tenure  is  not  known),  and  as 
regards  timber  and  minerals  and  the  interference  with  improve- 
ments, are  such  as  urgently  to  call  for  their  abolition  at  the  earliest 
possible  time. 

The  object  to  be  aimed  at  should  of  course  be  the  conversion  of 
all  customary  and  exceptional  tenures,  gavelkind  included,  into 
ordinary  freehold,  involving  the  abolition  of  all  special  custom^ 
arising  from  tenure  and  the  establishment  of  one  uniform  tenure 
throughout  England  and  Wales.  These  changes  would  naturally 
and  necessarily  lead  ultimately  to  the  extinguishment  or  abolition 
of  manors,  saving  of  course  such  rights  of  the  lords  to  the  waste 
lands  and  other  manorial  incidents  as  ought  to  be  saved.  The 
conversion  of  gavelkind  may  be  objected  to  while  the  law  of 
descent  remains  as  at  present,  as  involving  the  retrograde  step  of 
substituting  primogeniture  for  the  customary  mode  of  descent  to 
all  the  sons,  but  the  law  of  descent,  whatever  it  may  be,  should  of 
course  be  uniform  for  the  whole  country,  and  it  is  not  likely  to 
remain  long  as  it  is.  The  difficulty  of  identifying  the  lands  which 
have  been  disgavelled  may  be  adverted  to  as  an  additional  reason 
for  converting  this  tenure.  Advowsons  of  gavelkind  tenure  from 
being  now  or  formerly  appendant  to  gavelkind  manors  should  be 
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included.  Unenclosed  lands  known  as  common  field  lands  would 
have  to  be  separately  dealt  with  and  provision  for  their  enclosure 
made,  and  this,  if  not  necessary,  is  desirable  with  a  view  to  regis- 
tration* 

As  to  the  mode  of  expediting  enfranchisement,  the  proper  course, 
as  I  conceive,  is,  not  to  make  it  compulsory  on  the  next  sale  or 
other  devolution  (a  slow  and  expensive  process),  but  to  provide 
that  the  initiative  shall  be  taken  by  the  Land  CommissionerB, 
who  should  deal  with  each  manor  as  a  whole,  and  with  the  aid  of 
valuers  determine  the  total  compensation  to  be  paid  to  the  lord 
(including  the  steward)  and  its  apportionment  among  the  tenants. 
This  should  in  the  first  instance  be  assessed  in  the  form  of  a 
perpetual  rent-charge  on  each  tenement,  but  convertible  with  thQ 
consent  of  the  tenant  into  a  gross  sum  at  (say)  twenty-five  years' 
purchase,  the  whole  amount  (including  the  steward's  compensation, 
which  would  be  assessed  separately)  being  made  payable  to  the 
lord,  who  would  be  accountable  to  the  steward  for  his  proportion. 
The  costs  would  likewise  be  assessed  by  the  Commissioners  and 
equitably  apportioned  by  them  between  the  lord  and  tenants.  Thq 
question  whether  the  enfranchisement  should  extend  to  the  minerals 
and  other  rights  reserved  by  the  Copyhold  Act  1852  might  be  dealt 
with  in  a  manner  similar  to  that  at  present  prevailing.  The  en- 
franchisement of  all  the  tenements  of  the  manor  would  be  effected 
by  one  award.  The  scheme  to  be  complete  should  extend  to  copy- 
holds for  lives  or  years  renewable  whether  by  right  or  usage,  if  not 
also  to  those  not  so  renewable,  and  to  Crown  as  well  aa  other 
manors.  In  this  way  enfranchisement  throughout  the  country 
might  proceed  rapidly^. 

It  also  deserves  consideration  whether  the  enfranchisement  of  all 
the  lands  coming  within  the  scheme  (with  possibly  some  exceptions) 
might  not  be  accomplished  at  once  by  an  enactment  to  that  effect^ 
leaving  the  compensation  rent-charge  (which  would  run  fropi  the 
enfranchisement)  to  be  assessed  afterwards  by  the  Commissioners' 
award,  which  would  also  determine  in  each  case  whether  the 
enfranchisement  should  extend  to  the  minerals  and  other  rights 
before  mentioned.  The  inconvenience  of  the  rent-charge  remaining 
in  the  meantime  unascertained  and  unpaid  would  be  small  in 
comparison  with  the  benefit  of  the  immediate  conversion  of  the 
tenure,  and  in  some  manors  in  which  there  are  but  few  tenement^ 
remaining  unenfranchised,  and  those  of  small  value,  expense  might 

^  Two  Bills  relating  to  this  sttbject  have  lately  been  before  Parliament,  one  on  the 
piecemeal  system,  the  other  on  the  principle  above  advocated,  but  with  some  variations 
in  detail.  The  latter  would  perhaps  be  better  if  it  followed  mote  closely  on  th« 
lines  I  have  indicated. 
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be  saved  by  the  lord  and  tenants  agreeing  as  to  the  compensation 
without  the  intervention  of  the  Commissioners.  On  the  other  hand 
the  difficulty  of  expressing  with  certainty  the  cases  coming  within 
the  purview  of  the  enactment  (which  is  sufficiently  evidenced  by 
the  definition  of  *  manor '  in  the  Bills  referred  to  in  the  last  note)  may 
be  a  reason  for  requiring  in  every  case  an  award  of  enfranchisement 
which  should  be  made  conclusive  in  this  as  well  as  all  other 
respects.  This  remark  as  to  want  of  certainty  would  apply 
especially  to  copyholds  renewable  by  right  or  usage,  which  involves 
a  disputable  question  of  fact.  As  each  tenement  would  be  described 
in  the  award  by  a  specific  description,  it  might  be  well  in  order  to 
provide  against  the  possible  accidental  omission  of  any  parcels, 
if  every  award  contained  general  words  enfranchising  all  other 
hereditaments,  if  any,  held  of  the  manor,  and  remaining  unenfran- 
chised. 

Another  measure  (the  necessity  for  which  to  secure  the  successful 
working  of  a  registry  of  titles  has  often  been  insisted  on  and  will  be 
presently  adverted  to)  is  the  creation  of  a  real  representative, 
having  functions  in  relation  to  the  real  estate  of  a  deceased  person 
analogous  to  those  of  a  personal  representative  in  relation  to  lease- 
holds, a  reform  which  has  long  been  advocated  and  repeatedly 
brought  before  Parliament,  as  providing  the  only  proper  means  of 
administering  the  reisil  estate,  and  remedying  the  present  defective 
state  of  the  law,  which  is  a  standing  reproach,  being  such  as  often 
to  necessitate  recourse  to  the  Court  for  the  purpose.  Such  a 
measure  might  (and  this  is  all  that  would  be  required  to  facilitate 
registration  of  titles)  be  confined  to  mere  administrative  purposes, 
or  it  might  extend  to  abolishing  primogeniture  and  making  real 
estate  transmissible  in  the  same  manner  as  chattels  real,  or  it  might 
be  part  of  a  still  larger  scheme  for  assimilating  the  law  of  real  to  that 
of  personal  estate.  The  establishment  of  a  real  representative  is 
not,  as  has  been  sometimes  supposed,  inconsistent  with  the  retention 
of  entails.  It  would,  if  it  were  of  the  more  limited  scope  above 
indicated,  apply  to  such  real  estates  only  as  are  assets  of  the  testator 
or  intestate,  namely,  estates  in  fee  simple  absolute  or  determinable 
in  freeholds  or  copyholds  (inclusive,  of  course,  of  base  fees^),  or  pur 
autre  vie,  leaving  estates  tail  entirely  unaffected.  It  should  provide 
for  the  vesting  of  the  real  estate  (in  the  above  sense)  in  the  first 
instance  in  the  executor  or  administrator  in  the  same  manner  as 
leaseholds,  and  with  the  like  powers  of  sale  and  mortgage  for 
payment  of  debts  and  legacies  and  administi-ation  expenses,  and 

^  The  case  of  an  estate  tail  being  partiaUy  barred  under  the  aist  section  of  the  Fines 
and  Kecoyeries  Act,  to  let  in  a  mortgage,  or  for  some  other  limited  parx>ose,  must  not  be 
forgotten. 
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the  like  powers  and  rights  in  other  respects,  as  in  the  case  of 
leaseholds,  but  without  altering  the  existing  rules  as  to  the  order 
in  which  the  different  classes  of  assets  are  applicable  for  payment 
of  debts  and  legacies  and  administration  expenses,  or  operating  to 
charge  legacies  and  expenses  on  the  real  estate  further  than  they 
would  be  so  charged  under  the  existing  law,  and  without  affecting 
the  existing  law  of  descent,  curtesy  and  dower.  But  estates  pur 
autre  vie  should  be  assimilated  to  chattels  real  for  all  purposes,  in 
extension  of  the  Wills  Act  of  i  Vict.  c.  26,  so  as  to  do  away  with 
the  doctrines  of  special  occupancy  and  quasi  entail.  Provision 
should  also  be  made  as  to  the  mode  in  which  the  title  of  the  devisee 
or  heir  should  be  assented  to  by  the  representative,  for  which  an 
instrument  in  writing  (and  perhaps  a  deed)  should  be  requisite,  but 
keeping  alive  the  power  of  the  representative  to  follow  the  assets 
if  occasion  should  arise  notwithstanding  the  assent,  a  power  which, 
as  applicable  to  leaseholds,  is  not  well  defined  by  the  existing  law. 
It  might  be  proper  to  provide  that  the  assent  should  not  be 
necessary  to  the  granting  by  the  devisee  or  heir  of  rack-rent  leases 
not  exceeding  twenty-one  years.  A  measure  of  the  scope  I  have 
suggested  would  supersede  a  number  of  enactments  as  well  as  a 
mass  of  extremely  troublesome  and  unsatisfactory  case  law  on  the 
subject  of  the  payment  of  debts,  &c.,  out  of  the  real  estate^. 

Among  the  changes  which,  though  not  essential  in  connection 
with  registration  of  titles,  would  tend  towards  the  simplification  of 
the  law  and  practice  of  conveyancing,  and  may  be  mentioned  here, 
is  one  which  is  obviously  necessary  before  our  real  pi*operty  law  can 
be  placed  on  a  rational  footing,  namely  the  repeal  of  the  Statute 
of  Uses,  but  the  consideration  of  this  and  what  would  be  necessary 
to  prevent  mischief  arising  from  the  repeal  is  not  strictly  germane 
to  the  main  subject  of  this  article. 

Coming  now  to  the  question  whether  a  good  working  scheme  of 
registration  of  titles  can  be  devised,  it  is  to  be  borne  in  mind  that 
the  essential  object  is  to  facilitate  sales  and  mortgages,  and  (in  a 
less  degree)  leases,  of  the  fee,  or  in  the  case  of  leaseholds  the  entire 
interest,  and  that  the  admission  on  to  the  register  of  dealings  with 
partial  estates  and  interests  created  by  settlements  is  (as  has  been 
amply  demonstrated)  incompatible  with  the  attainment  of  this 
object.  It  follows  as  a  cardinal  feature,  i.  that  aU  that  the  register 
need  and  should  show  is  (a)  the  owners  or  owner  or  persons  or 
person  having  power  to  dispose  of  the  fee,  or  as  to  leases  the  abso- 
lute interest;  (4)  an  accurate  description  of  the  property;  and 
(c)  the  incumbrances  and   adverse  rights   affecting  the  fee   or 

'  A  biU  on  this  robject,  which  wai  introduced  in  the  paat  lewion,  onuts  to  deal  with 
■ome  of  the  matten  which  I  have  indicated,  and  is  not  a  complete  meaanre. 

VOL.  II.  Z 
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abeolate  interest  ^ ;  and  2.  that  all  trusts  and  limitations  legal  or 
eqtiitable  created  by  settlements  or  wills  should  be  rigidly  ex- 
eluded.  In  some  of  the  Colonies  simple  settlements  by  way  of  life 
estate  with  remainder  in  tail,  &c,  are  allowed  to  be  entered  in  the 
register,  but  this  is  the  introduction  of  the  thin  end  of  a  very 
objectionable  wedge.  It  is  impossible  to  draw  the  line  between 
simple  and  oomplioated  sets  of  limitations,  and  the  registrar  ou^t 
in  no  case  to  have  to  construe  such  documents. 

How  then  are  settlements,  the  prevalence  of  which  has  been  so 
much  dwelt  on  as  an  impediment  to  registration,  to  be  dealt  withi 
A  confused  notion  appears  to  prevail  in  some  minds  that  the  person 
to  be  registered  must  be  the  person  having  the  legal  estate,  but 
there  is  of  course  no  such  necessity.  Any  person,  whether  a  bene- 
ficial owner  or  not,  and  whether  he  has  under  the  settlement  the 
legal  estate  or  not,  may  be  registered  as  owner,  and  invested  with 
all  the  consequential  powers  of  disposition.  There  are  therefore 
two  possible  alternatives.  One  is  in  all  cases  to  register  the  pro- 
perty in  the  names  of  trustees  and  to  make  them  compellable  to 
give  eflfect  to  any  disposition  which  the  beneficial  owner  in  posses- 
sion may  under  the  settlement  or  the  Settled  Land  Act,  1882,  be 
entitled  to  make  or  require.  But  this,  though  it  would  prevent 
complication  arising  on  the  register  and  would  protect  the  rights 
of  the  beneficiaries,  is  open  to  the  grave  objection  that  the  trustees 
would  have  to  be  set  in  motion  on  the  occasion  of  every  dealing 
requiring  to  be  entered  on  the  register,  as  well  as  in  the  case  of 
many  dealings  outside  the  register,  where  that  has  to  be  appealed 
to  in  proof  of  the  title. 

The  other  alternative  is  to  place  the  tenant  for  life  or  other 
limited  beneficial  owner  in  possession  on  the  register  when  this  is 
feasible^  a  course  which  has  the  immense  advantage  of  harmonizing 
with  practical  convenience  and  with  the  principle  of  the  Settled 
Land  Act.  But  the  duty  of  determining  the  question  who  is  such 
beneficial  owner,  and  whether  he  or  the  trustees  should  be  re- 
gistered from  time  to  time,  must  on  no  account  be  imposed  on  the 
registrar,  depending  as  it  must  not  only  on  the  construction  of  the 
settlement  but  also  often  on  questions  of  fact  or  convenience.  If 
however  the  decision  as  to  this  is  left  to  the  trustees,  the  difficulty 
would   be  completely  met,  and  in  a  manner  which  is  in  full 

1  It  moBt  be  imdentood  tluit  ihew  tliree  rabdivlsioxu  (a»  h,  and  e)  of  the  Begiiter 
need  not  and  ihonld  not  be  in  lepAnte  books,  inYolving  aU  the  trouble  and  liability  to 
error  of  croas-referenoeBi  bat  oonneotcd  t<>gether  in  one  or  more  leaves  of  the  same  book, 
wbioh  moreoYer  should  not  be  bound,  but  so  fi^tened  as  to  admit  of  any  leaTes  being 
readily  remoTod  or  others  added.  The  '  land  oertifioate/  or  as  it  might  be  better  oalled, 
'  oertifioate  of  titles*  would  be  a  duplicate  of  the  entries  in  the  Begister  under  these  three 
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accordance  with  their  ordinary  functions.  To  effect  this  the  names 
of  the  trustees  must  be  entered  on  the  register,  and  they  should  be 
described  as  '  trustees '  (to  which  of  course  there  is  no  objection 
although  notice  of  trusts  is  excluded),  but  the  particular  instrument 
creating  the  trust  need  not  and  should  not  be  referred  to.  On  the 
appointment  of  a  new  trustee,  the  necessary  alteration  would  be 
made  in  the  i-egister,  on  the  signature  by  the  registered  trustees  or 
the  survivor  of  them,  or  the  personal  representative  of  such  sur- 
vivor, of  an  authority  to  that  effect  in  the  prescribed  form,  or  an 
order  of  Court.  The  name  of  the  tenant  for  life  or  other  beneficial 
owner  in  possession,  or  in  case  of  disability  that  of  the  person 
authorised  by  the  Settled  Land  Act  or  otherwise  to  act  on  his 
behalf,  would,  where  that  is  proper,  be  entered  on  the  register  as 
owner  on  the  signature  by  the  registered  trustees  of  a  direction  to. 
that  effect,  and  on  a  change  taking  place  the  new  name  would  be 
substituted  on  the  like  direction.  Where  a  guardian  of  an  infant 
or  committee  of  a  lunatic  is  regbtered  he  should  be  so  described. 
In  those  cases  in  which  it  is  necessary  or  convenient  that  the 
active  management  of  the  estate  should  be  vested  in  the  trustees 
they  would  nominate  themselves  to  be  registered  as  owners. 
Precisely  the  same  rules  may  be  made  to  apply  to  land  settled 
by  the  machinery  of  a  trust  for  sale,  the  beneficial  owner  of  the 
rents  until  sale,  or  the  trustees  themselves,  as  the  case  may 
require,  being  registered  as  owner  from  time  to  time  according  to 
the  nomination  of  the  trustees,  and  the  necessity  in  this  case  of 
getting  an  order  of  Court  under  the  Settled  Land  Act  Amendment 
Act  1884  would,  of  course,  be  dispensed  with. 

The  question  then  suggests  itself.  What  are  to  be  the  powers  of 
the  limited  owner  if  the  land  is  registered  in  his  name?  The 
answer  is  simple.  He  must  have  all  the  powers  of  an  absolute 
owner  so  far  as  dealings  for  value  with  the  outside  world  are  con- 
cerned, subject  of  course  to  be  restrained  by  caveat  or  ixUiibition 
should  he  attempt  to  go  beyond  the  powers  conferred  on  him  by 
the  Settled  Land  Act  or  the  settlement,  but  to  no  other  restriction 
except  the  important  one  to  be  presently  mentioned  for  the  pro- 
tection of  the  remaindermen.  It  might  at  first  sight  appear  to 
be  enough  that  he  should  have  the  powers  of  the  Settled  Laiid  Act, 
and  the  necessity  for  inspecting  the  settlement  to  see  that  he  is  a 
tenant  for  life  within  the  Act  might  be  avoided  by  making  the 
register  conclusive  on  that  point.  But  the  powers  of  the  Act  as  it 
stands  are  not  always  adequate,  and  are  sometimes  extended  by  the 
settlement,  and  it  must  not  concern  purchasers,  still  less  the  regis- 
trar, to  see  that  the  registered  owner  is  not  exceeding  his  powers 
under  the  Act  or  settlement.    To  impose   such  a  requirement 
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would  interfere  in  a  very  objectionable  manner  with  the  aimplidty 
of  the  Bystem. 

It  would  be  necessary  to  provide  for  the  event  of  money  be- 
coming ndsable  by  trustees  or  other  persons  for  payment  of 
portions  or  other  charges  created  by  or  arising  under  the  powers 
of  the  settlement,  by  making  it  compulsory  on  the  registered  owner 
to  give  eflfect  to  any  sale  or  mortgage  for  the  purpose.  Of  course 
a  charge  of  this  nature  comes  under  the  cat^ory  of  tmste  which 
must  be  kept  off  the  register  until  the  money  is  actually  raised. 

If  the  limited  owner  is  registered  and  thereby  invested  with 
such  large  powers,  the  further  question  arises,  How  are  the  remain- 
dermen to  be  protected?  The  answer  to  this  also  is  simple. 
Nothing  more  would  practically  be  necessary  than  a  provision  that 
all  capital  money  arising  on  sales,  mortgages  and  other  dealings 
shall  in  such  case  be  paid  to  the  trustees,  whose  names  will  for  the 
reasons  already  mentioned  as  well  as  this  reason  appear  on  the 
register,  or,  if  paid  into  Court  or  otherwise  than  to  the  trustees  them- 
selves, then  ovlj  with  their  consent  or  on  an  order  of  Court.  Some 
such  words  as  '  limited  owner '  might  be  appended  to  the  name  of 
the  registered  owner  merely  as  a  caution  that  capital  money  is  to 
be  so  paid,  although  the  entry  of  the  names  of  the  trustees  might 
suffice  for  this.  The  interests  of  the  remaindermen  could  be 
further  guarded  if  need  be  by  a  caveat  entered  by  the  trustees,  and  if 
thought  fit  by  their  solicitor  also,  which  would  be  analogous  in  its 
effect  to  the  notice  which  was  required  by  the  Settled  Land  Act 
1882 ;  but  caveats,  on  account  of  the  trouble  they  are  apt  to  entail, 
should  be  used  sparingly. 

I  submit  this  is  the  true  solution  of  the  problem  how  to  reconcile 
settlements  with  registration  of  title,  and  as  removing  the  last 
vestige  of  colour  for  the  assertion  that  settlements  are  incom- 
patible with  '  free  land,'  so  far  as  freedom  of  alienation  goes. 

The  powers  of  limited  owners  under  the  Settled  Land  Act  might 
in  several  respects  be  extended  with  advantage,  so  as  to  be  brought 
into  closer  conformity  with  those  of  an  absolute  owner,  vnthout 
prejudicing  the  remaindermen,  and  the  Act  requires  to  be  revised 
throughout  with  the  aid  of  the  experience  (now  very  considerable) 
already  gained  of  its  working.  I  will  here  only  mention  some 
points  which  bear  immediately  on  the  present  subject.  The  defini- 
tion of  tenant  for  life  might  be  made  clearer  and  more  compre- 
hensive (with  reference  especially  to  reported  decisions)  so  as  to 
cover  as  far  as  may  be  every  kind  of  limited  ownership,  including 
the  case  (an  important  one)  of  a  settlement  under  which  the  land  was 
originally,  or  afterwards  becomes,  vested  in  an  owner  in  fee  simple 
«in  possession  subject  to  family  or  other  charges  created  by  or  arising 
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under  the  settlement  (a  case  in  which  under  the  present  Act  no 
means  are  provided  whereby  such  charges  can  be  overridden),  and 
in  any  case  not  otherwise  provided  for  the  statutory  powers  should 
be  vested  in  the  trustees,  so  as  to  ensure  that  there  shall  always  be 
someone  capable  of  exercising  them.  In  the  case  of  a  settlement 
by  way  of  trust  for  sale  also,  a  provision  vesting  all  the  statutory 
powers  in  the  trustees  whenever  they  are  not  exercisable  by  the 
beneficial  owner  would  be  valuable,  and  consistent  with  the  sdieme 
of  the  Act,  and  would  supersede  the  necessity  for  the  insertion  of 
express  leasing  and  other  powers  in  such  settlements.  The  powers 
of  the  tenant  for  life  under  the  Act  might  also  be  extended  with 
advantage  in  several  respects.  There  is  no  apparent  reason  why 
he  should  not  have  power  to  sell  or  make  grants  in  fee  in  con- 
sideration of  a  rent  according  to  the  practice  common  in  some 
districts,  and  to  grant  leases  for  any  length  of  term,  without  the 
necessity  of  obtaining  the  leave  of  the  Court  as  now  prescribed, 
and  the  leasing  powers  are  in  other  respects  too  restricted.  As 
to  the  mortgaging  powers  also,  which  are  very  limited,  there  can 
be  no  sufficient  reason  why  they  should  not  be  as  unlimited  as 
those  of  an  owner  in  fee,  subject  of  course  to  the  restriction  that 
the  mortgage  money  should  be  dealt  with  as  capital  money.  It 
also  appears  to  me  that  to  allow  an  incumbrance  by  a  tenant  for 
life  on  his  life  estate  to  interfere  with  his  powers,  as  is  done  by 
section  50^  is  inconsistent  with  the  policy  of  the  Act  and  unsound. 
Another  point  of  some  importance  is  the  simplification  of  the  defi- 
nition in  the  Act  of  the  '  trustees  of  the  settlement,'  by  making  it 
(unless  the  settlement  otherwise  provides)  mean  the  trustees  of  the 
settlement  simplioiter,  where  there  is  only  one  set,  without  the 
existing  requirement  (which  is  in  that  case  uimecessary)  that  they 
should  have  a  power  of  sale. 

In  the  case  of  wills,  the  necessity  which  under  the  present  law 
would  be  imposed  on  the  registrar  of  construing  devises  of  all  sorts 
of  degrees  of  complexity,  and  of  making  out  the  identity  of  parcels 
from  descriptions  more  or  less  informal,  vague,  or  inaccurate,  must 
be  productive  of  so  much  friction  as  to  be  fatal  to  the  successful  work- 
ing of  the  register.  So  also  in  the  case  of  intestacy,  to  impose  on 
the  registrar  the  duty  of  taking  evidence  of  heirship  is  very  objec- 
tionable. All  these  impediments  would  be  removed  if  a  real 
representative  were  constituted,  who  would  be  entitled  to  be  placed 
on  the  register  on  production  of  the  probate  or  grant  evidencing 
his  appointment,  and  a  transfer  from  whom,  in  proper  form  and 
with  a  proper  description  of  the  parcels,  would  be  necessary  before 
the  devisee  or  heir  could  be  registered.  If  the  land  were  devised  in 
settlement,  the  transfer  would  be  made  by  the  real  representative 
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to  the  Kmited  owner  or  the  trustees  as  the  case  may  require,  accord- 
ing to  the  procedure  already  described.  In  short,  the  process  would 
be  precisely  similar  to  that  applicable  to  leaseholds,  simplicity  taking 
the  place  of  complexity.  Under  the  present  law  a  testator  may 
appoint  different  executors  for  different  parts  of  his  personal  estate. 
This  power,  if  applied  to  real  or  leasehold  property,  might  cause 
inconvenience,  by  obliging  the  registrar  to  construe  the  will  in  order 
to  determine  which  executor  should  be  registered  in  respect  of  the 
particular  property,  and  as  the  power  is  little  used,  and  probably 
not  of  much  value,  it  might  be  better  to  abolish  it,  and  in  feict  to 
require  that  there  should  in  all  cases  be  only  one  representative 
of  the  real  and  personal  estate. 

With  reference  to  the  exclusion  from  the  register  of  trusts  and 
limitations  created  by  settlement,  and  consequently  of  dealings 
with  life  estates  and  reversions  and  other  particular  interests 
thereby  carved  out  of  the  fee,  it  is  to  be  remarked  that  the  incon- 
venience likely  to  result  from  this  is  often  greatly  exaggerated. 
Dealings  with  such  subsidiary  estates  are  of  altogether  subordinate 
importance,  and  may  very  well  be  left  to  take  care  of  themselves 
outside  the  register,  and  I  doubt  whether  there  is  any  occasion  for 
the  establishment  of  a  separate  register  of  life  estates  or  reversions. 
The  registration  of  the  ownership  of  the  fee  would  undoubtedly 
facilitate  dealings  with  such  subsidiary  estates,  and  this  might 
probably  be  further  aided  by  the  extension  to  them  of  the  equitable 
doctrines  regulating  the  priority  of  dealings  with  choses  in  action 
vested  in  trustees  according  to  the  priority  of  notice  given  to  the 
trustees. 

The  procedure  as  to  settlements  should  apply  to  a  tenancy  by  the 
curtesy,  which  is  within  the  Settled  Land  Act,  but  the  right  to 
dower  would  be  entered  in  the  register  of  incumbrances. 

Some  of  the  most  troublesome  questions  are  those  which  are 
likely  to  arise  with  reference  to  easements  and  restricted  covenants 
as  to  building  on  and  the  user  of  land.  These  have  to  be  considered 
from  the  point  of  view  of  both  the  dominant  and  the  servient 
tenement.  As  regards  the  dominant  tenement,  although  no  proof 
of  the  title  to  ordinary  easements  would  in  general  be  required,  and 
the  benefit  of  them  would  pass  as  appurtenant  without  specific 
mention,  there  are  many  cases  of  easements,  especially  those  arising 
under  express  grant  or  reservation  (an  important  class  of  which 
are  those  connected  with  mining  operations),  which  cannot  be  thus 
taken  for  granted  and  dealt  with  sub  nlentio^  and  their  precise  scope 
and  limits  (when  created  by  deed)  may  not  admit  of  being  defined 
without  going  back  and  referring  to  the  particular  deed,  or  possibly 
several  deeds,  creating  or  regulating  them.    There  may  be  a  diffi- 
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culty,  too,  in  the  way  of  the  register  being  utilized  in  proof  of  the 
devolution  of  the  title  to  them  from  the  original  grantee  to  the 
present  owner.  Difficult  questions  of  a  like  nature  are  likely  to 
arise  in  cases  where  the  benefit  of  restrictive  covenants  is  annexed 
to  land.  Some  means  would  have  to  be  found  of  meeting  difficulties 
of  this  kind  so  as  to  prevent  interference  with  the  satisfetctory 
operation  of  the  registry. 

In  the  case  of  the  servient  tenement,  easements  and  restrictive 
covenants  need  not  usually,  and  should  not  if  it  can  be  helped,  be 
referred  to  on  the  roister,  and  the  Land  Registry  Acts  of  1862  and 
1875  expressly  provide  against  the  necessity  for  this.  If  they  are 
noticed  at  all,  which  may  sometimes  be  necessary  when  it  is  so  stipu- 
lated by  the  grantee  of  an  easement,  it  would  be  on  the  register  of 
incumbrances,  but  to  do  so  might  result  in  mischief  on  account 
of  the  difficulty  of  getting  the  entry  expunged  again  in  the  event  of 
the  easements  or  covenants  becoming  extinguished  by  non-user  or 
otherwise,  for  want  of  the  means  of  proving  the  fact  to  the  satis- 
faction of  the  registrar  or  the  Court,  a  proof  which  it  might  be 
impossible  to  famish,  especially  in  the  case  of  restrictive  covenants. 

A  difficulty  similar  to  that  just  mentioned  might  arise  in  getting 
rid  of  the  entry  of  a  mortgage  or  other  claim  where  it  has  become 
barred,  but  strict  proof  of  the  fact  is  not  forthcoming.  The  only 
way  of  providing  for  such  cases  appears  to  be  to  give  power  to  the 
re^strar  to  take  the  title  off  the  register  on  the  application  of  the 
owner,  and  to  replace  it  minus  the  obnoxious  entry,  but  minus  also 
the  guarantee  attaching  to  the  registered  title.  The  want  of  the 
guarantee  would  gradually  cure  itself,  and  in  the  meantime  the 
antecedent  registry  would  be  accessible  in  explanation  of  it  and  in 
support  of  the  title. 

The  existing  feeling  against  registration  may  be  due  in  a  degree 
to  a  dislike  on  the  part  of  the  public  to  official  intervention  in  their 
affairs,  and  an  apprehension  lest  transactions  should  be  hampered 
by  the  want  of  adaptability  of  such  a  system  to  the  multifarious 
dealings  with  land,  and  by  office  delays.  In  order  to  prevent  this 
and  to  ensure  that  the  functions  of  the  registrar  shall  be  of  a  merely 
ministerial  and  routine  nature,  and  with  the  smallest  possible 
judicial  admixture,  the  utmost  simplicity  must  be  aimed  at  in  all 
registered  dealings,  and  as  little  as  possible  left  to  the  discretion  of 
the  registrar,  so  that  the  parties  may  know  precisely  what  they  have 
to  do  without  having  to  take  his  directions.  Documents  presented 
for  registration  should  contain  the  particulars,  and  those  only,  which 
it  is  necessary  to  enter  in  the  register,  and  should  as  far  as  possible 
be  according  to  prescribed  forms.  Forms  for  the  ordinary  run  of 
cases,  namely,  absolute  transfers,  mortgages,  further  charges,  transfers 
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and  satisfaction  of  mortgages,  and  leases,  present  no  difficulty,  but 
there  would  be  some  exceptional  oases  not  so  easy  to  provide  for. 
The  matter  might  be  tested  by  going  through  some  of  the  larger 
collections  of  conveyancing  precedents,  and  considering  how  the 
less  common  cases  (of  a  kind  requiring  registration)  could  be  entered 
in  the  simplest  form  and  with  a  minimum  of  reference  to  docu- 
ments, the  incorporation  of  extraneous  documents  being  fraught 
with  mischief. 

The  chief  trouble  is  likely  to  arise  in  the  register  of  incumbrances. 
These  are  divisible  into  two  classes,namely  ( i )  money  charges,  whether 
of  a  temporary  nature,  such  as  ordinary  mortgages  to  secure  money 
lent  or  by  way  of  indemnity  against  a  possible  claim  or  the  like, 
or  of  a  permanent  nature,  such  as  a  chief  rent  reserved  under  a 
grant  in  fee  for  building,  and  {2)  adverse  rights  of  other  kinds, 
such  as  easements.  The  objects  to  be  aimed  at  are  that  the  register 
should  show  on  its  face  or  furnish  the  means  of  readily  ascertaining 
(i)  the  nature  and  limits  of  the  incumbrance  or  adverse  right,  and 
(2)  who  are  the  parties  interested  in  and  competent  to  transfer  or 
release  it.  Mortgages  are  likely  to  present  comparatively  little 
difficulty,  but  cases  of  perpetual  rents,  especially  when  complicated, 
as  they  often  are,  by  the  subdivision  of  the  land  among  several 
owners,  with  an  apportionment  of  the  rents  and  cross  indemnities, 
&;c.,  may  prove  very  troublesome.  But  the  matter  would  be  sim- 
plified if  the  ownership  of  the  rent  is  entered  in  the  register  of 
incorporeal  hereditaments.  The  cases  of  easements  and  restrictive 
covenants  have  already  been  noticed.  There  has  been  much 
question  whether  the  balance  of  convenience  is  in  favour  of  bring- 
ing mortgages  on  to  the  register,  or  keeping  them  off  and  relying  on 
the  protection  of  caveats  or  inhibitions.  The  system  would,  of 
course,  make  provision  for  bringing  them  on,  so  that  the  parties 
could  adopt  whichever  course  they  think  fit. 

Legal  mortgages  and  the  doctrine  of  tacking  and  reconveyances 
on  redemption  will  be  things  of  the  past,  a  mortgage  being  effected 
by  a  simple  charge  vacated  by  entry  of  satisfaction  on  redemption 
and  transferred  in  the  simplest  manner,  the  debt  carrying  with  it 
on  its  back  the  benefit  of  the  security.  Nevertheless  a  mortgagee 
could,  if  desired,  have  an  absolute  transfer  made  to  him  so  as  to  be 
registered  as  owner  subject  to  the  mortgagor's  equity  of  redemption, 
which  may  be  secured  by  caveat.  An  improved  and  simpler 
machinery  of  foreclosure  might  be  introduced,  as  has  been  done 
in  the  Colonies  under  the  Torrens  system.  Mortgages  by  deposit 
of  the  land  certificate  and  submortgages  by  deposit  of  the  certifi- 
cate of  charge  will  be  extremely  convenient,  and  available  for 
bankers  and  others  as  security  for  fioating  balances  without  regis- 
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traiion  (beyond  a  caveat),  the  means  of  bringing  them  on  to  the 
register  if  necessary  with  a  view  to  a  sale  or  foreclosure  being 
secured.  The  doctrine  of  consolidation  of  securities  would  not 
necessarily  be  displaced. 

There  has  been  much  division  of  opinion  as  to  the  use  of  maps 
as  part  of  the  description,  and  some  persons  have  argued  against 
it  on  the  score  of  expense.  But  not  the  least  valuable  part  of  the 
proposed  reform  consists  in  the  substitution  of  accuracy  of  descrip- 
tion and  certainty  and  ease  of  identification  of  parcels  in  place  of 
the  trouble  and  obscurity  now  so  frequently  engendered  by  im- 
perfect descriptions  and  the  non-use  of  maps ;  and  the  completion 
of  the  Ordnance  Survey  on  the  25  inch  scale,  and  its  utilization  in 
every  case  for  the  purpose  of  the  register,  is  I  conceive  an  essential 
condition  of  success.  The  location  of  the  Ordnance  Survey  depart- 
ment under  the  same  roof  as  the  registry  office  is  also  very  desirable. 
As  it  will  be  necessary  where  a  transfer  or  other  disposition  presented 
for  registration  is  accompanied  by  a  map  that  the  map  should  be 
in  accordance  with  the  office  requirements,  it  might  greatly 
facilitate  business  if  the  maps  were  required  to  be  certified  by 
surveyors  licensed  for  the  purpose  and  authorised  to  charge  fees 
on  a  regulated  scale,  according  to  the  practice  prevailing  in  some 
of  the  Colonies. 

The  expense  of  a  map  is  a  material  consideration  in  the  case 
of  small  properties,  especially  those  in  which  building  societies  are 
concerned,  but  the  main  expense  will  be  on  the  first  registration, 
and  there  need  be  little  or  no  further  expense  afterwards  on  this 
account,  except  on  an  alienation  or  disposition  affecting  part  of 
the  land  only.  It  may  be  for  consideration  whether,  if  registration 
IS  made  compulsory,  or  as  an  inducement  towards  it  if  voluntary, 
the  owner  should  not  be  relieved,  at  any  rate  in  part,  of  the  initial 
cost  of  the  map,  by  having  it  made  for  him  by  the  office  or  by 
having  an  allowance  towards  it. 

In  the  preparation  of  maps  nice  questions  as  to  boundaries, 
such  as  the  ownership  of  hedges,  ditches  and  party  walls,  and  of 
the  soil  of  roads  and  streams,  will  sometimes  arise.  The  argu- 
ments as  stated  in  the  report  of  the  Land  Transfer  Commission 
of  1868  against  making  the  register  conclusive  as  to  boundary 
rights  appear  greatly  to  preponderate,  and  I  believe  practical 
convenience  to  be  altogether  in  favour  of  leaving  such  questions 
to  take  care  of  themselves  as  at  present.  The  registry  would 
greatly  facilitate  the  legal  readjustment  of  boundaries  by  small 
exchaiiges  between  conterminous  owners.  It  may  be  that  parties 
would  continue  to  effect  this  in  many  cases  by  merely  shifting 
fences  without  legal  formalities,  leaving  the  matter  to  be  perfected 
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by  the  Statute  of  Limitations,  if  that  is  to  apply  to  registered  land, 
but  whether  it  does  so  or  not  the  alteration  of  boundaries  would, 
sooner  or  later,  have  to  be  brought  on  to  the  register,  and  this 
would  be  better  done  sooner  than  later. 

By  the  existing  Act  of  1 875,  section  21,  the  Statute  of  limitations 
is  in  effect  repealed  as  to  land  on  the  register.  This  seems  wrong. 
It  is  surely  absurd  that  undisturbed  possession,  however  long,  should 
never  ripen  into  ownership.  On  the  other  hand,  how  is  the  adverse 
possessor  to  get  himself  substituted  as  owner  on  the  register  on 
an  application  which  may  necessarily  be  ex  parte  1  This  might  be 
done  under  an  order  of  the  Court  after  the  issue  of  advertisements, 
or  it  might  be  done  without  an  order  on  a  prindfade  case  being 
shown  to  the  registrar,  subject  to  a  saving  of  the  rights  of  the 
original  owner,  which  saving  might  be  expunged  after  the  lapse 
of  a  sufficient  further  time  and  no  claim.  A  similar  question  arises 
as  to  the  title  of  a  registered  mortgagee  being  barrable  by  the 
mortgagor  remaining  in  possession  without  payment  of  interest 
or  acknowledgment. 

A  possible  mischief  to  the  trading  community  from  the  publidty 
of  the  r^stry  as  regards  their  mortgage  transactions  has  been 
suggested.  This  is  guarded  against  by  the  existing  English  Acts 
by  a  provision  against  the  inspection  of  the  register  by  any  one 
except  the  registered  owner  or  those  authorised  by  him,  and  this 
restriction  might  be  maintained  if  necessary,  but  I  doubt  the 
necessity.  The  Colonial  registries  of  title  and  the  English 
County  registries  are  open  to  search  by  all  the  world,  but  tiiis 
does  not  appear  to  have  led  to  any  inconvenience  of  the  kind 
alleged  (beyond  an  occasional  search  to  test  the  solvency  of  a 
particular  individual)  and  there  would  be  no  general  index  of 
names  (such  as  that  in  the  Bills  of  Sale  Begistry,  the  very  object 
of  which  is  publicity),  from  which  the  particulars  of  mortgages 
could  be  readily  obtained  for  publication.  The  only  index  which 
need  be  kept  is  an  index  map,  which  would  enable  any  person 
searching  to  ascertain  whether  a  particular  piece  of  land  is  on  the 
register,  and  if  so,  the  state  of  the  title  to  it.  Moreover  a  mortgage 
could  be  effected  by  a  deposit  of  the  land  certificate  without 
any  indication,  further  than  a  caveat,  appearing  on  the  register. 

Another  objection  has  been  taken,  based  on  the  apprehension  that 
the  office  must  necessarily  break  down  under  the  load  of  business 
which  would  be  thrown  upon  it.  I  am  unable  .to  follow  this 
argument,  which,  if  valid  at  all,  would  be  a  fatal  objection  to  any 
scheme  whatever.  Doubtless  if  every  title  had  to  be  examined 
before  being  registered,  the  preliminary  business  of  bringing  the 
title  on  to  the  register  would  be  simply  enormous.     But  under  the 
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only  scheme  for  a  general  registration  which  can  be  possibly  enter- 
tained there  would  be  no  examination  at  all,  except,  at  the  most,  in 
a  small  minority  of  cases  in  which  the  parties  desire  to  have  their 
titles  certified ;  and  as  it  is  of  the  essence  of  any  workable  scheme 
that  transfers  and  other  dealings  passing  through  the  office  should 
be  as  simple  as  possible,  a  moderate  staff  ought  to  be  capable  of 
disposing  of  a  large  business,  and  if  the  office  is  self-supporting  (as 
it  should  be)  there  would  be  no  valid  reason  against  increasing  the 
staff  to  any  needful  extent.  There  may  be  a  fear  lest  dealings 
should  be  delayed  and  obstructed  by  an  exceptional  press  of 
business  in  the  office,  but  it  is  to  be  remembered  that  the  registra- 
tion of  a  transfer  or  other  dealing  when  completed  would  relate 
back  to  the  date  at  which  the  documents  are  deposited  for  registra- 
tion, and  that  there  would  be  book-keeping  arrangements  which 
would  prevent  any  subsequent  dealing  left  for  registration  in  the 
meantime  from  acquiring  priority.  In  a  pressing  case  if  the 
documents  deposited  were  in  proper  form  the  sale  or  mortgage 
might  be  safely  completed,  so  far  as  the  parties  are  concerned,  by 
payment  of  the  money  immediately  on  their  being  so  deposited, 
but  some  difficulty  might  in  such  a  case  arise  if  the  documents  were 
not  in  proper  form  and  were  returned  for  alteration  before  the 
registration  could  be  completed. 

The  establishment  of  provincial  registries  has  been  advocated  on 
the  threefold  ground  of  convenience  in  enabling  parties  to  attend 
personally  at  the  office,  greater  security  against  personation,  and 
the  relief  of  the  metropolitan  registry  from  an  excess  of  business. 
Sut  the  reasons  in  favour  of  a  central  registry  only  appear  to  have 
very  great  weight.  It  is  difficult  to  see  why  the  metropolitan  office 
should  not  by  any  needful  increase  in  the  number  of  registrars  and 
other  officials  be  enabled  to  get  through  any  amount  of  business, 
and  considerations  of  economy  are  obviously  in  favour  of  this  as 
opposed  to  the  creation  of  a  number  of  provincial  offices,  with 
registrars  salaried  in  proportion  to  the  importance  and  responsi- 
bility of  the  office,  and  a  subordinate  staff,  including  a  map  depart- 
ment, corresponding  to  that  in  London.  And  the  advantage  of 
provincial  registries  in  enabling  parties  or  their  solicitors  to  attend 
personally  at  the  office  for  instructions  how  to  proceed,  and  to 
deposit  and  receive  back  the  documents,  and  in  making  fraud  and 
personation  more  difficult,  would  not  be  secured  unless  numerous 
registries  were  established  all  over  the  country.  The  great 
advantage  of  a  central  office  lies  in  the  fact  that  every  country 
solicitor  has  a  London  agent,  coupled  with  the  facilities  afforded 
by  the  post  and  telegraph,  which  might  be  utilised  moreover  for 
communicating  direct  with  the  office  in  simple  cases.    The  question 
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should  be  tested  by  practical  experience  of  the  working  of  the 
central  system  in  the  first  instance. 

The  acknowledgment  of  deeds  by  married  women,  together  with 
their  separate  examination,  should  in  dealings  on  the  register  as 
well  as  in  all  other  cases  be  wholly  abolished,  as  being  a  useless 
expense  and  clog  on  the  transfer  of  land. 

There  would  be  a  separate  register  of  the  title  to  leaseholds  as 
provided  by  the  existing  Act  of  1875,  with  a  mode  of  procedure 
corresponding  mutatis  mutandis  with  that  applicable  to  freeholds. 
Properties  held  for  long  terms  not  convertible  into  freehold  under 
the  Conveyancing  Acts  would  be  placed  on  this  register. 

I  have  dealt  in  the  foregoing  with  what  appear  to  be  the 
principal  objections  and  difficulties  to  be  considered  in  framing  a 
good  scheme  of  registration.  There  are  other  important  points 
requiring  careful  consideration  and  working  out,  which  are  here 
passed  over,  such  as  how  succession  duty  is  to  be  dealt  with,  the 
best  mode  of  authenticating  the  execution  of  documents,  especially 
when  executed  abroad,  or  by  attorney,  and  guarding  against  fitbud 
and  personation,  how  far  the  register  should  be  conclusive  in  £Eivoar 
of  purchasers  for  value,  with  reference  especially  to  the  question  of 
notice  of  unregistered  interests  (as  to  which  the  existing  Acts  do 
not  seem  effectually  to  exclude  the  mischievous  doctrines  of  equity), 
and  whether  a  marriage  settlement  should  be  treated  as  a  purchase 
for  value  for  this  purpose,  also  the  registration  of  titles  to  lease- 
holds, and  to  minerals  held  separately  from  the  surface,  and  how 
glebe  and  other  lands  vested  in  corporations  with  limited  powers  of 
disposition  should  be  dealt  with.  There  are  many  matters  as  to 
which  the  experience  gained  under  the  Torrens  system  in  the 
Colonies  could  not  fail  to  be  valuable. 

The  establishment  of  the  new  system  will  necessitate  the  repeal 
of  the  Acts  of  1862  and  1875,  and  the  transfer  to  the  new  register 
of  the  titles  registered  under  those  Acts,  unless  they  are  taken  off 
altogether,  which  transfer  or  removal  ought  to  be  feasible  without 
prejudicing  the  titles.  The  provision  in  the  Act  of  1875  depriving 
owners  of  the  right  of  removing  titles  from  the  register  was  in- 
consistent with  the  voluntary  character  of  the  system,  and  was  a 
mistake,  which  has  probably  stood  to  some  extent  in  the  way  of 
the  success  of  that  measure^  and  if  the  system  remains  voluntary 
this  option  of  removal  ought  to  be  given.  Whether  it  should  be  if 
a  compulsory  system  is  inaugurated  may  depend  on  the  form  in 
which  compulsion  is  applied. 

Upon  the  question  what  should  be  the  constitution  of  the  office, 
the  right  thing  seems  to  be  to  amalgamate  the  Land  Registry 
Office  with  the  Land  Commission.    The  work  of  the  Commission  is 
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already  so  diverse  that  there  would  be  nothing  unsuitable  or  in- 
consistent in  this  addition,  especially  as  their  business  under  the 
Copyhold  Acts  will  gradually  diminish  and  ultimately  cease,  and 
an  unnecessary  multiplication  of  public  departments  would  be 
avoided.  The  title*  Land  Commission 'is  also  strictly  appropriate.  I 
would  suggest  that  an  additional  Commissioner  should  be  appointed, 
to  whom  the  functions  of  Registrar  of  Titles  should  be  assigned. 

Assuming  an  amended  and  satisfactory  scheme  of  registration  to 
be  established,  there  remains  the  question.  How  is  the  land  to  be 
got  on  to  the  raster  ?  The  voluntary  system  might  be  tried  again, 
but  even  if  it  met  with  more  genenJ  acceptance  it  could  not 
possibly  accomplish  the  object  of  making  registration  universal 
within  a  measurable  time.  If  the  choice  were  given,  as  at 
present,  of  registering  titles  either  as  guaranteed,  or  as  possessory 
only  and  without  guarantee,  the  difficulties  arising  in  the  former 
case  from  the  imperfection  of  titles  and  the  initial  cost,  especially 
for  small  properties,  must  be  fatal ;  and  as  to  the  latter,  although 
the  expense  would  be  small  and  the  benefit  real,  the  public  would 
be  slow  to  realize  or  appreciate  it,  and  moreover  there  may  be  a 
feeling  lest  a  stigma  or  suspicion  should  attach  to  a  title  restored 
without  guarantee  so  long  as  this  remains  optional. 

The  inevitable  conclusion  seems  to  be  that  there  is  no  alternative 
but  to  make  registration  in  some  way  or  other,  and  sooner  or  later, 
obligatory.  That  any  examination  of  title  should  be  instituted  as 
a  preliminary  to  compulsory  r^stration  is  plainly  out  of  the 
question  and  impossible.  This  may  be  retained  as  optional,  but  it 
should  be  relegated  to  a  secondary  position.  I  assume  that  regis- 
tration without  examination  must,  in  the  first  instance  at  any  rate, 
be  without  any  guarantee  of  indefeasibility. 

There  are  two  possible  modes  of  enforcing  registration.  One  is  to 
make  it  necessary  on  the  first  sale  of  the  fee  simple  in  possession 
(whether  legal  or  equitable,  and  whether  subject  or  not  to  incum- 
brances), that  the  title  should  be  brought  on  to  the  register  con- 
temporaneously or  within  a  limited  time  after  the  conveyance,  on 
pain  of  the  latter  being  void  at  law  and  in  equity;  or  possibly 
some  other  preferable  penalty  might  be  devised.  This  might  be 
extended  to  other  devolutions,  especially  under  a  will  or  intestacy, 
the  registration  of  the  real  representative  as  owner  being  in  the 
first  place  made  necessary,  but  it  might  be  better  at  first  to  proceed 
gradually  by  confining  it  to  sales.  What  is  meant  by  a  sale  would 
require  accurate  definition,  there  being  many  transactions  which 
are  sales  in  the  larger  sense  of  the  term  (being  for  money  or  money's 
worth),  though  not  commonly  so  called,  such  as  conveyances  on 
exchange  or  partition,  and  grants  at  a  fee-farm  rent.     But  the 
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great  difficulty  is  to  guard  against  evasion,  e.  g.  by  the  carving  out 
of  a  short  term  so  as  to  prevent  the  sale  being  of  the  fee  in  pos- 
session, and  the  conveyance  of  the  term  separately,  or  by  tiie 
purchaser  dispensing  with  a  conveyance,  and  taking  merely  a 
declaration  of  trust  by  the  vendor ;  and  unless  every  form  of  evasion 
can  be  successfully  precluded,  the  expediency  of  attempting  this 
mode  of  compulsion  may  be  doubted. 

There  is  also  another  point  to  be  noticed.  Registration  ought  to 
be  confined  (as  it  is  under  the  existing  system)  to  'possessory' 
titles,  that  is  to  say,  where  the  possession  (or  receipt  of  rents)  goes 
with  the  title  or  alleged  title,  the  applicant  having  to  make  a 
declaration  (subject  to  penalties  if  false)  that  such  is  the  case.  If 
this  restriction  is  to  be  applied  to  compulsory  registration  on  a  sale, 
it  must  have  reference  to  the  date  of  the  conveyance,  and  not  of 
the  application  (if  subsequent),  and  it  would  be  necessary  to  except 
the  case  of  the  sale  of  an  adverse  claim  (whether  rightful  or  wrong- 
ful) to  an  estate  in  the  possession  of  another,  in  which  case  the 
validity  of  the  sale  would  be  dependent  on  proof  of  that  fact.  The 
considerations  which  I  have  mentioned  seem  to  point  decidedly  to 
the  conclusion  that  it  would  be  easier  and  better  to  impose  the 
obligation  of  registering  on  the  real  representative  on  the  death  of 
the  beneficial  owner  than  on  the  purchaser  on  the  first  sale. 

The  other  mode  of  proceeding  would  be  the  appointment  of  a 
commission  (or  a  sub-commission  under  the  Land  Commission)  to 
perambulate  the  country  and  to  register  the  possessory  or  reputed 
titles  to  the  freehold,  parish  by  parish,  by  means  of  the  fadlitiee 
afforded  by  the  Ordnance  map,  and  information  voluntarily  supplied 
by  the  landowners  (to  whose  interest  it  would  be  to  render  every 
assistance),  or  failing  that  by  the  aid  of  the  rate-books  or  other 
enquiries  on  the  spot.  There  would  be  difficulties  arising  from 
disputed  or  doubtful  titles,  and  defective  information,  which  would 
render  it  necessary  to  leave  some  lands  unregistered,  and  errors 
would  occur  in  the  statement  of  the  parties  entitled  and  in  the 
parcels.  But  whichever  form  of  compulsion  were  applied,  mis- 
statements and  omissions  in  the  register  would  not  prejudice  adverse 
rights  and  titles,  though  they  might  be  productive  of  inconvenience, 
and  ample  power  to  correct  the  register  so  as  to  bring  it  into  con- 
formity wiUi  the  actual  title  would  be  reserved. 

The  process  of  a  roving  commission  is  unquestionably  feasible 
and  deserving  of  serious  consideration.  It  commends  itself  as 
being  free  from  the  objections  which  attach  to  the  other  method 
(if  applied  to  a  sale),  and  as  being  in  the  long  run  more  economical, 
and  certainly,  in  the  first  instance,  involving  the  minimum  of 
expense  to  the  landowners,  and  as  admitting  of  being  carried  on  as 
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speedily  as  may  be  desired.  It  would  naturally  be  applied  at  first 
to  the  agricultural  districts,  and  preferentially  to  those  in  which 
the  Ordnance  Survey  is  completed,  but  might  ultimately  be  extended 
to  the  towns,  which  would  be  more  difficult  on  account  of  the 
greater  subdivision  of  properties,  and  the  necessity  in  some  places 
for  a  public  map  on  a  larger  scale  than  that  required  for  the  country 
districts.  The  procedure  of  the  Commission  might  be  greatly 
facilitated  by  the  issue  of  full  instructions  and  forms  explanatory  of 
the  application  of  the  system  to  various  states  of  the  title  to  the  fee. 
It  is  important  that  the  system  of  compulsion  in  some  form 
should  be  applied  to  leaseholds,  the  title  to  which  admits  of  being 
registered ;  but  it  would  be  difficult  to  apply  it  except  in  the  first- 
mentioned  form.  The  case  of  properties  held  for  long  terms  not 
convertible,  or  not  in  fact  converted  into  a  fee  under  the  Convey- 
ancing Acts,  and  the  effect  of  such  a  property  getting  registered  by 
mistake  as  freehold,  would  have  to  be  considered. 

On  an  application  for  registration  of  a  possessory  title  under  the 
Act  of  1875  it  is  provided  by  the  rules  that  the  applicant  shall 
furnish  a  statutory  declaration  of  himself  and  his  solicitor  as  to  his 
title,  but  without  stating  the  particulars  of  the  incumbrances,  if 
any,  and  statiug  also  what  deeds  are  in  his  possession  or  power, 
which  must  be  produced  to  be  stamped  with  notice  of  the  registra- 
tion. If  registration  is  made  compulsory,  this  practice  must  be 
modified  or  dropped  altogether.  It  would  be  impossible  to  require 
any  evidence  whatever  as  to  the  title,  which  might  be  defective  to 
any  extent  and  known  to  be  so  by  the  claimant.  The  extreme 
case  may  be  put  of  a  mere  trespasser  or  squatter  who  has  only  a 
chance  of  getting  a  title  under  the  Statute  of  Limitations. 

As  to  the  production  of  the  title  deeds  for  indorsement  of  notice 
of  the  registration,  this  would  be  useless  as  a  means  of  giving  such 
notice  unless  it  could  be  ensured  in  every  case,  and  as  the  applicant 
would  sometimes  not  have  the  deeds,  or  the  means  of  obtaining 
production  of  them,  and  moreover  it  is  obvious  that  the  duty  of 
examining  them  could  not  be  imposed  on  the  registrar,  it  seems  futile 
to  require  the  production  in  any  case.  By  means  of  an  accurately 
kept  map-index  the  question  whether  a  particular  piece  of  land  is  on 
the  register  could  readily  be  answered  at  any  time,  and  this  is  the  true 
method  to  be  applied.  As  soon  as  the  system  is  in  operation  pur- 
chasers and  others  would  have  to  make  this  enquiry  at  their  peril. 
There  should  be  a  clear  understanding  as  to  what  registration  of 
a  possessory  title  means,  and  to  what  it  leads.  It  would  in  point 
of  form  be  just  as  much  a  registration  of  title  as  if  it  were  the 
result  of  an  official  investigation  on  an  application  for  r^istration 
with  an  indefeasible  title.    The  first  entry  would  be  a  statement  of 
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the  present  ownership  in  conformity  with  the  regulations  applicable 
to  the  case.  Thus,  if  the  land  is  in  settlement,  the  beneficial  owner 
in  possession  or  the  trustees,  as  the  case  may  be,  would  be  repB- 
tered,  the  trusts  or  limitations  of  the  settlement  being  excluded 
from  appearing.  In  general  the  statement  of  the  title  would  be  an 
exceedingly  simple  affair,  and  if  the  property  is  held  in  simple 
ownership  in  fee,  whether  incumbered  or  not,  would  hardly  require 
the  aid  of  a  solicitor,  unless  it  be  in  the  preparation  of  the  map. 

Incumbrances  or  interests  derogating  from  the  ownership  in  fee 
need  not  be  stated  at  all.  Defective  as  well  as  good  titles  would 
have  to  be  registered,  and  it  would  be  discretionary  whether 
defects  should  be  disclosed  on  the  register  or  not.  As  to  dormant 
claims  and  possibilities  which  are  likely  to  remain  such  and  to 
disappear  ultimately  from  the  title  by  lapse  of  time,  there  could  be 
no  question. 

What  then  would  be  the  effect  of  registration  of  a  merely  posses- 
sory title  without  guarantee?  As  the  title  anterior  to  the  first 
registration  would  not  be  affected,  it  would  have  to  be  abstracted 
and  deduced  on  future  dealings  in  the  same  manner  as  if  the  title 
were  not  on  the  register.  But  the  first  registration  marks  a  starting 
point  of  time  from  and  after  which  all  transfers,  mortgages,  and 
other  dealings  by  the  registered  owner  must,  in  order  to  affect 
purchasers  for  value,  be  entered  in  the  prescribed  form  on  the 
register,  which  will  thenceforward  show  the  state  of  the  title,  sub- 
ject only  to  any  undisclosed  incumbrances  or  defects  originating  in 
the  old  title  prior  to  the  first  registration. 

If  there  are  any  incumbrances  or  adverse  interests  originating  in 
the  prior  title  which  are  kept  off  the  register,  subsequent  dealings 
by  way  of  transfer  or  otherwise  with  them  would,  notwithstanding 
the  registration,  continue  to  be  in  the  old  form,  and  would  have  to 
be  abstracted  and  proved  in  the  old  way,  until  they  cease  or  are 
brought  on  to  the  register,  after  which  they  would  have  to  be 
transferred  or  dealt  with  in  the  manner  prescribed  for  registered 
incumbrances,  and  the  register  would  then  show  the  complete 
title.  Whether  it  would  be  better  to  keep  the  old  incumbrances 
off  the  register  would  in  general  be  a  question  of  convenience  with 
reference  to  future  dealings  with  them.  The  mere  concurrence  of  the 
registered  owner  in  the  transfer  of  a  mortgage  would  not  necessitate 
the  bringing  of  it  on  to  the  register,  but  if  there  were  a  fiirther 
charge  that  would  have  to  be  registered.  Inconvenience  might  arise 
from  two  sets  of  interests  in  the  same  property  being  subsisting 
concurrently,  one  on  and  the  other  off  the  register,  and  having  to 
be  dealt  with  accordingly,  and  the  extreme  case  may  be  imagined 
of  a  disputed  title,  one  of  the  claimants  to  which  gets  himself 
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registered.  Such  inconveniences  would  not  be  common,  and  would 
gradually  get  cured,  but  possible  cases  of  the  kind  should  be  con- 
sidered. It  would  seem  that  the  rule  *  once  on  the  register  always 
on  the  register '  should  not  apply  to  a  disputed  title,  and  that  there 
should  be  power  to  remove  it  on  the  application  of  either  party. 
It  might  be  useful  to  provide  the  means  of  enabling  the  old  incum- 
brances which  it  is  not  desired  to  bring  on  to  the  register  in  the 
usual  way  to  be  notified  under  a  special  heading  indicating  that 
they  originated  before  the  first  registration,  in  such  a  way  that  the 
note  should  have  no  legal  operation,  and  might  be  altered  or  struck 
out  at  the  option  of  the  registered  owner. 

The  benefit  of  registration,  though  slight  at  first,  would  continue 
to  increase  as  the  old  title  diminishes  in  importance,  until  the  time 
comes  when  it  will  be  cut  oflF  altogether,  from  and  after  which  the 
title  shown  by  the  register  will  be  as  perfect  as  if  it  had  been 
originally  certified  as  indefeasible,  and  the  register  will  entirely 
supersede  the  old  title  deeds.     How  long  will  this  take  to  come  to 
pass?     It  might  at  first  sight  appear  that  the  statutory  time  for 
barring  outstanding  claims,  or  at  the  most  (say)  40  years,  would 
suffice.     But  there  is  an  underlying  difficulty.    A  mortgage  some- 
times remains  on  foot  for  more  than  50  years.     Such  a  mort- 
gage might  have  been  in  existence  at  the  time  of  the  original 
registration,  but  never  brought  on  to  the  register,  although  the 
inspection  of  even  the  most  recent  deeds  would  infallibly  disclose 
it.     Other  similar  possibilities  of  outstanding  interests  originating 
in  the  old  title  which  would  be  shown  by  the  deeds  but  not  by  the 
register  may  be  imagined.    To  get  over  this  difficulty  it  SQems 
necessary  to  enact  that  after  a  certain  time,  say  20  years  or  possibly 
less  from  the  original  registration,  the  register  shall,  in  favour  of 
purchasers,  be  conclusive  evidence  of  the  title,  subject  only  to  any 
outstanding  incumbrances  or  interests  originating  in  the  old  title, 
which  are  protected  by  caveat,  and  to  the  rights  of  the  persons  in 
possession,  and  any  matters  such  as  ordinary  leases  not  required  to 
be  registered.     This  would  give  ample  time  to  adverse  claimants  to 
protect  themselves. 

An  enactment  such  as  that  just  suggested  seems  as  far  as  it 
is  possible  to  go  in  the  direction  of  a  legislative  guarantee  of  title 
without  a  preliminary  investigation.  To  go  further  might  be 
ofiering  a  premium  to  fraud.  It  may  be  that  such  an  enactment 
might  operate  as  an  inducement  to  landowners  to  register  their 
titles  even  if  the  system  remained  voluntary. 

Provision  should  be  made  for  enabling  covenants  for  title  to  be 
implied  on  a  transfer  or  mortgage  of  land  registered  without  a 
guarantee  of  title. 
VOL.  n.  A  a 
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Under  a  system  of  'registration  without  guarantee,  except  such 
ultimate  guarantee  as  I  have  suggested,  an  insurance  fund  against 
losses  caused  by  the  register  is  of  minor  importance.  Frauds  by 
personation  and  forgery  will  be  less  easy  to  perpetrate  than  in  the 
case  of  stocks  in  the  funds,  but  will  be  possible  on  the  part  of  a 
person  who  gets  possession  of  the  land  certificate,  and  will  occa- 
sionally occur,  probably  in  mortgage  transactions,  and  compensation 
should  be  secured  to  parties  defrauded  by  a  special  fund  or  by  the 
State.  An  extremely  small  fee  should  suffice  to  cover  this.  In  the 
revision  of  the  scale  of  office  fees  I  would  suggest  that  on  the  original 
registration  of  small  properties  none  should  be  charged. 

The  importance  of  dealing  with  a  subject  of  such  difficulty  and 
importance  as  the  main  scheme  of  registration,  and  any  collateral 
reforms  incidental  to  it,  on  broad  and  comprehensive  lines  cannot  be 
over-estimated,  and  attempts  to  legislate  on  isolated  portions  of  the 
subject  in  an  imperfect  and  piecemeal  fashion,  and  without  due 
consideration  of  it  as  a  whole,  cannot  be  too  strongly  deprecated. 
Success  is  not  likely  to  be  achieved  without  the  co-operation  of 
many  minds  and  the  circulation  among  real  property  lawyers 
of  the  heads  of  the  scheme  when  in  outline  as  well  as  the  details 
when  drafted.    I  have  endeavoured  to  advance  the  matter  a  step. 

Thomas  Eet. 
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REGISTRATION  OF  DEEDS  UNDER  ROMAN  DUTCH  LAW. 

UNDER  the  system  of  law  which  the  Dutch-ceded  colonies  inher* 
ited  from  their  High  Mightinesses  the  States  of  the  Netherlands; 
and  ^hich  these  colonies  fortunately  reserved  to  themselves  by 
the  terms  of  their  capitulation  \  the  registration  of  deeds  affecting 
real  (or,  as  it  is  there  called,  immoveable)  property  plays  a  not 
unimportant  part.  In  each  colony  local  enactments,  proclamations 
and  the  like  have  made  various  modifications  and  improvements  in 
the  method  of  registration  pursued.  Substantially,  however,  the 
sj^stem  is  that  which  had  prevailed  in  Holland  and  most  of  the 
Eatavian  States  from  an  early  period. 

In  these  States  feudal  and  allodial  tenures  existed  side  by  side ; 
bnt  it  was  to  allodial  land  that  the  rules  of  registration  about  to  be 
described  applied  *. 

Succession  to  allodial  property  in  Holland  followed  the  rules  of 

the  Roman  Law  (equal,  or  nearly  equal,  distribution  amongst  the 

heirs),  and  as  a  necessary  consequence  land  was  very  generally 

distributed    and    changes    of    ownership    were    coiTCspondingly 

.   numerous. 

To  state  rules  of  law  at  once  concisely  and  accurately  is  not 
easy,  but  I  shall  endeavour  to  specify,  as  briefly  as  may  be,  the 
rules  of  Roman  Dutch  Law  upon  this  subject. 

The  deeds  by  which  real  property  can  be  affected  are  three  in 
number: — (i)  Deeds  of  Transfer  (Acten  van  Transport),  (a)  Deeds  of 
Mortgage  or  Hypothecation,  and  (3)  'Leases,  including  in  the  latter 
agreements  under  the  contract  called  Erfpagt  Gunning  ^  ;  and  each 
of  these  deeds  shall  be  shortly  discussed  in  their  order. 

Firstly,  as  to  Transfers.  The  only  way  in  which  the  dominium  of 
real  property  in  Holland  could  be  conveyed  was  by  means  of  a 
deed  of  transfer  executed  by  the  vendor  and  purchaser,  or  at  least 
by  the  vendor,  in  presence  of  a  judga  or  commissary  of  the  Supreme 
Court  of  the  state  in  which  the  property  was  situate.  This  transfer 
being  then  registered  in  the  Court  Records  was  constituted  a  judicial 

^  The  Code  Napoleon,  which  in  181 1  supeneded  the  ancient  Dntch  Law  in  Holland 
itself,  never  took  effect  in  these  colonies  from  the  circumstance  of  their  being  under  the 
dominion  by  conquest  of  Great  Britain  during  the  war  which  preceded  the  Peace  of 
Amiens  and  the  Treaty  of  Paris. 

'  Transfer,  or  transport,  of  feudal  property  took  place  before  the  Chief  Magistrate  by 
consent  of  the  lord  and  in  presence  of  not  less  than  two  of  the  vassals.  [This  appears 
to  be  a  rudimentary  Court  Baron  or  curia  militum. — £d.] 

'  A  species  of  Emphyteusis,  being  the  grant  of  an  estate  of  inheritance  upon  an  agree- 
ment for  the  payment  of  some  yearly  canon  or  quit-rent  in  acknowledgment  oi  the 
grantor's  origiiial  title.    Three  yean*  default  worked  a  forfeiture. 

A  a  a 
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act  (Placaat  of  a  May,  1529)  ^  Delivery  was  not  held  to  have 
passed  by  a  transfer  made  in  any  other  way,  and,  according  to 
Grotius,  such  a  transaction  was  null  and  void'.  This  special  and 
public  mode  of  conveyance  was  demanded  by  the  law  in  order  to 
prevent  fraud  and  insecurity  of  title ;  but  with  regard  to  underhand 
conveyances,  Simon  van  Leeuwen  says  : — 

<  Inasmuch  as  the  cauea  impuhiva  and  object  of  the  law  were  only 
to  prevent  those  buying  or  mortgaging  land  from  being  defrauded 
or  misled,  and  as  by  means  of  registration  the  value  and  extent  of 
the  landed  property  possessed  by  each  person  can  always  be  ascer- 
tained, the  High  Court  has  oftentimes  held  that  the  Placaats  declar- 
ing transfers^  alienations  and  mortgages  null  and  void,  unless  made 
with  the  formalities  required  by  the  law,  only  apply  to  third 
persons  and  not  to  the  dealers  themselves  ^.' 

Until  formal  transfer  and  registration  be  made  the  purchaser  of 
an  immoveable  possesses  only  the  jus  ad  rem.  Delay  in  perfecting 
title  is  dangerous,  for  should  the  vendor  fraudulently  effect  a  second 
sale  of  the  property  the  title  of  the  subsequent  purchaser  who,  in 
good  faith  and  without  notice  *  of  the  former  sale,  had  obtained 
formal  transfer  and  registration  could  not  be  upset  by  the  first 
purchaser  whose  only  remedy  would  be  an  action  against  the  seller 
for  restitution  of  the  price  or  for  damages. 

Transfer  having  been  legally  made  and  registered  and  the  dominium 
having  vested  in  the  purchaser,  the  vendor,  if  he  had  sold  upon 
credit,  has  no  preference  over  other  creditors  of  the  purchaser, 
unless  he  had  secured  himself  by  a  mortgage  (called  in  this  case 
Kusting  Brief)  passed  semel  ac  simul  with  the  deed  of  transfer. 
Where  the  seller  had  taken  this  security  his  bond  ranked  as  a  first 
charge  upon  the  property  thereby  bound. 

In  course  of  time  it  occurred  to  the  fiscal  authorities  that  the 
already  existing  system  of  registration  would  afford  an  inexpensive 
and  effective  machinery  for  tax  collecting,  and  accordingly  the 
*  Placaat  of  the  Fortieth  Penning'  was  published  22nd  December, 
1598)  whereby  the  States  imposed  a  duty  of  two  and  a  half  per 
cent,  upon  the  price  or  value  of  all  landed  property  changing 
ownership  by  way  of  sale,  exchange  or  gift,  as  also  upon  the 
amount  of  all  mortgage  bonds.     Payment  of  this  tax  was  a  condi- 

^  This  PlacaAt  extended  to  the  other  Batayiui  States  the  law  already  existing  in  many 
parts  of  Holland. 

'  Dutch  Jurispmdencey  Book  II,  Chap.  t. 

'  Roman  Dutch  Law,  Book  II,  Chap.  vii.    Translated  by  Chief  Justice  Koetse. 

*  It  is  not  proposed  to  consider  the  question  of  what  constitutes  notice  in  such  a  case, 
but  it  may  be  observed  that  the  English  equitable  doctrine  of  constructive  notice  is  not 
favoured.  A  leading  case  upon  the  point  is  that  of  the  Natal  Land  4*^.  Company  v.  Good 
and  £owe§  (on  appeal  from  the  Supreme  Court  of  Natal)  reported  in  L.  B.,  P.C.  A^ 
vol.  ii.  p.  121,  and  m  Moore*s  P.  C.  Cases,  vol.  v.  (N.  S.)  p.  13a. 
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tion  precedent  to  registration,  and  owing  to  the  frequency  with 
which  land  changed  hands  this  impost  yielded  a  very  considerable 
revenue.  It  was  not  likely  that  so  useful  a  parasitic  growth  upon 
the  original  stock  of  registration  would  be  lopped  off  when  the 
system  was  extended  to  the  Colonies,  in  most  of  which  indeed  the 
tax  is  now  four  per  cent,  instead  of  two  and  a  half  per  cent,  upon 
transfers,  but  has  been  dropped  as  to  mortgages.  It  is  not  necessary 
here  to  consider  the  propriety  or  otherwise  of  this  impost ;  it  forms 
no  essential  part  of  the  system.  This  much  however  may  be  said, 
that  it  does  not  seem  to  place  any  perceptible  check  upon  the 
transfer  of  real  estate,  which  is  in  commercium  to  an  extent  which 
some  English  people  might  consider  *  revolutionary.'  It  may  be 
observed  by  the  way  that  in  the  Cape  Colony  this  duty  yielded  in 
i88i-8a  £146,604,  the  total  cost  of  the  registry  of  deeds  establish- 
ment for  that  period  being  but  £3,500.  In  Natal  the  same  duty 
yielded  (1881)  £25,625  at  a  cost  of  £1,050  *.  In  the  Orange  River 
Free  State  the  duty  (1883-84)  yielded  £25,742  at  a  cost  of  about 
£1000.  Apart  altogether  from  this  tax,  the  registry  is  more  than 
self-supporting,  as  the  stamps,  registration  fees  and  other  fees  of 
office  produce  a  revenue  of  three  or  four  times  the  cost  of  the 
establishment ;  so  that,  at  any  rate,  this  much  may  be  said  for  the 
tax,  that  it  is  collected  at  a  cost  of  next  to  nothing,  or  rather,  that 
it  collects  itself.  Speculation  in  land  is  somewhat  rife  in  the 
Colonies,  and  I  have  noticed  instances  in  which  the  successive  '  four 
per  cents '  paid  to  Government  upon  the  various  transfers  of  one 
property  within  a  period  of  forty  years  have  equalled  its  market 
value  at  any  time  during  that  period. 

With  regard  to  Mortgages.  By  Boman  Dutch  Law  these  also 
are  required  to  be  passed  with  the  same  formalities  as  transfers  and 
to  be  registered  in  the  same  way,  in  order  to  confer  full  validity. 
A  mortgage  of  real  property  executed  underhand,  or  before  a  notary, 
is  of  no  validity  and  cannot  be  made  available  against  the  proceeds 
of  the  property^.  It  may  be  proper  to  remark  that  a  mortgage  is 
in  no  sense  a  conveyance  of  the  property  under  Boman  Dutch  Law. 
It  is  simply  a  security  for  the  debt  represented.  The  mortgagee 
cannot  retain  the  mortgaged  property  in  satisfaction  or  part  satis- 
faction of  his  bond.  He  may  not  by  the  bond  or  otherwise  stipulate 
for  forfeiture  of  dominium  in  event  of  non-payment.  The  lex 
commi^soria  allowed  in  the  contract  of  sale  and,  according  to  some 
authorities,  formerly  permitted  in  the  contracts  of  pledge  and 

^  The  Natal  revenue  representt  the  dntjr  levied  upon  1,510  dedaratiomi  of  purohase 
and  sale,  the  number  of  deeds  of  transfer  redstered  being  1,352. 

*  Consultat.  of  Dutch  Jurists,  Chap.  i.  Cons.  24,  referred  to  by  Grotiu^,  Book  II, 
Chap,  xlviii. 
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hypothec  was  reprobated  by  Constantine  as  dangerous  and  in- 
equitable ^.  Upon  this  point  the  commentator  Voet,  whose  works 
are  of  high  authority,  says,  *  By  the  agreement  that  on  non-payment 
of  the  debt  within  a  certain  time  the  pledge  should  be  taken  by  the 
creditor  in  satisfaction  of  the  debt  valuable  property  often  went  in 
discharge  of  a  paltry  loan,  since  a  needy  borrower  in  want  of  cash 
easily  suffers  hard  and  inhuman  conditions  to  be  inserted,  promis- 
ing to  himself  easier  times  and  better  fortune  before  the  day  (of 
payment)  shall  arrive,  and  hoping  to  avoid  by  payment  the  harsh- 
ness of  the  pact ;  wUA  which  delusive  and  fallaciom  hope  the  event  bul 
rarely  corresponds  ^.' 

The  mortgagee's  legal  remedy  upon  any  breach  by  his  mortgagor 
is  to  obtain  sentence  of  a  competent  Court  declaring  the  bond  due 
and  the  property  executable,  and  then  to  proceed  to  a  judicial 
sale.  This  sale  takes  place  under  instructions  of  the  Master  of  the 
Court,  and,  upon  confirmation  of  his  sale,  the  Court  orders  the 
proceeds  to  be  applied  in  payment  of  expenses  and  in  satisfaction 
of  the  mortgagee  s  claims,  any  balance  remaining  being  retained  in 
Court  on  behalf  of  the  debtor  or  his  representatives.  But  a  mortgagee 
has  recourse  against  the  property,  notwithstanding  that  it  may 
be  out  of  the  debtor  s  possession  or  in  possession  of  third  parties. 
It  is  always  competent  to  him  to  bid  for  and  purchase  the  pro- 
perty when  offered  for  sale  under  judicial  process.  The  English 
*  Equitable  mortgage  by  deposit  of  Title  Deeds'  is  unknown,  as 
also  is  *  Tacking.'  But  a  subsequent  mortgagee  may  satisfy  a 
prior  mortgage  falling  due  and  claim  cession  of  action  from  the 
holder  thereof.  A  third  mortgagee  thus  obtaining  cession  of  action 
from  a  first  mortgagee  could  not,  however,  thereby  prejudice  the 
rights  of  the  intermediate  (second)  mortgagee.  Deposit  of  deeds  is 
no  security  whatever,  and  a  person  who  had  lent  money  upon  such 
a  deposit  would,  in  the  event  of  his  debtor's  insolvency,  be  compelled 
to  deliver  the  deeds  up  to  the  trustee,  and  could  only  prove  his  debt 
as  a  concurrent  unsecured  creditor.  Or,  supposing  his  debtor  frau- 
dulently obtained  the  issue  of  certified  copies  of  his  title  deeds  and 
registered  a  proper  mortgage  over  the  property,  the  creditor  holding 
the  original  deeds  would  have  no  other  redress  than  an  action 
against  his  debtor  for  recovery  of  an  unsecured  debt. 

With  regard  to  Leases.  In  Holland  judicial  execution  and  regis- 
tration were  not  essential  except  in  the  case  of  long  leases,  i.  e.  for 
over  twenty-five  years  ®.  In  the  Colonies,  where  the  price  of  the 
freehold  is  comparatively  low,  leasehold  tenure  is  not  favourably 

'   *  Pandects,  Lib.  20,  Title  i.    Code.  De  pactis  pignonun. 
.  *  Johan  Voet,  Comm.  ad  Pandectas,  Lib.  20,  Tit.  i.  Seo.  25. 
*  Johan  van  der  Linden,  Institutes  of  the  Laws  of  Holland,  Book  I,  Chap.  xt. 
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regarded.  It  is  a  broad  rule  of  the  Roman  Dutch  Law  that  'lease 
goes  before  sale/  and,  by  consequence,  before  mortgage ;  but  a  lease 
made  iubsequent  to  a  registered  mortgage  is,  of  course,  subject 
thereto. 

A  lessee,  however,  cannot  be  said  to  be  fully  secured  in  his  holding 
unless  he  obtains  (i)  the  consent  to  the  lease  of  all  registered 
mortgagees,  and  (2)  the  registration  of  his  lease,  upon  which  he 
must  pay  the  Government  duty  of  so  much  per  cent,  upon  the  total 
rent.  When  a  lease  has  been  duly  registered  no  subsequent  mort- 
gagee can  ignore  it,  since  such  a  lease  is  in  fact  a  registered  burden 
upon  the  property,  just  as  a  prior  bond  would  be. 

#  #  #  #  «  ^ 

Under  this  system  as  at  present  in  force  in  the  Colonies  the 
Registry  of  Deeds  is  a  central  office  at  the  seat  of  Government,  and 
forms  a  branch  of  or  offshoot  from  the  Supreme  Court,  the  Registrar 
of  Deeds  being  the  executive  representative  or  deputy  of  the 
judges. 

The  manner  in  which  the  Registry  is  worked  shall  now  be  briefly 

described;  though  it  is  needful  for  the  sake  of  clearness  to  enter 

somewhat  into  details.    All  land  is  held  either  under  original  grants 

from  the  Crown  or  under  earlier  titles  subsequently  confirmed  or 

recognised  by  the  Crown.     These  grants  are,  generally  speaking, 

issued  from  the  office  of  the  Surveyor  General,  together  with  an 

annexed  diagram  of  the  property  granted.    Duplicates  or  office 

copies  of  these  original  grants  and  diagrams  are  filed  by  the  Surveyor 

General.    Before  issue  to  grantees,  every  grant  passes  through 

the  Registry  of  Deeds  for  registration  as  follows.    The  grantee's 

full  name  is  entered  in  an  alphabetical  index  of  owners,  and  the 

property  itself  is  entered  in  another  index  of  properties.     A  volume 

of  the  register  is  set  aside  for  each  county,  division  or  town,  and  a 

page  of  the  register  of  the  county,  &c.  in  which  the  property  lies  is 

opened,  the  number  of  this  page  being  entered  in  the  two  indices  of 

owners  and  properties.    At  the  top  of  the  page  is  entered  the 

grantee's  full  name,  the  name  or  description  of  the  property,  the 

tenure  (freehold  or  quit-rent)  on  which  it  is  granted,  date  of  the 

grant,  extent,  and  other  particulars.     The  rest  of  the  page  is  ruled 

in  columns  headed  'transferee,'  'date'  and  other  details,  ready  for 

future  entries.    The  grant  is  then  given  out,  endorsed  by  the 

registrar  as  having  been  registered  in  (say)  volume  A,  page  i. 

.   Upon  any  sale  or  alienation  of  the  property  declarations  must  be 

made  by  vendor  and  purchaser  setting  forth  the  price  and  date  of 

sale.    The  duty  must  then  be  paid  by  the  purchaser  within  a  limited 

time  &om  the  date  of  sale,  in  default  of  which  an  additional  fine,  or 

interest  upon  the  duty,  begins  to  run ;  but  the  purchaser  may  please 
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himself  as  to  when  he  takes  transfer.  In  view  of  the  risks  before 
referred  to  which  may  follow  on  delay  the  purchaser  almost  in- 
variably in  practice  takes  transfers  as  soon  as  possible  after  com- 
pletion of  the  contract,  and  does  not  pay  the  price  until  after  search 
has  shown  the  title  to  be  clear  and  until  the  deeds  are  lodged  at 
the  Registry. 

The  vendor  must  appear  before  the  Registi'ar  and  sign  transfer 
personally,  or  by  specially  appointed  attorney,  the  practice  being 
for  his  own  or  the  purchaser  s  solicitor  to  receive  a  power  of 
attorney^  from  the  vendor  for  this  purpose,  and  in  such  case  the 
power  is  recited  in  the  body  of  the  deed  and  must  be  filed  in  the 
Registry,  with  the  deed  of  transfer  which  is  prepared  and  executed 
in  duplicate.    The  deed  is  conceived  in  the  following  simple  terms. 

'  Know  all  men,  &c.,  that  A.  B.  of  appeared  before  me, 

Registrar  of  Deeds,  and  declared  that  he  had  truly  and  legally  sold, 
and  that  he  did  by  these  presents  cede  and  transfer  in  full  and  free 
property  to  and  on  behalf  of  C.  D.  of  his  heirs  and  assigns 

all  that  certain  piece  of  freehold  land  being  the  farm  named  E., 
situate  in  the  county  of  F.  in  extent  acres,  bounded  north 

by  &c. ;  as  will  appear  upon  reference  to  the  diagram  thereof  annexed 
to  the  original  grant  of  said  farm  in  his  favour  dated  &c.  (or,  if  there 
have  been  intermediate  transfers,  as  will  appear  &c.  by  the  original 
grant  of  said  farm  in  favour  of  O.  H.  dated  and  referred  to 

in  subsequent  transfers,  the  last  being  in  favour  of  the  said  A.  B. 
and  dated  ).     Subject  to  the  conditions  (as  to  rights  of 

public  road,  traveller  s  outspan,  &c.)  in  the  original  grant  contained. 
Wherefore  the  appearer,  the  said  A.  B.,  renouncing  all  the  right  and 
title  which  he  heretofore  had  to  the  premises  on  behalf  as  aforesaid 
did,  in  consequence,  also  acknowledge  himself  to  be  entirely  dis- 
possessed of  and  disentitled  to  the  same,  and  that  by  virtue  of  these 
presents  the  said  C.  D.  his  heirs  and  assigns  now  is  and  henceforth 
shall  be  entitled  thereto  conformably  to  local  custom;  moreover 
promising  to  free  and  warrant  the  property  thus  sold  and  transferred 
as  also  to  clear  it  from  all  encumbrances  and  hypothecations, 
according  to  the  laws  respecting  the  purchase  and  sale  of  landed 
property,  Government,  however,  reserving  its  rights;  and  finally 
acknowledging  to  be  satisfactorily  paid  the  whole  of  the  purchase 
money  amounting  to  a  sum  of  £x.  In  witness  whereof  I  the 
Registrar  together  with  the  appearer  have  subscribed  to  these 
presents.  Thus  done  and  executed  at  the  Registry  of  Deeds 
this  day  of  18      / 

The  vendor  or  his  attorney  then  signs  the  duplicate  deed,  and 

^  In  some  colonioB  this  power  of  attorney  must  be  notarially  executed.    Where  under- 
hand powers  are  accepted  there  Ib  the  risk  of  forgery. 


July,  1886.]  Registration  of  Deeds  under  Roman  Dutch  Law.  353 

the  Registrar  subscribes  *  In  my  presence  I.  J.,  Registrar  of  Deeds.* 
The  stamps  and  fees  of  office  are  paid,  and  the  transfer,  together 
with  the  previous  deeds  of  title ;  and,  if  the  property  be  subject  to 
a  mortgage  bond,  the  bond  and  a  consent  paper  signed  by  the  mort- 
gagee agreeing  to  the  transfer,  subject  to  or  free  of  (as  the  case  may 
be)  his  bond,  must  also  be  lodged. 

It  is  then  the  Registrar's  duty  to  satisfy  himself  that  no  encum- 
brances, attachments  or  other  judgments,  interdicts  or  caveats  are 
lodged  in  his  office  against  the  vendor  or  against  the  property.  This 
he  does  by  search  in  the  volume  where  such  notifications  are  regis- 
tered.    The  duplicate  deeds  are  then  compared,  after  which  the 
purchaser  8  name  is  entered  in  the  index  of  owners,  the  endorse* 
ments  upon  the  prior  deeds  indicating  the  volume  and  folio  appro-* 
priated  to  the  property.    Upon  this  folio  the  name  of  the  new  owner, 
date  of  registration,  and  other  particulars  are  entered,  and  the  new 
deeds  are  then  endorsed  similarly  to  the  prior  deeds,  as  '  Registered 
in  the  Property  Register,  Volume  A,  folio  i,'  under  the  signature 
and  date-seal  of  the  Registrar.    The  original  grant  and  the  last 
preceding  deed  are  then  endorsed  *  The  within  property  transferred 
on  (date)  to  C.  D.'  and  the  registration  is  completed.    One  of  the 
duplicate  deeds  with  the  power  of  attorney  (if  any)  and  relative 
papers  is  then  filed,  and  the  other  marked  '  No.      of  18     'is  given 
out  with  the  prior  deeds  to  the  purchaser.     Should  the  transfer 
have  been  made  subject  to  a  bond,  the  new  deed  is  further  endorsed 
*  The  within  described  property  is  subject  to  a  bond  for  £         in 
favour  of  K.  L.,'  and  the  bond  itself  is  endorsed  under  the  Regis- 
trar's signature  and  seal, '  Transposed  to  the  debit  of  C.  D/  and  is 
given  out  to  the  mortgagee. 

Should,  however,  the  transfer  be  that  of  only  a  portion  or  sub- 
division of  a  registered  property,  a  survey  must  be  made  and  the 
diagrams  of  the  subdivision  must  be  examined  and  laid  off*  upon 
the  original  diagram  at  the  Surveyor  General's  office,  before  the 
transfer  deeds  can  be  received  at  the  Registry.  The  diagrams, 
when  thus  passed  by  the  Surveyor  Qeneral,  must  be  annexed  to 
the  duplicate  deeds  of  transfer,  and  in  making  the  registration,  the 
Registrar  enters  in  the  folio  of  the  property,  *■  Subdivision  No.  of 
this  property  in  extent  acres,  transferred  to  C.  D.,  leaving 

a  remainder  of  acres,'  and  the  title  deeds  of  the  vendor  are 

correspondingly  endorsed.  In  such  cases,  a  new  page  in  the  register 
or  sub-register  is  opened  for  the  subdivision,  and  subsequent  trans- 
fers of  this  subdivision  are  not  entered  in  the  original  folio  of  the 
property,  but  in  the  new  folio  of  the  sub-register,  the  original  folio 
being  thenceforward  devoted  only  to  entries  concerning  the  re- 
maining portion  of  the  original  property,  of  which  there  must 
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always  be  a  remainder,  though  such  remainder  of  a  6cxx5  acre  farm 
may,  after  the  laying  off  and  transfer  of  successive  subdivisions,  be 
reduced  to  a  single  acre  or  less.  The  same  course  is  followed  in 
registering  the  transfer  of  a  portion  of  a  subdivision. 

After  a  transfer  is  once  registered,  no  alteration  or  amendment  is 
permitted  except  by  order  of  Court  Should  an  owner  s  title  deeds 
be  lost  or  destroyed,  he  cannot  deal  with  his  property  until  he  has 
obtained  issue  of  certified  copies  after  giving  satisfactory  proof  of 
such  loss  or  destruction.  The  issue  of  such  certified  copies  is  duly 
registered,  and  thenceforth  the  copies  stand  in  place  of  the  originals 
which  are  thereby  rendered  valueless  ^ ;  but,  if  afterwards  found, 
they  are  supposed  to  be  delivered  up  to  the  Registrar  to  avoid  the 
chance  of  any  future  complications. 

Insolvency  divests  the  registered  owner  of  his  title ;  and  of  this 
the  Registry  has  notice  (i)  by  the  sheriff's  attachment  made  imme- 
diately on  sequestration,  and  (2)  by  the  certificate  of  the  Master 
of  the  Supreme  Court  of  the  appointment  of  trustees  in  insolvency; 
which  appointment,  by  operation  of  law,  vests  the  title  to  the  land 
in  the  trustees,  who  can  thereafter  alienate  the  property  by  deed  of 
transfer  in  the  same  way  as  the  registered  owner  could  have  done 
if  solvent.  In  the  same  way,*  curators  bonis  and  guardians  can 
deal  with  the  property  of  their  wards,  and  executors  dative  (ad- 
ministrators) with  the  property  of  a  deceased  registered  owner  * ; 
but  in  these  cases,  either  an  order  of  Court  must  be  produced 
authorising  execution  of  the  conveyance,  or  the  Master  of  the  Court 
must  signify  his  approval  of  the  conveyance  by  countersigning  the 
^eed. 

In  the  case  of  transfer  under  judicial  sale,  the  Master  himself 
executes  the  deed  of  transfer  before  the  Registrar,  and  if,  as  is  fre- 
quently the  case,  the  title  deeds  are  not  forthcoming,  the  Court 
orders  certified  copies,  the  issue  of  which  ij)so  facia  cancels  the 
originals. 

Mortgages  are  passed  before  the  Registrar  in  the  same  way  as 
deeds  of  transfer.  The  bond  is  executed  in  duplicate,  and  the  title 
deeds  of  the  property  must  be  lodged  with  the  mortgage  which,  after 
being  compared,  is  entered  in  the  register  called  the  *  Public  Debt 
Register,'  the  mortgagor  s  name  being  entered  in  an  alphabetical 
index  of  debtors ;  a  page  of  the  register  is  opened  in  the  mortgagor  s 
name,  and  his  title  deeds  are  endorsed  <  Mortgaged  to  K.  L.  for  ^x* 
and  the  endorsement  is  stamped,  dated  and  signed  by  the  Registrar. 

^  '  Equitable  mortgage  by  deposit  being  nnknown,  vide  aupra. 

^  Executors  testamentary  in  dealing  with  land  mast  exhibit  Probate  as  their  authority 
to  alienate.  If  the  Registrar  has  any  doubt  as  to  the  propriety  of  any  transaction,  he 
Remands  an  order  of  Couzt  before  registering  a  transfer  by  executors. 
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Cession  or  transfer  of  a  mortgage  bond  is  effected  by  an  endorse* 
ment  (to  which  the  mortgagor  is  not  necessarily  a  party)  made 
upon  the  bond,  and  which  endorsement  the  transferee  may  register 
or  not  as  he  pleases.  If  he  does  not  register  and  notify  the  mort- 
gagor, he  runs  the  risk  of  the  original  mortgagee  fraudulently  re- 
ceiving payment  from  the  mortgagor,  or  obtaining  a  certified  copy 
of  the  bond  and  dealing  therewith.  Cancellation  of  a  mortgage 
should  be  made  upon  the  bond  itself,  but  this  is  not  strictly  ad- 
hered to  in  practice.  The  Registrar  in  entering  such  cancellation 
makes  in  effect  a  credit  entry  in  the  Public  Debt  Register,  and 
writes  a  memorandum  of  cancellation  across  or  over  the  endorse- 
ment of  mortgage  previously  made  upon  the  mortgagor's  title 
deeds. 

For  leases,  a  separate  register  is  kept.  It  is  not  essential  that 
these  should  be  executed  before  the  Registrar,  if  proof  of  exe- 
cution is  given  by  affidavit.  The  lessor's  title  deeds  should  be 
lodged  when  the  lease  is  put  in  for  registration.  But,  as  before 
stated,  registration  of  leases  is  not  compulsory,  and  the  rules  and 
practice  are  so  different  in  the  various  colonies  that  no  general  rules 

can  be  laid  down. 

****** 

The  Registry  of  Deeds  is  open  to  the  public  for  inspection  and 
search  upon  payment  of  a  small  fee.  In  some  colonies  any  person 
may  conduct  tiie  search  for  himself,  in  others  the  officials  only 
conduct  searches  and  give  out  extracts,  &c.  to  the  person  requiring 
the  infoimation.  This  office  is  also  (generally)  the  registry  office  for 
wills,  marriage  and  other  contracts,  and  sometimes  the  registry  of 
births,  marriages,  and  deaths. 

If  the  foregoing  has  been  sufficiently  clear,  it  will  be  seen  that 
under  this  system  the  registration  of  deeds  affecting  real  property 
is  both  simple  and  effectual.  Against  some  species  of  fraud  no 
system  can  be  absolutely  secure,  but  the  risk  of  fraud  is  here 
reduced  to  a  minimum.  No  transaction  can  be  recorded  without 
production  of  the  deeds  or  very  satisfactory  evidence  of  their  loss., 
Execution  must  take  place  in  presence  of  the  Registrar.  By  a 
few  minutes'  search  it  can  be  ascertained  whether  a  given  indi- 
vidual holds  any,  and,  if  so,  what  property,  whether  it  is  mort- 
gaged or  leased,  and  to  whom,  and  whether  any  judgments,  &c^ 
debar  him  from  dealing  with  the  property  standing  in  his  name. 

The  question  that  occurs  to  one  is  *At  what  price  would  this 
system  set  down  in  England  in  working  order  be  a  bargain  to  the 
landowners  of  England  t '  At  several  millions,  I  suspect.  In  refer- 
ence to  this  subject  of  registration,  Cromwell  observed  that  the 
'sons  of  Zeruiah'  were  too  strong  for  him,  and  Lord  Brougham 
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repeated  thai  observation.  In  one  way  and  another  the  *  sons  of 
Zeruiah '  come  in  for  their  full  share  of  abuse.  How  far  the  English 
descendants  of  those  gentlemen  are  really  to  blame  in  this  matter  I 
have  no  means  of  knowing. 

E.  J.  TAYIiOR. 


We  have  received  from  another  correspondent  the  following  state* 
ment  as  to  registration  in  British  Caffraria : — 

The  system  of  registration  in  force  in  British  Caffraria  at  the  date 
of  its  incorporation  with  Cape  Colony  was  preserved  by  the  Act  of 
Incorporation.  Under  this  system  a  plan  is  annexed  to  every 
original  grant  of  crown  lands  and  a  duplicate  of  the  grant  is  retained 
in  the  Surveyor  General*s  office.  The  Surveyor  General  furnishes 
monthly  to  the  Registrar  a  list  of  the  titles  issued  during  the 
month,  from  which  the  latter  makes  his  entries.  Transfers  are 
usually  prepared  by  advocates  or  duly  qualified  conveyancers, 
though  they  may  be  prepared  in  the  office.  Four  books  are  used 
in  the  office:  (i)  a  Transfer  Book  or  Day  Book,  (2)  Land  Roister, 
(3)  Index  of  Proprietors,  (4)  Debt  Register.  The  Transfer  Book 
contains  entries  showing  the  date  and  the  office  number  of  r^ia- 
tration,  by  and  to  whom  the  transfer  is  made,  the  date  of  the  deed, 
the  name  or  other  description  of  the  property,  the  division  in  which 
it  is  situated,  the  acreage  and  purchase  money.  On  an  entry  being 
made  in  the  Transfer  Book  a  stamp  is  placed  upon  the  transfer,  and  in 
the  case  of  the  first  transfer  on  the  government  grant,  as  well  as  on 
the  copies  kept  in  the  office.  Each  volume  of  the  Land  Register 
contains  an  index  of  the  lands  comprised  in  it,  with  a  reference  to 
the  folio.  Each  folio  is  appropriated  to  the  land  comprised  in  one 
grant  or  transfer.  It  contains  the  description  of  the  land,  the 
number  and  date  of  transfer,  the  names  of  the  transferror  and 
transferree,  and  the  extent  of  the  property,  together  with  a  column 
for  remarks.  The  Debt  Registry  contains  an  alphabetical  list  of 
debtors.  The  Index  of  Proprietors  contains  a  list  of  the  pro- 
prietors,  with  references  under  the  name  of  each  proprietor  to  the 
Land  Register  and  the  Debt  Register.  On  a  transfer  being  made, 
the  reference  to  the  property  transferred  is  struck  out,  and  fresh 
entries  are  made  in  the  books. 


867 


TV70  POINTS  OF  ADMIRALTY  LAW. 

DIVISION  of  loss  in  case  of  collision  and  the  maritime  lien 
are  two  of  the  most  striking  peculiarities  of  Admiralty  law. 
The  former  contradicts  an  elementary  rule  of  the  common  law ;  the 
latter  constitutes  a  charge  upon 'ships  of  a  nature  unknown  alike 
to  common  law  and  equity.  Yet  not  only  have  these  curiosities 
of  maritime  law  survived  the  Judicature  Acts,  but  within  recent 
j'ears  they  have  both  been  recognised  by  the  Legislature  and  their 
operation  has  been  expressly  extended  by  Act  of  Parliament.  It 
is  proposed  to  trace  shortly  their  history,  scope,  and  operation. 

Division  of  loss  in  case  of  collision. 

The  rule  that  where  both  ships  are  in  fault  for  a  collision  each 
shall  recover  half  his  loss  from  the  other  contradicts  the  old  rule  of 
the  common  law  that  a  plaintiff  who  is  guilty  of  contributory 
negligence  can  recover  nothing.  This  conflict  between  the  common 
law  and  the  law  of  the  Admiralty  was  put  an  end  to  in  1873  ^J  ^^^ 
Judicature  Act  of  that  year,  which  (s.  25,  sub-s.  9)  provides  that 
'  if  both  ships  shall  be  found  to  have  been  in  fault '  the  Admiralty 
rule  shall  prevail.  The  wording  of  the  Act  shows  that,  in  the 
view  of  the  Legislature,  there  was  no  conflict  between  common  law 
and  Admiralty  except  in  the  one  case  of '  both  ships  in  fault ; '  for  it 
cannot  be  supposed  that  the  framers  of  an  Act  passed  manifestly 
for  the  purpose  of  making  the  law  uniform  in  all  the  courts  would 
intentionally  have  left  the  common  law  rule  to  prevail  in  some 
cases  whilst  they  superseded  it  in  others.  Was  the  Legislature 
right  in  assuming  that  in  Admiralty  the  rule  of  division  of  loss, 
the  rusticum  (or  rusticorum)  judicium  of  Cleirac,  is  applicable  only 
where  both  ships  are  in  fault  ?  The  principal  authority  upon  this 
subject  is  the  well-known  dictum  of  Lord  Stowell  in  The  Woodrop 
Sims  (a  Dods.  83)  and  The  Lord  Melville  (cited  Ha^  v.  Le  Neve^  2 
Shaw's  Scotch  App.  Ca.  395)  in  which  it  is  expressly  stated  that 
the  rusticum  judicium  applies  in  the  case  of  both  ships  in  fault,  and 
as  clearly  implied  that  it  is  admissible  in  no  other  case.  For 
seventy  years  this  dictum  has  been  generally  accepted  as  correctly 
defining  the  scope  of  the  rusticum  judicium  in  English  law.  In  1824 
it  was  cited  with  approval  by  the  House  of  Lords,  it  has  been 
followed  by  text-book  writers,  acted  upon  by  the  Courts,  and  no 
case  has  been  decided  in  conflict  with  it  for  nearly  a  century.  In 
the  £Eice  of  these  facts  it  seems  presumptuous  to  suggest  a  doubt 
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whether  the  Admiralty  rule  of  division  of  loss  is  confined  to  the 
case  of  ^  both  ships  in  fault ; '  whether,  notwithstanding  the  Judica- 
ture Act,  there  is  not  still  a  conflict  between  common  law  and 
Admiralty  upon  this  subject.  Nevertheless,  we  submit  that  this 
Question  may  yet  call  for  decision  by  a  court  of  appeal,  and  that 
there  is  authority  for  the  application  of  the  rule  not  only  where  the 
collision  occurs  without  fault  in, either  ship,  but  also  where  the 
cause  of  collision  is  left  in  uncertainty. 

There  is  no  doubt  that  by  the  general  maritime  law,  so  far  as 
that  somewhat  hypothetical  code  or  system  is  to  be  gathered  from 
authorities  usually  resorted  to  for  that  purpose,  the  rule  of  division 
of  loss  is  applicable  not  only  to  the  case  of  '  botn  ships  in  fault,' 
but  to  the  so-called  case  of  '  inscrutable  fault,'  that  is,  to  the  case 
where  fault  is  manifest  in  one  or  both  ships,  but  not  specifically 
proved  against  either.  This  is  the  law  at  the  present  day  in  France, 
in  some  other  Continental  countries,  and,  according  to  some  autho- 
rities, in  America.  In  France  the  rule  seems  to  be  applied  in  this 
case  and  in  no  other.  The  Code  de  Commerce  declares  it  to  be 
applicable  (Art  407)  s'ily  a  daute  dans  les  causes  de  Talordage — ^that 
is,  according  to  a  modem  writer,  lorsquHl  est  impossible  de  prieiser 
par  la  faute  de  qui  le  dominate  est  arrtvS,  The  codes  of  Belgium, 
Portugal,  Italy,  and  Holland  are  to  the  like  efiect.  The  law  of  the 
English  Admiralty  is  to  a  large  extent  derived  from  the  same 
sources  as  are  these  Continental  codes,  and  we  should  therefore 
expect  to  find  the  rusticum  judicium  applied  by  the  English 
Admiralty  Court  in  this  case  of  '  inscrutable  fault.'  An  examina- 
tion of  the  records  of  the  Court  shows  that  it  was  so  applied  in 
more  than  one  case  during  the  last  and  the  preceding  century.  If 
we  are  to  accept  the  statement  of  Qrotius  that  the  rule  was  intro* 
duced  ob  culpae  probandae  difficultatem^  it  was  in  this  very  case  of 
inscrutable  fault,  where,  in  the  words  of  the  French  code,  there  is 
doute  dans  les  causes  de  Fabardage^  that  the  rule  was  originally  applied. 
This  appears  still  more  clearly  from  the  following  comment  by 
Valin  upon  the  Article  (Art.  11)  of  the  Ordonnance  de  la  Marine, 
upon  which  the  corresponding  Article  (Art.  407)  of  the  Code  de  Com- 
merce is  founded : — Par  la  difficult^  de  reconnoitre  de  quel  c6t^est  lafaute^ 
etjuger  mSme  si  la  faute  est  de  nature  h  mSriter  que  celui  h  qui  elle  est  i  m- 
put^e  supporte  le  dommage  en  entier^  il  arrive  presque  tovjours  que  le  dommage 
regu depart  et  d* autre  est  jugS avarie  commune ( Valin Surl'Ordonnance, 
c.  3,  tit.  7,  Art  1 1 ;  vol.  a,  p.  1 83,  ed.  Boulay  Paty).  This  Ordonnance 
was  promulgated  by  Louis  XIV  towards  the  close  of  the  seventeenth 
iientury,  and  embodies  the  maritime  law  and  customs  prevailing  in 
Europe  at  that  date. 

These  authorities  show  that  by  the  general  maritime  law  the 
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m9licum  Judicium  was  applied  in  the  case  of  inscrutable  fault.  But 
that  law  is  the  law  of  England  only  so  far  as  it  has  been  recognised 
and  applied  by  English  courts.  The  following  case  shows  that 
upon  this  point  it  was  recognised  and  applied  by  a  judge  of  the 
English  Admiralty  in  the  year  1746.  In  that  year  in  a  case  of 
collision  between  the  Eaffie  and  HopeweW^  Sir  Henry  Penrice 
decreed: — *  That  the  loss  of  the  said  ship  {The  Eagle)  and  cargo  from 
the  great  contrariety  of  the  evidence  was  so  uncertain  that  he  did 
adjudge  and  decree  the  damages  sustained  by  the  loss  of  the  said 
ship  and  cargo  to  be  equally  payd  and  borne  by  the  plaintiffs  and 
defendants.'  This  application  of  the  rule  seems  exactly  in  accord- 
ance with  the  provision  of  the  Code  de  Commerce.  The  form  of 
decrees  made  in  the  seventeenth  and  eighteenth  centuries  by  the 
English  Admiralty  Court  shows  how  the  rule,  introduced,  as  it 
seems  to  have  been,  to  meet  the  case  of  inscrutable  fault,  was 
extended  to  cases  where  there  was  an  express  finding  of  fault  in 
one  or  both  ships.  The  following  is  an  extract  from  the  decree 
made  (20th  Jan.  1695)  in  The  Little  Betty  and  The  Jonas :  the  decree 
states  that  The  Little  Betty  and  her  cargo  were  sunk  and  lost '  ex 
praefati  Jacobi  Chapman  magistri  navis  The  Jonas  of  Whitby  et 
nautarum  suorum  culpa  et  negligentia,  dictamque  submersionem 
eisdem  merito  imputari  de  jure  debere;  ideoque  praefatos  Henricum 
lindskill  et  socios,  proprietaries  ejusdem  navis  The  Jonas  of  Whithy^ 
ad  certam  damni  partem  luendum  et  exsolvendum  condemnandos 
fore  de  jure  debere  (Judex)  pronunciavit.  Cum  autem,  ob  incerti- 
tudinem  ex  varietate  et  contrarietate  depositionum  testium  hinc-> 
inde  examinatorum  proveniente,  certa  pars  damni,  quota  est  quam 
altera  pars  alteri  dedit,  liquidari  baud  possit,  Dominus  Judex  ante- 
dictus,  dispositionem  juris  maritimi  apud  omnes  receptissimi  sequens, 
praefatum  Henricum  lindskill  et  socios  .  .  .  unam  medietatem 
damni  in  h&c  parte  sustenti  Jacobo  Beckham  et  sodis  . . .  solvere 
debere  pronunciavit.' 

The  rusticum  judicium^  it  will  be  seen,  was  applied  here,  not 
because  there  was  doubt  as  to  the  cause  of  collision,  for  that  is 
found  in  terms  to  have  been  the  fault  of  the  Jonas  crew,  but  because 
of  the  impossibility  of  ascertaining  with  precision  the  amount  of 
damage  caused  to  The  Jonas  by  the  negligence  of  the  other  ship. 
There  are  other  decrees  and  sentences  of  the  Admiralty  Court  of 
about  the  same  date  framed  in  terms  similar  to  the  above. 

From  the  cases  cited  above  it  is  clear  that  the  rusticum  judicium 
was  formerly  applied  by  the  English  Admiralty  not  only  where 

^  Extracts  from  the  Admiralty  Court  Books  with  reference  to  this  case  and  the  other 
unreported  cases  mentioned  beJow  will  be  found  in  a  collection  by  the  present  writer, 
entitled  <  Admiralty  Cases,  1648-1840/  W.  Clowes  &  Sons,  London;  1885. 
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both  ships  were  in  &alt,  bat  also  where  the  cause  of  the  collision 
was  uncertain.  A  further  question  arises  whether  it  was  ever 
applied  to  the  so-called  case  of  '  inevitable  accident,'  that  is,  where 
the  collision  occurs  without  negligence  in  either  ship.  The  dictum 
of  Lord  StoweU  in  The  Wowlrop  Sims,  referred  to  above,  is  precise, 
that  in  this  case  '  the  misfortune  must  be  borne  by  the  party  on 
whom  it  happens  to  light/  But  an  examination  of  the  Admiralty 
Court  Books  discloses  the  fact  that  so  late  as  the  year  1789  the  rule 
was  applied  where  there  was  no  fault  in  either  ship.  The  follow- 
ing is  a  copy  of  the  Registrar  s  note  of  the  decree  of  Sir  James 
Marriott  in  the  case  of  TAe  Resolution  and  The  Langion  (15th  July, 

1789):- 

'Sir  J.  Marriott,  Judge,  pronounced  that  the  loss  of  the  ship  and 
cargo  of  The  Resolution  was  not  occasioned  by  the  default  of  tho 
masters  and  crews  of  either  of  the  ships  in  question,  but  was  an 
inevitable  accident,  owing  to  the  showring  weather,  the  darkness 
of  the  night,  the  small  distance  of  the  two  ships,  and  shortness  of 
time  in  discovering  each  other,  being  close ;  and  the  judge  decreed 
that  the  damages  on  the  loss  of  the  ship  Resolution  and  her  cargo, 
as  well  as  the  damage  done  to  the  ship  Langion,  together  with  the 
costs  of  suit  on  both  sides,  be  equally  borne  by  both  parties ;  and 
assigned  each  party  to  bring  in  a  scb^ule  of  their  damages ;  which 
being  brought  in  the  judge  referred  the  same  to  the  Registrar,  taking 
to  his  assistance  two  merchants.' 

This  case  was  not  appealed,  and  appears  to  be  a  distinct  autho- 
rity in  favour  of  division  of  loss  in  case  of  collision  occurring 
without  fault  in  either  ship.  It  is  singular  that  almost  the  earliest 
recorded  application  of  the  rusticum  judicium  is  in  a  case  (apparently) 
of '  neither  ship  in  fault.'  In  the  case  of  The  Mary  of  Poole  and  The 
Mary  of  Weymouth,  decided  by  Sir  Charles  Hedges  in  1692,  the 
decree,  after  stating  that  the  collision  was  accidental, '  casufortuito^ 
proceeds  to  condemn  the  defendant  owners  in  half  the  loss  of  the 
plaintiff  owners,  and  apparently  upon  this  ground,  that  although 
there  was  no  fault  in  either  ship  in  fact,  fault  in  the  defendant 
ship  was  to  be  presumed  in  law.  After  stating  the  facts,  the 
decree  runs  thus :  *  £x  quo,  quod  sibi  constat,  dictae  navi  collisionem 
ex  Peirce  (master  of  the  defendant  ship)  et  nautarum  suorum  culp& 
et  negligentift  quadamtenus  pervenisse  ....  (Dominus  Judex)  pro- 
nunciavit.'  There  are  other  cases  in  the  Admiralty  Court  Books 
in  which  decrees  went  for  half  the  plaintiff's  loss,  without  an  ex- 
press finding  of  fault  in  either  ship ;  but,  so  far  as  the  present 
writer  has  been  able  to  discover,  there  is  no  case  except  those  of 
The  Resolution  and  The  Mary  of  Toole  in  which  there  was  an  express 
finding  of  *  neither  ship  in  fault.' 
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The  case  of  The  Sesolution  was  not  appealed ;  nor,  bo  far  as  the 

books  show,  has  it  ever  been  disapproved  or  overruled.    On  the 

other  hand,  it  has  never  been  followed.    like  the  other  decisions  by 

which  the  rusticum  Judicium  was  applied  in  cases  of  doubt  or  meret 

accident,  not  having  been  reported,  or  cited,  or  referred  to  in  any 

reported  case,  it  appears  to  have  altogether  escaped  notice.    Indeed, 

at  the  date  (1824)  of  the  decision  in  Hay  v.  Le  Neve,  there  seems 

to  have  been  considerable  doubt  at  Doctors  Commons  as  to  the 

existence  of  the  rusticum  judicium  at  all  as  a  rule  of  the  Admiralty^ 

According  to  the  report  in  Shaw,  neither  of  the  advocates  (of  whom 

Dr.  Lushington  was  one)  engaged  in  that  case  were  aware  of  any 

decision  by  which  the  rule  had  been  applied  in  England.    It  had 

not  in  fact  been  applied  for  thirty-five  years,  the  last  instance  of 

its  application  being  the  case  of  TAe  Resolution,  where  we  have  seen 

it  was  applied  in  a  case  of  '  neither  ship  in  fault.'    Lord  Stowell 

was  a  member  of  the  House  of  Lords  at  the  date  of  the  decision  in 

Eay  V.  Le  Neve,  and  he  was  better  informed  than  the  advocates 

engaged  in  the  case.    He  supplied  the  House  with  a  note  of  the  case 

of  TAe  Petersjield,  decided  in  the  same  year  (1789)  and  by  the  same 

judge  as  The  Resolution.    The  rusticum  judicium  was  there  applied  in 

a  case  of  '  both  ships  in  fault,'  and  upon  the  authority  of  that  case 

it  was  BO  applied  in  Hay  v.  Le  Neve.    But  Lord  Stowell  does  not 

appear  to  have  been  aware  of  the  case  of  The  Resolution,  or  he  would 

scarcely  have  laid  down  the  rule  in  the  terms  he  used  in  his  dicta 

in  the  cases  of  The  Woodrop  Sims  (1815)  and  The  Lord  Melville  (1816). 

Nor  was  The  Petersjield  the  latest,  or,  perhaps  the  best,  authority  as 

to  the  application  of  the  rule  in  the  case  of '  both  ships  in  fault/ 

which  might  have  been  cited  in  Hay  v.  Le  Neve,  for  in  the  very  year 

(1789)  in  which  that  case  was  decided  by  the  Admiralty  Court,  The 

Friends'  Goodwill  was  decided  by  the  Court  of  the  Judges  Delegates 

upon  appeal  from  the  Admiralty,  and  there  the  loss  was  divided 

because  the  two  ships  were  'equally  blameable.'    It  is  possible^ 

however,  that  Lord  Stowell  was  aware  of  The  Friends'  Goodwill,  and 

that  his  reason  for  not  citing  it  was  that  there  the  finding  was  that 

the  two  ships  were  '  equally  blameable,'  whereas  the  question  in 

Hay  V.  Le  Neve  was,  whether  the  rule  of  equal  division  should  be 

applied  where  the  fault  of  one  ship  was  greater  than  the  fftult  of 

the  other. 

It  would  seem  therefore  that  the  rule  of  division  of  loss  in  case  of 
collision  was  originally  introduced  in  consequence  of  the  difficulty 
of  determining  the  cause  of  collision ;  that  it  was  afterwards  ex- 
tended to  cases  where,  fault  in  one  or  both  ships  being  proved,  it 
was  impossible  to  fix  with  precision  the  amount  of  damage  done  to 

each  ship  by  reason  of  the  negUgence  of  the  other ;  that  in  one  case 
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at  lelLst  it  has  been  applied  where  neither  ship  was  in  fault,  and  that 
this  case  was  decided  by  the  same  judge  and  in  the  same  year  as 
the  case  (Tie  Petertfield)  cited  by  Lord  Stowell  in  Hay  v.  Le  Neve  as 
an  authority  for  the  existence  of  the  rule  in  any  shape,  and  has 
never  ho&a  reversed,  overruled,  or  (except  indirectly  by  the  dicta  in 
The  Woodrop  Sims)  disapproved  of.  In  this  state  of  the  authorities 
it  would  seem  that  even  in  this  country  there  may  be  a  question 
whether  the  cases  of  Tie  Ett^le  and  TAe  Resolution  are  still  law,  or 
whether,  upon  the  question  as  to  the  application  of  the  msfieum 
judicium  to  the  cases  of  '  inscrutable  fault '  and  *  neitiier  ship  in 
&ult,'  eommunis  error  fecit  jus.  In  America,  where  there  has 
always  existed  a  doubt  as  to  the  exact  scope  of  the  rule,  where  the 
dicta  of  Lord  Stowell  and  the  English  decisions  of  the  last  hundred 
years  are  not  binding  authorities,  the  question  may  prove  of  even 
greater  interest. 

As  to  the  policy  and  justice  of  the  rustieum  judicium  there  has 
been  much  difference  of  opinion.  Outside  the  Admiralty  Court  it 
has  been  stigmatised  by  at  least  one  eminent  judge  as  inconsistent 
with  natural  justice.  Some  of  the  reasons  discovered  by  text-book 
writers  in  favour  of  the  rule  are  as  fanciful  as  they  are  divergent. 
Cleirac  thought  that  its  object  was  to  prevent  owners  of  old  and 
worthless  ships  from  getting  them  run  down  on  purpose  in  order  to 
found  a  claim  for  excessive  damages.  This  seems  far-fetched. 
Pbthier  and  others  have  suggested  that  the  rule  tends  to  safety  at 
sea.  It  is  not  clear  how  this  can  be  the  case ;  and  it  is  tolerably 
eertain  that  seamen  do  not  habitually  navigate  with  the  fear  of  the 
metieum  judicium  before  their  eyes.  Nor  is  it  evident  that  it  avoids 
interminable  litigation,  as  was  recently  stated  in  the  House  of  Lords 
by  an  eminent  authority.  There  can  be  no  doubt  that  in  some 
instances  it  works  positive  injustice ;  as  where  it  prevents  the  inno- 
cent cargo-owner  from  recovering  more  than  half  his  loss  from  one 
of  the  two  wrong-doing  shipowners.  And  recent  cases  show  that 
it  works  in  an  arbitrary  and  uncertain  manner  when  combined  with 
the  enactments  limiting  the  shipowner's  liability  for  damage  done 
by  his  ship.  The  fact,  however,  remains,  that  it  has  been  in  opera-- 
tion  with  the  approval  of  the  shipping  community  for  at  least  two 
centuries,  and  probably  for  a  much  longer  period ;  and  an  attempt 
to  abolish  it  at  the  time  of  the  passing  of  the  Judicature  Acts  met 
with  no  success.  The  true  reason  of  its  very  general  acceptance  is 
probably  this — ^that  it  gives  effect  to  the  principle  of  distributing 
losses  at  sea,  which  is  widely  prevalent  in  maritime  affairs.  Insu«> 
ranee,  limitation  of  shipowners'  liability,  and  general  average  contri- 
bution are  all  connected,  more  or  less  directly,  with  this  principle ; 
aad  it  is  a  singular  fact  that  one  of  the  earliest  instances  of  the 
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application  of  the  rusticum  judicium  in  the  Admiralty  Court  Records 
is  in  a  sentence  which  reads  very  much  as  if  it  were  of  an  adjust- 
ment of  general  average  contribution.  This  sentence  was  given  by 
the  Judges  Delegates  in  a  case  of  Harbyn  v.  Berry  in  an  appeal  from 
the  Admiralty  Court  in  the  year  1698.  The  owners  of  The  Thomas 
and  her  cargo  sued  the  owners  of  The  John  and  the  owners  of  cargo 
on  board  her  for  damage  by  collision.  The  sentence  of  the  Delegates 
condemns  each  of  the  deC^dants  rateably,  according  to  the  value  of 
their  respective  interests  in  The  John  and  her  cargo,  in  half  the  loss 
suffered  by  the  plaintifib,  and  upon  the  ground,  apparently,  that  the 
loss  had  been  caused  ex  eausd  commnni — ^by  a  commcm  disaster. 

Maritime  lien, 

A  maritime  lien  is  a  claim  or  privilege  upon  a  ship  to  be  carried 
into  effect  by  Admiralty  process.  It  is  a  right  which  is  inchoate 
from  the  moment  at  which  the  claim  attaches,  and  when  carried 
into  effect  by  legal  process^  relates  back  to  the  period  at  which  it 
attached.  It  travels  with  the  ship  into  whosesoever  possession  it 
may  come,  and  may  be  enforced  even  against  a  bond  fide  purchaser 
without  notice,  lliis  is  a  hard  law  as  regards  purchasers  and 
mortgagees  of  ships  taking  without  notice  of  the  lien,  and  it  seems 
contrary  to  a  rule  of  equity  well  established  in  the  case  of  dealings 
with  real  property,  that  a  purchaser  for  value  is  protected  by  the 
legal  estate  against  prior  equitable  charges  of  which  he  had  no 
notice.  The  Court  of  Admiralty,  though  sometimes  professing  to 
administer  equity,  has  never  adopted  this  rule  in  the  case  of  the 
maritime  lien. 

The  matters  in  respect  of  which  a  maritime  lien  arises  are 
bottomry,  salvage,  seamen's  wa^es,  masters*  wages  and  disburse- 
ments, (perhaps)  towage  and  pilotage,  and  lastly,  collision.  The 
history  of  the  law  upon  the  subject  is  to  be  gathered  mainly  from 
the  cases  upon  bottomry.  By  the  contract  of  bottomry,  the  ship  is 
charged  with  the  payment  of  money  advanced  or  charges  incurred 
for  the  purpose  of  enabling  her  to  complete  her  voyage.  By  the 
law  of  fbigland,  the  supply  of  necessaries  never  created  a  maritime 
lien  upon  the  ship,  but  under  certain  circumstances  such  a  charge 
may  be  created  by  written  contract.  This  contract  is  called  a 
bottomry  bond  or  bill.  It  is  unnecessary  here  to  consider  particu- 
larly the  circumstances  under  which  the  power  to  create  a  maritime 
lien  by  way  of  bottomry  arises ;  it  is  sufficient  to  observe  that  one 
circumstance  is  a  condition  precedent  to  the  validity  of  the  bond, 
and  that  is  the  ship's  necessity ;  in  other  words,  the  impossibility  of 
completing  the  voyage  without  an  advance  of  money  or  a  supply  of 
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materiftls  which  cannot  be  procured  except  by  pledging  the  diip. 
The  power,  under  these  circumstances,  of  a  master  to  hypothecate 
the  ship,  has  been  recognised  by  the  common  law  courts  for  at  leasi 
two  centuries  and  a  half;  see  Bridgeman's  Case,  Moore,  9 1 8  ( 1 614-15). 
The  instrument  of  hypothecation,  whatever  its  form,  can  operate  in 
one  way  only ;  it  gives  to  the  lender,  or  the  holder  for  the  time  being 
(for  the  instrament  is  negotiable),  a  right  to  obtain  payment  of  the 
debt  and  interest  by  sale  of  the  ship  in  Admiralty.  The  bottomij 
contract  does  not  operate  as  a  transfer  of  the  legal  property  in  tb^ 
ship,  but  the  right  which  it  creates  is  clearly  an  equitable  interest 
and  an  interest  of  a  nature  which,  it  will  be  seen,  is  peculiarly 
beneficial  to  the  owner  of  it.  The  absolute  nature  of  the  change 
and  the  preference  given  to  the  holder  of  it  over  a  bond  fide  pur- 
chaser of  the  ship  for  value  without  notice  is  probably  derived 
from  the  Roman  law  of  hypothec.  It  is  usually  justified  upon 
grounds  of  public  policy.  The  exigencies  of  commerce,  it  is  said, 
require  that  especial  facilities  should  be  given  to  bottomry  transac- 
tions,  and  with  that  view  a  peculiar  security  has  been  invented  for 
the  benefit  of  the  lender  upon  bottomry. 

Presumably  upon  the  same  grounds,  and  following  the  rule  of  the 
civil  laws,  as  between  holders  of  bottomry  bonds  of  different 
dates,  the  bond  of  later  date  is  preferred  to  one  of  earlier  date— 
hujus  enim  pecunia  saJvam  fecit  totius  pignoris  causam ;  D.  20,  4, 
6 ;  see  The  BeUy^  i  Dods.  289. 

The  salvage  lien  attaches  to  property  saved  from  danger  or  loss 
at  sea  by  the  exertion  of  the  salvor.  The  right  of  the  salvor  to 
remuneration  rests  upon  the  maritime  law,  which  upon  this  point 
follows  the  Roman  law  (Dig.  lib.  Ill,  tit.  5,  De  negotiis  gestis) 
rather  than  the  conunon  law  of  EngUuid.  At  conmion  law  a 
volunteer  salvor  not  only  acquires  no  right  or  interest  in  the 
salved  property,  but  is  not  even  entitled  to  be  paid  for  his  trouble 
(NickoUon  V.  Chapman^  %  H.  Bl.  254) ;  and,  although  his  right  to 
salvage  reward  has  been  said  to  rest  upon  equitable  principles 
{Tie  Calypso^  2  Hag.  209,  217),  there  is  no  recognised  rule  or 
principle  of  equity  which  would  entitle  a  salvor  of  property,  either 
on  land  or  at  sea,  to  sue  the  owner  in  a  court  of  equity  for  salvage 
reward.  In  the  case  of  salvage,  as  in  bottomry,  public  policy  is 
invoked  as  a  justification  for  the  anomalous  light  which  the  maritime 
law  gives  to  the  salvor  of  property  at  sea.  *  Principles  of  public 
policy,'  said  Eyre  C.J.  {Nicholton  v.  Ciaptnan,  2  H.  BL  254,  259), 
'  dictate  to  civilised  and  commercial  countries  not  only  the  propriety, 
but  even  the  absolute  necessity,  of  establishing  a  liberal  recompense 
for  the  encouragement  of  those  who  engage  in  so  dangerous  a 
service.'     The  right  of  the  salvor  to  remuneration  was  recognised 
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by  the  legislature  in  early  statutes  upon  the  subject.  The  Act  iz 
Anne,  St.  a,  c.  1 8  (17 13),  provides  that  a  *  reasonable  reward'  shall 
be  given  to  salvors ;  but  there  is  nothing  in  that  Act  to  show  that 
the  law  recognised  a  maritime  lien  in  their  favour ;  and  a  subsequent 
Act,  26  Geo.  II,  c.  19,  s.  7,  looks  as  if  an  express  contract  by  way  of 
charge  was  considered  necessary  to  raise  it. 

The  principle  of  the  rule  mentioned  above  by  which  a  bottomry 
bond  of  later  date  is  preferred  to  one  of  earlier  date  has  been  extended 
in  favour  of  the  salvor,  so  as  to  give  his  lien  a  preference  over  that 
of  wages  earned  before  the  salvage  service ;  TA€  Selina^  2  Not.  of  Ca.  1 8. 
Though  the  origin  of  the  seaman's  lien  for  wages  cannot  be  traced 
to  the  Roman  law,  it  seems  that  the  codes  of  all  the  principal  mari- 
time nations  recognise  its  existence ;  and  there  is  clear  authority 
that  it  has  existed  in  French  law  from  an  early  date ;  see  Valin  Sur 
rOrdonnance  de  la  Marine,  Art.  16 ;  Consulat  de  la  Mer  (ed.  Par* 
dessus),  c.  93 — *  Car  le  matelot  doit  fetre  pay^  quand  mSme  il  ne 
resteroit  qu'un  clou  pour  le  payer ; '  ibid.  c.  148 — '  Le  navire  est  oblig6 
de  payer  les  matelots  pour  le  temps  qu'ils  auront  servi ; '  see  also 
ibid.  cc.  13,  18,  94,  113,  182.     In  this  country  the  right  of  the 
seaman  to  sue  for  his  wages  in  Admiralty  has  been  established  for 
nearly  two  centuries,  and  has  probably  existed  for  much  longer ;  see 
Anon,  Case,  Ventr.  343.    Although  the  right  to  sue  in  Admiralty  is  not 
conclusive  proof  of  the  existence  of  a  maritime  lien,  there  seems  reason, 
to  think  that  in  the  cajse  of  wages  the  existence  of  the  lien  was,  as  in 
bottomry,  the  foundation  of  the  Admiralty  jurisdiction.  This  jurisdic* 
tion  was,  after  some  vacillation,  finally  conceded  to  the  Admhralty  by 
the  Common  Law  Courts  towards  the  end  of  the  seventeenth  century, 
for  this  reason,  amongst  others,  that '  in  Admiralty  the  body  of  the 
ship  is  liable ; '  per  Powell  J.,  Welh  v.  Otman  (or  Osmond),  2  Raym. 
1044  (a.d.  1704).    That  the  liability  of  the  ship  was  the  foundation 
of  the  right  to  sue  in  Admiralty,  and  not  merely  incidental  to  it, 
seems  to  follow  from  the  decision  in  Wells  v.  Osmond.    Not  only 
is  the  seaman's  right  there  spoken  of  as  a  *  charge  upon  the  ship,' 
but  the  ship  of  A  was  assumed  to  be  liable  for  the  wages  of  seamen 
hired  by  B  whilst  she  was  in  his  (B's)  apparent  possession,  though 
really  tiie  property  of  A.    The  facts  were  these.    One  Wells  built  a 
ship  and  n^otiated  for  the  sale  of  her  to  Barrett.    Before  the  sale 
was  completed  Wells  allowed  Barrett  to  put  seamen  on  board  to  fit 
her  out.    After  the  seamen  had  been  at  work  on  her  for  four  months 
the  n^otiations  for  the  sale  went  off  and  Wells  took  possession. 
The  seamen  libelled  the  ship  in  Admiralty  for  their  wages,  and 
Wells  applied  for  a  prohibition,  which  was  refused.    It  was  held  by 
the  Queen's  Bench  that,  whether  the  ship  was  liable  or  not,  the 
jurisdiction  was  dear.    A  reference  to  the  Admiralty  Court  Books 
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ihowB  Uiat  the  suit  was  ultimatelj  eompromised  or  agreed ;  Ad.  Ci. 
Act  Book  1703-1706,  24th  Deo.  1704. 

The  exerdae  of  jurisdiction  by  the  Admiralty  Court  in  wages 
suits  is  altogether  anomalous,  being  in  most  cases  in  direct  opposi* 
tion  to  the  Statute,  13  Ric.  2,  St.  i,  c.  5,  which  forbids  the  Judges 
of  the  Admiralty  to  '  meddle  of  anything  done  within  the  realm.' 
Usage,  time  out  of  mind,  was  said  by  Holt  C.  J.  in  Wells  v.  Otmaud 
to  be  the  ground  of  the  proceeding  in  Admiralty,  and  varioos  expla- 
nations of  the  anomaly  have  been  put  forward.  The  refusal  of  the 
Common  Law  Courts  to  prohibit  has  sometimes  been  explained  as  a 
mere  indulgence  to  seamen,  who  have  always  been  the  fayouritea  of 
the  Courts.  The  fact  that  in  Admiralty  all,  or  any  number,  of  the 
crew  might  be  joined  as  plaintiffs,  whilst  at  law  they  would  have  to 
sue  separately,  is  a  substantial  advantage  which  the  Courts  were 
probably  unwilling  to  deprive  them  of  by  prohibition ;  see  MoUoy, 
Bk.  a,  a  3,  s.  8;  Aiu>h.  Case,  i  Ventr.  146  (1671);  Opy  v.  CAiUy  i 
Salk.  31  (1693) ;  Clay  v.  Sudgrave^  1  Salk.  33  (1700) ;  WeUs  v.  Osmond^ 
%  Raym.  1044  (1704).  The  refusal  to  prohibit  may,  however,  have 
proceeded  from  the  recognition  of  a  charge  or  lien  for  wages, 
a  lien  given  by  the  maritime  law  and  which  could  be  en-, 
forced  only  in  Admiralty.  The  existenoe  of  such  a  lien  in  the  oase 
of  bottomry  is  expressly  stated  as  the  reason  for  not  prohibiting  tha 
Admiralty;  per  Holt  CJ.  and  Dolben  J.,  Carset  v.  Husdey^  Comb. 
135.  The  well-known  doctrine  that  'freight  is  the  mother  of 
wages,'  recogniaed  by  the  Common  Law  as  well  as  in  Admiralty, 
seems  to  imply,  not  only  that  where  no  freight  is  earned  no  wages 
are  due,  but  that  where  freight  is  earned  wages  ara  a  charge  upoA 
it.  And  this  charge  could  be  enforced  most  effectually  by  arrest  of 
the  ship  and  freight  in  Admiralty. 

It  has  been  said  that  the  foundation  of  Admiralty  jurisdiction  in 
case  of  wages  is  service  at  sea ;  that  the  seaman's  claim  in  Admiralty 
is  not  based  upon  contract  but  upon  the  service ;  and  upon  these 
grounds  it  was  held  (before  the  recent  Act  giving  the  Court  juris- 
diction in  aU  claims  for  wages,  24  Vict.  c.  10,  s.  10)  that  the  seaman 
could  not  sue  in  Admiralty  where  his  contract  was  by  deed ;  Sowe 
V.  Nappier^  4  Burr.  1945  (1766).  This  suggestion  seems  to  be  of 
doubtful  validity.  There  is  no  doubt  that,  notwithstanding  the 
words  of  1.5  Ric.  2,  c  5,  the  existence  of  a  contract  did  not  oust  the 
jurisdiction  of  the  Admiralty,  even  when  the  contract  was  in  writing ; 
Opg  V.  Child y  I  Salk.  31.  In  personal  suits  in  Admiralty  for  wages 
against  the  master  or  owner,  which  a  reference  to  the  0:>urt  Books 
shows  were  frequent  in  the  last  century,  the  cause  of  action  must 
have  been  breach  of  a  contract,  either  express  or  implied ;  and  in 
modem  cases  it  has  been  said  that  the  wages  lien  arises  by  contract. 
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that  the  seaman  contracts  for  his  wages  upon  the  credit  of  the  ship 
(see  The  Lady  Burhamy  3  Hag.  Ad.  196,  aoi).  That  mere  service  per- 
formed or  work  done  at  sea  did  not  give  the  Admiralty  jurisdiction 
is  evident  from  the  frequent  prohibitions  which  issued  to  the 
Admiralty  in  suits  upon  charter  parties  and  bills  of  lading. 

Though  the  general  jurisdiction  of  the  Admiralty  in  wages  suits 
has  long  been  established,  the  question  whether  tiiere  is  a  mari- 
time lien  for  wages  does  not  appear  to  have  ever  been  argued  or 
decided.  It  has  always  been  assumed  that  the  lien  exists,  and 
there  are  numerous  modem  cases  in  which  it  has  been  enforced. 
It  has  moreover  been  incidentally  recognised  in  modem  Acts  of 
Parliament  (6  &  7  Vict  c.  m,  s.  16;  17  i  18  Yiot.  c.  104),  and 
there  can  be  no  doubt  as  to  its  existence  at  the  present  day. 
Whether  the  distinction  between  the  right  to  sue  in  rem  in  Admi- 
ralty and  the  right  conferred  by  a  maritime  lien  was  sufficiently 
considered  in  the  early  cases  which  assumed  the  existence  of  the  lien 
may  be  doubted. 

The  wages  lien  is  highly  favoured  in  point  of  priority.  It  is 
preferred  to  bottomry  and  salvage  liens  of  earlier  date,  and  even  to 
a  bottomry  lien  of  later  date ;  the  principle  upon  which  a  later  bond 
is  preferred  to  an  earlier  one,  and  subsequent  salvage  to  prior 
bottomry,  not  applying  as  between  wages  and  subsequent  bottomry ; 
The  Louiia  Bertha,  14  Jur.  1006;  The  Union,  Lush.  125,  137;  The 
Sgdneff  Cove,  2  Dods.  11. 

The  master  s  lien  for  wages  and  disbursements  depends  entirely 
upon  statute.  It  has  been  decided  that  the  lien  exists  with  regard 
to  disbursements  as  well  as  wages ;  The  Mary  Anne,  L.  R.,  i  A.  &r 
E.  8 ;  but  upon  grounds  which  do  not  seem  to  be  conclusive.  The* 
decision  in  question  turns  upon  the  words  of  the  Statute,  24  Vict, 
c.  10,  8.  10,  and  throws  little  light  upon  the  general  subject. 

It  has  been  assumed  that  charges  for  towage  and  for  pilotage  give 
rise  to  a  maritime  lien.  In  The  St.  Lawrence,  5  P.  D.  25o»  such 
charges  were,  by  consent,  paid  out  of  the  proceeds  of  the  sale  of  the. 
ship  in  priority  to  a  bottomry  bond;  and  this  course  appears  to 
have  been  approved  by  Dr.  Lushington ;  The  Canstancia,  10  Jur.  N.  S. 
845.  Yet  it  is  doubtful  whether  the  Admiralty  Court  ever  exercised 
jurisdiction  in  claims  for  towage  prior  to  the  passing  of  the  Admiralty 
Court  Act,  1840,  (see  The  Wataga  Sw.  165);  and  in  a  recent  case  (The 
Heinrich  Bjom,  10  P.  D.  44)  it  was  said  that  there  was  no  lien  for 
towage.  Pilotage  charges  have  been  recovered  in  Admiralty;  but, 
although  there  is  no  doubt  as  to  the  jurisdiction,  there  is  no  express 
authority  that  pilotage  service  creates  a  lien. 

The  remaining  case  in  which  a  maritime  lien  arises — collision — 
is  of  considerable  interest  and  importance.    The  Roman  law  gave 
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no  such  lien ;  nor  is  there  any  trace  of  it  in  the  medieeval  codes 
upon  which  the  maiitime  law  of  this  country  is  founded.  Its 
appearance  in  English  law  is  of  quite  modem  date.  Previously  to 
the  year  1851  there  was  considerable  doubt  as  to  the  existence  of 
the  lien.  In  The  Druid^  i  W.  Bob.  391, 398,  Dr.  Lushington  treated 
the  question  as  open ;  and  in  another  case,  of  about  the  same  date,  he 
expressly  stated  that  collision  did  not  give  rise  to  a  lien.  The 
accuracy  of  the  report  of  this  latter  case  has  been  doubted,  and  it  is 
certain  that  in  subsequent  cases  the  learned  judge  asserted  and 
enforced  the  lien ;  see  The  Bold  Buecleugh^  3  W.  Bob.  220 ;  Tke  Mary 
Anne,  L.  B.,  i  A.  &  E.  8,  11.  In  1850  the  question  came  before 
the  Privy  Council  upon  appeal  from  Dr.  Lushington  in  TAe  Bold 
Buecleugh^  7  Moo.  P.  C.  C.  267,  and  was  decided  in  favour  of  the  lien. 
•  The  circumstances  of  that  case  were  as  follows.  A  collision 
occurred  between  The  Bold  Buccleugh  and  The  William.  The  owners 
of  The  Bold  Bticcleugh  sold  her  after  the  collision.  Shortly  after- 
wards, and  as  soon  as  she  came  within  the  jurisdiction  of  the 
English  Admiralty,  she  was  arrested  at  the  suit  of  the  owners  of 
TAe  William.  The  purchaser,  her  owner  at  the  date  of  the  arrest, 
appeared  in  the  Admiralty  Court  under  protest  and  contended  that 
she  could  not  be  liable  in  his  hands  for  the  collision  which  occurred 
before  he  bought  her.  It  was  held  both  by  Dr.  Lushington  and  the 
Privy  Council  that  the  sale  did  not  exonerate  the  vessel  firom  the 
liability  of  being  sued.  It  should  be  mentioned  that  proceedings 
had  been  taken  in  Scotland  against  the  owner  of  The  Bold  Buccleugh 
previously  to  her  arrest  in  England  to  recover  damages  for  the 
collision,  and  it  appears  that  the  purchaser  of  The  Bold  Buccleugh 
knew  that  such  proceedings  had  been  taken.  The  case  is  not, 
therefore,  so  strong  as  it  would  be  if  the  purchaser  had  had  no  notice 
of  the  collision ;  but  both  Dr.  Lushington  and  the  Privy  Council 
seem  to  have  been  of  opinion  that,  even  in  the  hands  of  a  bond  fide 
purchaser  for  value  without  notice  of  a  collision,  the  vessel  would 
remain  liable,  and  the  decision  is  commonly  cited  as  an  authority 
for  that  proposition. 

The  principle  upon  which  the  lien  for  bottomry,  salvage,  and 
wages  is  founded  has  no  application  in  the  case  of  collision.  Here 
there  is  no  preservation  of  property,  no  necessity  of  the  ship  to  be 
relieved ;  nor  is  there  any  obvious  reason  why  the  sufferer  by  col- 
lision should  acquire  a  charge  upon  the  instrument  by  which  he  is 
injured.  It  has  been  suggested  that  the  right  to  proceed  against 
the  ship  has  its  origin  in  the  noxal  action  of  Boman  law ;  and, 
the  common  practice  of  personifying  the  ship  and  identifying  her 
with  the  acts  of  those  on  board  lends  colour  to  this  suggestion. 
'The  wrong-doing  ship/  and  similar  expressions  ascribing  fault  to 
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the  ship  herself,  are  of  constant  occurrence  in  collision  cases.  But 
this  universal  habit  of  personifying  the  ship  is  nothing  more  than  a 
metaphorical  expression — a  form  of  speech,  convenient  for  some 
purposes^  but  often  misleading.  It  cannot  be  used  as  an  argument 
in  favour  of  the  liability  of  the  ship  where  the  owners  are  not  liable 
at  common  law ;  see  The  Halley^  L.  R.^  7,  P.  C.  193,  201 ;  The  Parle- 
went  Beige,  5  P.D.  197,  218.  There  are,  indeed,  decisions  of  the 
Admiralty  Court  that  the  ship  may  be  liable  where  her  general 
owners  (as  distinguished  from  pro  Adc  vice  owners  such  as  charterers) 
are  not  liable  at  common  law.  Some  of  these  decisions  have  never 
been  submitted  to  a  court  of  appeal  (e.  g.  The  Leminffton^  2  Asp.  Mar. 
Law  Cas.  475 ;  The  Buby  Queen,  Lush.  266),  and  they  seem  to  estab- 
lish the  startling  result  that  the  ship  of  A  may  be  seized  and  sold  in 
order  to  recompense  B  for  injury  sustained  by  reason  of  the  fault  of 
C,  who  was  not  A's  agent  or  servant.  But  it  is  extremely  difficult 
to  reconcile  these  cases  with  the  principle  of  the  decisions  of  the 
Privy  Council  and  the  Court  of  Appeal  in  The  Halley,  L.  R.,  2  P.C 
193,  and  The  ParlemerU  Beige,  5  P.D.  197,  which  was  that  *the 
liability  to  compensate  must  be  fixed,  not  merely  on  the  property, 
but  also  on  the  owner  through  the  property.'  The  question  is  not 
without  difficulty,  for  notwithstanding  this  dictum  of  Brett  L.  J.,  in 
The  Parlement  Beige,  there  seems  no  doubt  that  the  damage  lien  is 
not  determined,  and  may  be  enforced,  although  the  owner  be  dead 
or  bankrupt,  in  which  case  the  suffidrer  would  have  no  remedy  at 
law. 

The  fact  that  by  the  ancient  law  of  the  Admiralty,  and  by  the 
maritime  codes  upon  which  that  law  is  founded,  the  liability  of 
the  owner  of  the  wrong-doing  ship  was  unlimited  (The  Dundee,  1 
Hag.  Ad.  109, 120;  The  Volant,  ib.  383,  387 ;  The  Mellona,  3  W.  Rob. 
16,  20 ;  Gale  v.  Laurie,  5  B.  &  C.  156,  164  ;  Cope  v.  Boherty,  4  K.  & 
J.  367,  378),  is  opposed  to  the  suggestion  made  by  more  than  one 
writer  (Bynkershoek,  Qusest.  Jur.  Priv.  iv.  20 ;  Holmes,  The  Common 
Law,  pp.  26,  eeq^  that  the  liability  of  the  ship  is  founded  upon  some 
such  idea  as  that  involved  in  the  noxal  ection  of  the  Roman  law 
and  in  the  deodand  of  English  law.  The  widely  prevailing  law  that 
the  liability  of  the  shipowner  for  collision  is  limited  to  the  value  of 
his  ship  (estimated,  in  tiiis  country,  in  an  arbitrary  manner),  together 
with  the  freight  she  is  earning,  has  no  connection,  historically, 
with  noxae  deditio  or  deodand.  In  this  country  it  is  of  compara- 
tively modem  origin,  being  the  creation  of  Statutes  of  which  the 
earliest  was  passed  in  the  year  1734,  avowedly  for  the  relief  and 
protection  of  shipowners,  and  in  imitation,  probably,  of  similar 
legislation  in  Holland ;  see  per  Abbot  J.,  Gale  v.  Laurie,  5  B.  &  C* 
15^)  ^^3-    ^^  ^^  f<^ce  of  these  facts  it  is  difficult  to  contend  that  the 
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liability  of  the  ship  in  Admiralty  or  that  the  damage  lien  has  any 
eomiection  with  Doxae  deditio  or  with  deodand.  In  truth,  the  lien 
appears  to  have  been  established  for  the  first  time  by  the  Friry 
Counoil  in  Tie  Bold  Buceleugh.  Although  it  is  now  too  late  to 
question  that  decision,  it  may  be  doubted  whether  the  distinetion, 
whidi  by  subsequent  cases  has  been  clearly  established,  between  tha 
right  to  proceed  in  Admiralty  against  the  ship  and  the  right  oon^ 
fened  by  a  maritime  lien  was  sufficiently  considered  by  the  Privy 
CounoiL  It  is  <dear  that  at  the  present  day  the  right  to  proceed 
against  the  ship  in  Admiralty  is  not  confined  to  cases  where  a 
maritime  lien  exists.  It  cannot  now  be  maintained  that  a  maritime 
lien  is  in  all  cases,  as  it  was  held  to  be  in  the  case  of  The  Bold  Bue^ 
cleugk^  the  foundation  of  the  proceeding  m  rem ;  see  The  Two  FUeme, 
L.  R.,  2  P.  C.  i6i.  Though  there  are  strong  reasons  for  holding  that 
it  exists  in  all  cases  of  collision,  it  remains  to  be  decided  whether 
there  is  a  lien  in  eases  where  the  Admiralty  jurisdiction  is  statutory, 
and  the  Statute  does  not  in  terms  create  a  lien. 

The  *  damage '  lien  ranks  h^h  in  order  of  priority.  It  is  preferred 
to  prior  bottomry  and  wages  upon  the  ground  that  the  lender  upon 
bottomry  may  advance  his  money  or  not  as  he  <^oses,  whilst  the 
sufferer  by  collision  has  no  option,  and  hii  remedy  is  in  many  oases, 
especially  where  the  ship  is  foreign,  against  the  ship  alone ;  Tie 
Mine,  I  W.Rob.  111,118. 

In  a  recent  ease  (Tie  Heinrick  Bjoniy  lo^P;  D.  44)  the  question 
was  much  discussed  whether  the  supply  of  necessaries  to  a  foreign 
ship  in  this  country  creates  a  lien.  The  decision — ^that  no  lien  is 
created — turns  upon  the  words  of  the  Statute,  24  Vict.  e.  10,  a  6 ;  bni 
in  order  to  construe  the  Statute,  and  to  discover  the  practice  of  the 
Admiralty  Court,  Fry  L.  J.,  in  delivering  the  judgment  of  the  Court 
of  Appeal,  carefully  examined  the  authorities  and  the  history  of  the 
subject  generally.  As  this  ease  is  understood  to  be  still  mbjudice^ 
an  appeal  to  the  House  of  Lords  being  intended,  we  abstain  from 
discussing  the  correctness  of  the  decision^.  There  is,  however,  one 
point  of  some  importance  in  the  history  of  the  law  as  to  maritime 
lien  which  may  be  noticed  in  connection  with  this  case.  It  has 
been  stated  upon  high  authority  that  by  the  Roman  law,  and  by 
the  law  of  those  countries  whose  codes  are  founded  upon  the  Roman 
law,  the  material-man  acquires  a  lien  upcm  the  ship;  3  Kent's 
Comm.  168 ;  Maude  and  Pollock  on  Shipping,  4th  ed.  96 ;  and  see 
per  Sir  J.  Nidioll,  Tie  Neptune,  3  Hag.  Ad.  136,  140;  per  Jervia 
C.J.,  Stainiani  v.  Fenning,  11  C.  B.  51,  88 ;  per  Chelmsford  C,  Cae^ 

^  Since  thaoe  paget  were  in  type  the  Hoase  of  Lords  has  affinned  (stii  April,  1886) 
the  dedrion  of  tne  Court  of  Appeal  that  the  supply  of  necessaries  to  the  Meinrich  Bjom 
oreaieclnoUeB. 
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hique  v,  JbiwV,  L.  R.,  4  H.  L.  447  ;  per  Dr.  Lushiiigiim,  Tie  Vibilia, 
I  W.  Bob.  1,  6.  This  seems  to  be,  at  least  as  regards  Boman  law, 
too  wide  a  statement.  The  fact  is,  that  although  as  between  hypo^ 
thecati<»i  creditors,  he  who  advanced  money  for  the  repairs  or  reliief  oi 
the  ship,  and  (probably)  one  who  himself  repaired  her,  was  preferred 
to  the  other  (»^tors  of  like  degree,  th^?e  is  no  authority  to  show 
that  by  the  Roman  law  the  mere  supjdy  of  necessaries  or  execution 
of  repairs  gave  rise  to  a  tacit  hypothec.  It  has  been  pointed  out 
that  although  the  repairer  of  a  house  acquired  a  tacit  hypothec  upon 
the  house  (D.  so,  i»  i  ;  D.  42,  5),  the  repairer  of  a  ship  acquired  w> 
hypothec ;  and  the  reason  is  given — '  non  enim  eadem  causa  es^  aedi- 
ficii  refidendi  et  navis  aut  alterius  rei  conservandae.  In  aedificiis 
tuendis  sarciendisque  publicas  utUitas  versatur;'  Donellus,  De 
Pignore,  Hypothec^,  cap.  4.  The  authorities  in  favour  of  the  sup- 
posed hypothec  or  lien  appear  to  be  the  following  passages  in  the 
Digest.  The  firsts  in  the  chapter  entitled  '  Qui  potiores  in  pignore,' 
is  as  follows : — *  Interdum  posterior  potior  est  priori ;  ut  puta  si  in 
rem  istam  conservandam  impensum  est,  quod  sequens  credidit, 
veluti  si  navis  fuit  obligata  et  ad  armandam  earn  vel  reficiendam 
ego  credidero;'  D.  20,  4,  5.  This  seems  clearly  to  relate  to  the 
priorities  of  creditors  by  way  of  hypothecation  or  pledge  as  between 
themselves.  The  other  passage  usually  cited  in  favour  of  the  lien 
is  D.  42, 5, 26 :  'Qui  in  navem  exstruendam  vel  instruendam  credidit 
vel  etiam  emendam  privilegium  habet/  Emerigon,  Contrat  &  la 
Orosse,  ch.  12,  s.  i,  points  out  that  the  jmvilegium  here  spoken  of 
was  of  no  avail  as  against  a  hypothecation  creditor :  '  Ce  privilege 
etait  purement  personnel ;  il  n'^it  bon  que  pour  ^carter  les  cr^n- 
ciers  chirographaires^  et  n'avait  aucune  vertu  contre  les  hypoth6- 
caires.'  And  he  cites  the  Code^  1.  9,  in  support  of  this  opinion : 
*  Eos  qui  acceperant  pignora,  cum  in  rem  actionem  habeant  privi- 
legiis  omnibus  quaepersonalibus  actionibus  competunt  praeferri  con- 
stat.' Cf.  Fothier,  Fandectse,  c.  xx,  tit.  2,  art.  i ,  note  (2);  Vinnius  Select. 
Qusest.  1.  2,  c.  4.  However  this  may  be,  there  is  no  doubt  that  in 
France  (2  Emerigon,  Contr.  k  la  Grosse,  ch.  12,  s.  2),  in  Holland 
(Yoet.  ad  Pand.  xx.  2,  29),  and  probably  in  other  countries  whose 
codes  were  founded  upon  that  of  Rome,  the  privilegium  accorded  by 
the  civU  law  to  the  material-man  became  at  an  early  date  equivalent 
to  a  charge  or  lien  by  way  of  hypothecation.  Although  in  French 
law  the  material-man's  right  is  styled  privilege,  it  is  in  fact  equivalent 
to  an  hypoth^ue ;  the  former  word  being  used  only  because  a  ship, 
being  an  immoveable,  cannot,  properly  speaking,  be  the  subject  of 
hypoth^ue. 

Whether  upon  grounds  of  public  policy  it  is  desirable  that  the 
supply  of  necessaries  to  a  foreign  ship  should  in  this  country  give 
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rise  to  a  maritime  lien  in  favour  of  the  material-man  ia  a  question 
to  which  the  case  of  TAe  Heinrich  Bjorn  will  call  the  attention  of  the 
shipping  community.  Foreign  law  is  generally,  if  not  uniformly,  in 
favour  of  the  lien  in  some  shape  or  other ;  on  the  other  hand  is  to 
be  considered  the  injury  to  credit  and  injustice  to  third  parties  which 
may  result  from  secret  charges  of  this  nature.  The  persistent  refusal 
of  Uie  .Common  Law  Courts  to  recognise  in  the  Admiralty  Court  a 
jurisdiction  founded  upon  the  material-man's  lien  shows  the  extreme 
repugnance  of  English  law  to  secret  liens ;  and  the  strength  of  the 
argument  in  favour  of  the  lien  has  been  greatly  weakened  by  the 
multiplication  of  banks.and  the  introduction  of  steam  and  tel^raph. 

E.  O.  Mabsdek. 
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MR.  JUSTICE  PEARSON. 


I  HAVE  been  asked  by  the  Editor  of  this  Review  to  give  my 
personal  reminiscences  of  Sir  John  Pearson.  As  a  counsel 
in  the  Court  of  the  late  Judge,  a  sometime  comrade  of  his  at  the 
Ear,  and,  I  am  happy  to  be  able  to  add,  one  of  those  who  enjoyed 
his  private  friendship,  I  have  felt  it  my  duty  to  comply  with  the 
request,  and  to  subscribe  my  name,  in  accordance  with  the  Editor*s 
wish,  by  way  of  authenticating  my  means  of  knowledge. 

The  news  of  Sir  John  Pearson's  death,  which  reached  Lincoln's 
Inn  in  the  afternoon  of  May  13,  was  received  with  profound  regret 
by  the  entire  profession.  No  one  could  have  done  more  during  his 
too  short  tenure  of  office — barely  tJiree  years  and  seven  months — to 
command  the  respect  of  those  who  came  in  contact  with  him  as  a 
Judge,  or  to  win  the  affection  of  those  who  knew  him  as  a  man. 
Of  him  that  may  be  truly  said,  which  experience  shows  us  does  not 
universally  hold,  that  his  reputation  at  the  Bar  was  good,  but  that 
his  reputation  on  the  Bench  was  better.  While  at  the  Bar,  Mr. 
John  Pearson  occupied  a  far  less  conspicuous  place  in  the  public 
eye  than  many  of  his  contemporaries  who  would  now  willingly 
acknowledge  themselves  not  to  have  been  his  equal  in  point  of 
logical  power  and  grasp  of  legal  principles.  A  quiet  unobtrusive 
manner,  a  disinclination  to  gratify  the  client  by  excursions  into 
irrelevant  matter,  an  inability  to  urge  with  apparent  earnestness 
a  legal  argument  not  believed  in  by  the  speaker,  are  drawbacks 
from  the  qualifications  of  an  advocate  who  has  to  deal  with  a 
desperate  case.  They  were  characteristics  of  Mr.  John  Pearson, 
who  accordingly  discovered  early  in  his  career  that  desperate  cases 
seldom  came  his  way.  But  these  very  qualities  were  exactly  those 
which  fitted  him  for  the  discharge  of  the  judicial  function.  Gifted 
naturally  with  a  tenacious  memory,  and  with  a  power  of  rapidly 
apprehending  and  marshalling  facts,  he  had  no  difficulty  in  ap- 
plying to  them  the  appropriate  legal  principles  ;  and  although  he 
was,  like  all  men,  liable  to  error,  his  decisions  were  rarely  reversed. 
Whether  sitting  in  Court  or  in  Chambers,  he  never  indulged  in  any- 
thing approaching  to  sarcasm,  or  discomposed  a  counsel,  solicitor, 
or  clerk,  by  making  a  remark  which  could  inflict  pain.  Yet  he 
was  ruthless  in  laying  bare  a  fallacy,  or  disentangling  a  chain  of 
false  reasoning,  while  his  good-humoured  shake  of  the  head  often 
put  a  stop  to  a  flood  of  eloquence  which,  if  checked  by  rougher 
means,  might  have  given  cause  for  irritation. 
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The  relations  between  a  Judge  of  the  Chancery  Division  and  the 
members  of  the  Inner  Bar  who  habitually  practise  before  him  are, 
it  must  be  confessed,  highly  exceptional,  and  have  scarcely  a 
parallel  elsewhere.  In  the  old  Court  of  Chancery,  professional 
etiquette  required  that  Queen's  Counsel  should,  within  a  year 
from  their  promotion  to  'silk,'  select  a  particular  Court  as  the 
scene  of  their  future  labours,  lliis  custom  had  much  to  recommend 
it,  and  gave  great  satisfaction  to  the  suitors,  securing,  as  it  did 
in  nineteen  cases  out  of  twenty,  the  personal  attendance  of  the 
leaders  retained ;  the  twentieth  case  being  that  in  which  they  hap*' 
pened  to  be  at  the  same  time  engaged  in  the  Court  of  Appeal  or 
the  House  of  Lords.  When  the  Judicature  Act  came  into  forc6 
in  November  1876,  it  was  decided  to  adhere  to  the  old  rule,  and 
accordingly  the  Equity  leaders  distributed  themselves  among  the 
several  Judges  of  the  Chancery  Division  as  they  had  previously 
done  among  the  Vice-chancellors.  In  the  early  days  of  trials  of 
actions  with  witnesses — a  novelty  then  in  Equity  procedure — some 
temporary  disturbance  of  these  arrangements  took  place  by  the 
introduction  of  Common-law  advocates  as  a  light  auxiliary  force, 
but  the  practice  fell  into  comparative  disuse  as  soon  as  it  was 
ascertained  that  there  were  no  mysteries  in  eross-examination, 
or  none  which  could  not  be  easily  fathomed.  Hius  the  Equity 
Bar  was  soon  abandoned  to  the  exclusive  management  of  its 
own  affairs  without  any  further  interference  on  tiie  part  of  the 
Circuiteers. 

This  peculiar  form  of  forensic  Home-rule  has  some  disadvan* 
tages.  The  idiosyncrasies  of  the  individual  Judge  become  obvious, 
in  course  of  time,  to  his  permanent  bar ;  and,  if  he  has  a  known 
weak  side,  it  is  constantly  exposed  to  attack.  Moreover,  Judges 
are,  after  all,  human  beings  with  personal  likes  and  dislikes,  which 
are  most  effectually  neutralized  when  they  sit  together.  With  a 
single  Judge  and  a  stationary  front  rank,  the  risk  of  creating  a  sense 
of  injustice  by  appearing  to  favour  one  man  above  another,  is  too 
serious  to  be  overlooked.  It  was  one  of  Sir  John  Eearson's  many 
merits  that  he  was  entirely  free  from  any  imputation  of  this 
sort.  He  knew  no  distinction  of  persons.  His  temper  was  doubt- 
less often  sorely  tried,  but  ite  evenness  was  never  ruffled.  Hie 
youngest  tiro  had  no  more  cause  to  feel  embarrassed  in  addressing 
him  than  the  most  accomplished  veteran,  for  his  uniform  courtesy 
was  extended  to  all  alike,  and,  as  he  was  not  over-anxious  about 
his  own  dignity,  it  effectually  took  care  of  iteelf.  Himself  per- 
fectly open  and  frank  minded,  he  was  incapable  of  unjustly 
suspecting  others.  Absolutely  without  personal  vanity,  he  did 
not  easily  take  offence.    In  a  word,  the  instincts  of  an  English 
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gentleman  were  parfc  and  parcel  of  his  nature,  and  gave  the  tone 
to  his  entire  bearing.  The  sturdy  independence  for  which  he 
was  noted  at  the  bar  clung  to  him  after  he  was  raised  to  the 
bench,  and  rendered  it  impossible  for  him  to  be  diverted  by  any 
fear  of  public  criticism  from  the  single  aim  which  actuated  hi6 
life — ^that  of  conscientiously  doing  his  duty. 

So  much  I  have  thought  it  right  to  say  as  to  the  moral  attri* 
butes  of  the  late  Judge.  Let  me  add  a  few  words  as  to  his  special 
intellectual  attainments.  It  is  no  part  of  my  purpose  to  discuss 
the  legal  value  of  his  numerous  decisions,  no  one  of  whit^h  was, 
I  believe,  ever  written  before  it  was  pronounced.  They  will  be 
foimd  scattered  through  the  last  ten  volumes  of  the  Chancery 
Division  Reports,  and  are  of  a  most  miscellaneous  description. 
The  present  method  of  assigning  causes  by  rota  has,  when  not  arti«- 
ficiaUy  meddled  with,  rendered  the  distribution  of  Chancery  busi- 
ness a  matter  of  pure  chance;  but  if  a  right  of  selection  had 
remained  to  the  suitor,  it  is  probable  that  Sir  John  Pearson's 
Court  would  have  absorbed  most  of  the  cases  involving  nice 
points  of  Conveyancing  and  Real  Property.  In  this  department 
of  law  he  was  learned  without  being  pedantic,  enjoying  a  passage 
from  Coke  upon  Littleton  or  Feame  on  Contingent  Remainders, 
as  keenly  as  statesmen  of  the  days  of  Pitt  and  Fox  enjoyed  their 
quotations  from  Yirgil  or  Horace. 

The  leading  feature  of  Sir  John  Pearson's  judgments  was 
their  sterling  good  sense,  and  this  was  evinced  quite  as  frequently 
in  those  that  are  not  reported  as  in  tiiose  that  are.  He  never 
allowed  himself  to  degenerate  into  a  judicial  machine,  and 
was  constantly  suggesting  short  cuts  which  put  an  end  to 
Family  or  other  differences  to  the  satisfaction  of  all  concerned. 
In  one  case,  I  remember,  he  took  the  bold  step  of  intimating  that 
he  should  indefinitely  postpone  judgment,  it  being,  in  his  opinion, 
undesirable  that  mutual  animosity  should  be  inflamed  by  carrying 
the  litigation  to  its  bitter  end.  This  stroke  of  Fabian  policy 
speedily  led  to  a  compromise  of  the  action,  and  as  both  parties 
were  in  the  wrong,  neither  had  any  reason  to  complain. 

I  do  not  detract  from  these  admirable  qualities  when  I  add  that 
Sir  John  Pearson  had  not  the  brilliancy  of  a  Bethell  or  a  Cairns. 
We  do  not  require  brilliancy  in  a  Judge  of  First  Instance.  What 
we  do  require  is  a  general  aptitude  for  coping  with  every  class 
of  business  that  comes  before  him,  coupled  with  a  capacity  for 
seizing  the  points  of  a  case  and  divesting  it  of  all  needless  details. 
The  judicial  faculty,  like  the  artistic,  involves,  for  its  due  exercise, 
a  sense  of  proportion.  It  is  but  lost  labour  to  pay  equal  attention 
to  the  texture  of  the  fringe  and  to  that  of  the  garment  to  'which  it 
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ifl  tacked.  Without  compression  and  concentration  the  business  of 
the  country  cannot  be  got  through  unless  the  number  of  our 
Judges  is  to  be  greatly  increased.  Especially  is  this  the  case 
in  actions  with  witnesses,  which  have  a  tendency  to  faJl  so  terribly 
into  arrear  as  to  drive  the  litigants  to  settle  on  aQy  terms  rather 
than  endure  the  law's  delays.  If  the  Lord  Chancellor  could  obtain 
a  return  of  the  number  of  briefs  in  this  class  of  actions  which  have 
been  gathering  dust  for  more  than  a  twelvemonth  in  the  chambers 
of  leading  equity  counsel,  he  might  make  out  a  strong  plea  for 
enlarging  the  judicial  staff;  if  he  could  also  get  at  the  number 
of  cases  which  have  been  strangled  in  their  birth,  or  reluctantly 
referred  to  private  arbitration  owing  to  the  inadequacy  of  our 
existing  judicial  arrangements,  he  might  succeed  in  softening  the 
hard  heart  of  the  Chancellor  of  the  Exchequer  himself. 

Three  illustrations,  out  of  many  that  might  be  ^ven,  of  the 
general  ability  of  the  late  Judge  may  be  fitly  inserted  here.  The 
first  and  second  came  imder  my  personal  observation.  Of  the 
third  I  have  been  lately  reminded  by  Lord  Justice  Bo  wen.  Li 
1882,  a  few  months  before  he  quitted  the  bar,  Mr.  John  Pearson 
unexpectedly  found  himself  entrusted  with  the  leading  brief  for  the 
defence  in  a  patent  action  set  down  for  trial  in  tiie  Court  of 
Mr.  Justice  Fry,  before  whom  he  then  practised.  The  specification 
of  the  patent,  which,  unfortunately  for  the  plaintiff,  contained  com- 
posite claims,  related  both  to  the  telephone  and  the  phonograph, 
and  the  case  was  one  which  could  not  be  properly  handled 
without  a  tolerably  close  acquaintance  with  abstruse  electrical 
and  mechanical  principles.  Of  the  former  at  least  Mr.  Pearson, 
who  had  never  since  he  left  Cambridge  allowed  himself  to  stray 
into  the  fascinating  paths  of  physics,  was,  as  he  freely  admitted 
to  his  associates,  almost  entirely  ignorant — about  as  ignorant 
as  Ampere  or  Faraday  of  the  'rule  in  Shelley's  case.'  Nowt 
electrical  conceptions  are  not  mastered  in  the  course  of  a  few 
days*  study,  depending,  as  they  do,  on  accurate  views  of  the 
persistency  and  transmissibility  of  force  under  conditions  not 
commonly  met  with.  Even  the  simplest  electrical  terms,  however 
well  explained  in  text-books,  will  not  be  fully  understood  by 
those  who  have  not  to  some  extent  observed  the  phenomena  they 
represent  in  the  course  of  actual  laboratory  work.  I  have  very 
recently  refreshed  my  memory  by  looking  through  the  59  printed 
folio  pages  which  contain  Mr.  John  Pearson's  address.  There  are 
a  few  curious  slips  in  it,  from  a  scientific  point  of  view,  but,  on 
the  whole,  it  is  a  most  creditable  performance  and  shows  consider- 
able knowledge  of  the  subject.  Professor  Sylvanus  Thompson, 
who  acted  as  his  mentor  both  in  and  out  of  Court,  has  siooe 
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described  to  me  the  pains  he  took  in  the  case,  and  how  desirous  he 
was  to  leave  no  stone  unturned  in  order  to  do  justice  to  his  client. 
The  second  illustration  is,  perhaps,  still  more  striking,  because 
there  was  not  the  same  opportunity  for  previous  preparation.  It 
happened  that  in  1883  he  was  called  upon  to  try  and  decide  the  case 
of  a  highly  intricate  chemical  patent.  The  '  New  Chemistry,'  if 
that  can  be  called  new  which  has  now  been  taught  for  a  quarter 
of  a  century,  had  been  up  to  that  moment  a  sealed  book  to  the 
late  Judge,  and  he  probably  then  for  the  first  time  heard  of  the 
laws  of  quantivalence  and  isomerism  in  connection  with  the 
synthesis  of  organic  compounds.  Yet  he  dealt  with  the  subject  in 
the  most  lucid  manner,  and  showed  that  he  thoroughly  knew  what 
he  was  about  by  dictating  to  Sir  Henry  Roscoe  the  conditions  under 
which  he  was  to  make  a  special  experiment  for  the  guidance  of 
the  Court.  His  judgment  was  reversed  by  the  Court  of  Appeal, 
but  one  of  the  three  Lords  Justices  dissented  from  his  colleagues 
and  delivered  an  elaborate  judgment  in  favour  of  Sir  John 
Pearson's  view.  (Badiscke  Anilin  und  Soda  Fabrik  v.  Levingiein^ 
24  Ch.  Div.  156  S.  C,  39  Ch.  Div.  366.) 

The  remaining  incident  to  which  allusion  has  been  made  occurred 
a  little  earlier  in  his  judicial  career.  Shortly  after  his  appointment 
it  fell  to  his  lot,  as  it  used  then  to  &11  to  the  lot  of  all  the  Equity 
Judges  who  had  been  appointed  since  the  Judicature  Act,  to  have  to 
go  on  Circuit.  As  Sir  John  Pearson  had  had  hardly  any  experience 
of  juries,  and  none  at  all  of  criminal  prosecutions,  the  situation  was 
embarrassing.  He  consulted  Lord  Justice  Bowen  as  to  what  Circuit 
he  should  choose,  if  choice  were  afforded  him,  and  he  was  advised 
to  select  the  Northern.  Now  the  Northern  Circuit  business  is  the 
heaviest  of  all,  but  then,  and  for  this  very  reason,  it  has  always  a 
very  strong  Bar;  and  the  advice  was  given  on  the  theory  that 
a  Judge  of  parts  and  good  sense,  with  experience  and  high-minded 
counsel  before  him,  cannot  go  very  far  wrong.  The  Lord  Justice 
tells  me  he  has  reason  to  believe  that  the  result  turned  out  to  be 
entirely  satisfactory,  and  I  well  recollect  hearing  Sir  John  Pearson 
say  that  he  felt  very  grateful  for  the  timely  hint. 

I  began  this  notice  by  recording  the  impressions  which  the  per- 
sonality of  Sir  John  Pearson  created  upon  those  immediately  about 
him.  I  cannot  conclude  it  better  than  by  returning  for  a  moment 
to  the  same  point.  The  last  words  which  he  spoke  to  any  member 
of  tiie  profession  were,  I  believe,  spoken  to  the  present  writer  in  the 
afternoon  of  April  17,  after  a  long  and  interesting  conversation  in 
his  private  room  at  the  Royal  Courts,  in  reference  to  his  distressing 
malady  and  the  operation  he  had  been  doomed  to  undergo.  He  had 
been  sitting  in  his  Court  during  the  usual  hours  with  exemplary 
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foriitade,  and  had  got  thzongfa  a  good  deal  of  interlocutory  business 
with  his  cnstomaiy  despatch.  As  the  interview  drew  to  a  dose 
and  I  had  expressed  a  fervent  hope  that  all  would  go  well,  he  rose 
and  said,  in  his  pleasant  way, '  Well,  my  dear  friend,  if  I  never 
come  back,  it  will  be  satisfactory  to  know  that  I  leave  no  judgment 
reserved  and  no  case  part  heard.'  The  next  morning  at  ten  o'clock 
he  surrendered  himself  into  the  hands  of  one  of  our  most  skilful 
surgeons,  but,  in  spite  of  all  the  resources  medical  science  could 
command,  and  of  all  the  alleviations  the  tenderest  nursing  could 
suggest,  he  succumbed  from  sheer  exhaustion  on  the  twenty-fifth 
day.  During  the  intervals  of  his  consciousness,  his  one  anxiety 
was  that  neither  the  public,  nor  his  bar,  should  sufier  by  a  prolonged 
closing  of  his  Court,  and  it  was  by  his  special  request  that  applica- 
tion was  made  to  the  Lord  Chancellor  to  provide  a  Judge  to  take 
his  place  in  the  first  week  of  the  Elaster  sittings.  His  characteristic 
sense  of  duty  and  thoughtfulness  of  others  were  with  him  to  the 
end.  We  followed  him  to  his  grave  in  Brompton  Cemetery  with 
sorrowful  and  loving  hearts.  And  as  we  looked  down  on  his  flowei^ 
strewn  coffin,  sunk  deep  into  the  fresh  dug  earth,  we,  one  and  all, 
felt  that  we  had  consigned  to  its  last  resting-place  the  tenement  of 
a  spotless  souL 
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REVIEWS  AND  NOTICES. 


[Short  notices  do  not  neoessarily  exclude  fuller  review  hereafter.] 

TAe  Lex  Aauilia.    By  Ebwin  Gruebbe,   Dr.  Jur.,   M.A..     Oxford: 
Clarendon  Press.    1886.    8vo.  zxv  and  ^^88  pp. 

The  resolution  of  the  authorities  of  the  University  of  Oxford  to  give 
more  prominence  than  hitherto  to  the  study  of  Roman  Law  as  embodied 
in  the  Digest  is  much  to  be  commended.  There  is  not,  of  course,  the  same 
necessity  for  familiarity  with  its  contents  as  in  Germany.  Over  a  great 
part  of  the  Empire  the  Jnstinianian  texts  are  still  formally  authoritative  ; 
and  in  the  Supreme  Court  at  Leipzig,  when  an  appeal  is  under  considera- 
tion from  Bavaria  say,  or  Wurtemburg,  or  one  of  the  Thuringian  duchies, 
one  may  hear  the  pleaders  quoting  the  words  of  Paul,  Ulpian,  or  Papinian 
as  freely  as  with  us  they  would  found  on  a  judgment  of  the  House  of 
Lords,  and  see  the  books  of  the  Corpus  Juris  passing  from  hand  to  hand 
on  the  bench  as  if  they  were  so  many  volumes  of  the  Statutes  of  the 
Realm.  Under  such  circumstances  a  fair  acquaintance  with  the  Digest 
and  the  Code  is  not  only  expected  of  but  is  essential  for  every  lawyer  who 
desires  to  make  way  in  his  profession;  and  the  Universities  make  pro- 
vision, more  or  less  ample,  for  his  introduction  to  the  study  of  them  as  part 
of  his  academical  instruction.  But  even  where,  as  in  England,  such  utili- 
tarian considerations  can  exercise  little  influence,  it  is  very  desirable  that 
the  law  schools,  whether  of  the  Universities  or  of  the  Inns  of  Court,  should 
do  what  they  can  to  encourage  the  study  of  something  more  than  the 
History  and  Institutes  of  the  law  of  Rome.  These  are  valuable  in  them- 
selves, and  a  knowledge  of  them  is  happily  now  universally  regarded  as 
a  necessary  part  of  the  training  of  every  aspirant  to  the  bar.  But  an 
element  in  their  value  is  this, — ^that  they  equip  the  student  for  the 
intelligent  appreciation  of  the  master-pieces  of  practical  jurisprudence 
preserved  in  tiie  Digest.  For  the  man  who  reads  Roman  law  as  a  pro- 
fessional training,  rather  than  in  the  expectation  of  having  to  deal  with 
it  as  authoritative  positive  law,  the  study  of  the  very  words  of  the  great 
jurists  of  the  first  two  centuries  and  a  half  of  the  empire  is  likely  to  prove 
more  profitable  than  the  most  careful  perusal  of  the  most  perfect  systematic 
treatise  of  a  Savigny,  a  Windscheid,  or  a  Brinz.  Be  the  doctrine  there 
expounded  ever  so  true,  precise,  and  complete  a  reproduction  of  that  con- 
tained in  the  Roman  texts,  yet  it  is  doctrine  only.  It  can  teach  little 
or  nothing  of  the  surpassing  art  of  the  Roman  jurists, — ^the  apparently 
instinctive  skill  with  which  they  dissected  a  case,  exposed  its  points,  and 
discovered  and  applied  the  rule  that  was  to  determine  the  question  to 
which  they  gave  rise. 

Sensible  of  the  importcmce  of  this  direct  intercourse  of  the  student  with 
the  coryphaei  of  Roman  jurisprudence.  Professor  Holland  and  Mr.  Shadwell 
a  few  years  ago  published  a  judicious  selection  of  titles  from  the  Digest. 
But  there  was  little  more  than  the  bare  text ;  the  apparatus  did  not  extend 
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beyond  a  brief  analytical  head-note  to  each  title,  and  a  few  references  to 
parallel  passages  in  other  parts  of  the  Corpus  Juris.  More  recently  Mr. 
Roby  has  published  the  title  De  Umfrudu,  which  he  has  furnished,  from 
the  abundance  of  his  stores,  with  a  wealth  of  notes  that  to  many  students 
is  apt  to  prove  an  embarras  de  richessea.  Now  the  Board  of  the  Law 
Faculty  of  Oxford  has  taken  up  the  matter;  and  has  prescribed  the 
title  Ad  Legem  AquUiam  as  a  subject  of  study  for  candidates  for  honours  in 
the  Final  School  of  Jurisprudence.  It  is  rather  a  favourite  title  for  aca- 
demical ezercitations,  and,  as  it  happens,  has  for  the  last  two  years  been 
prescribed  for  the  graduation  examination  in  Edinburgh,  along  with  that 
De  Ret  Vindieatione.  Its  advantage  is  that  it  is  of  much  human  as  well  as 
legal  interest ;  full  of  illustrations  that  attract  from  their  resemblance  to 
events  of  every-day  life,  and  comparatively  free  from  abstruse  technicalities 
of  law.  What  is  perhaps  a  disadvantage  is  this, — that,  although  of  consi- 
derable length,  it  wants  that  diversity  of  authorship  which  is  met  with  in 
many  other  titles.  That  Ulpian,  to  whom  we  owe  a  full  third  of  the 
Digest,  should  figure  largely  in  it,  is  natural ;  but  here  his  contribution 
runs  to  about  three-fourths  of  the  title,  while  that  of  Papinian,  aeuSwimi 
ingtnii  vir  et  merito  ante  alios  excellens  (Justinian  in  Cod.  vi.  42,  30),  does 
not  exceed  half  a  dozen  lines. 

Dr.  Qrueber,  whose  assiduity  as  Reader  in  Roman  law  is  on  all  hands 
acknowledged  to  have  conduced  materially  to  the  attainment  of  that  higher 
standard  in  legal  education  for  which  Oxford  has  of  late  years  been  dis- 
tinguished, is  of  opinion  that  this  new  departure  will  fail  to  produce  the 
good  results  the  Board  anticipate  unless  the  student  have  beside  him  a 
commentary  on  the  Aquilian  law  for  constant  reference.  I  am  disposed  to 
think — ^and  probably  Dr.  Orueber  will  not  dissent — that  tutorial  instruction 
would  be  more  advantageous,  especially  if  accompanied  with  a  printed 
memorandum  of  references  to  other  passages  in  the  texts  explanatory  of 
doubtful  and  incidental  points.  With  a  translation  and  commentary  always 
before  him  a  man  is  apt  to  take  things  too  easily,  to  shirk  independent 
research,  and,  above  all,  to  be  tempted  to  be  too  indulgent  to  his  memory 
as  regards  what  he  has  learned  in  his  Institutes.  With  tutorial  teaching  his 
attention  can  be  drawn  ever  and  again  to  the  merits  or  defects  of  the 
treatment  of  particular  passages, — a  thing  not  impossible,  but  that  would 
be  tiresome,  in  print ;  and  his  knowledge  can  be  tested  on  collateral  points 
of  law,  whose  apprehension  is  often  necessary  to  the  thorough  understanding 
of  the  question  directly  under  dkcussion,  but  familiarity  with  which  is  in  most 
cases  presumed  by  the  Roman  jurists.  It  is  for  this  reason  that  in  Germany, 
although  exegetical  courses  of  lectures  are  not  infrequent  in  the  Uni- 
versities, the  best  of  this  sort  of  work  is  done  in  the  so-called  frivaJUsaima 
or  in  the  law  seminaries  (Seminarievi),  Of  books  such  as  this  of  Dr. 
Grueber  and  that  of  Mr.  Roby  De  Vsufructu,  the  generally  prolific  press 
of  Germany  has  during  the  last  half  century  produced  but  few.  I  cannot 
at  this  moment  recall  any  others  than  Francke's  on  the  title  De  HerediUUie 
Petitions,  which  was  not  written  for  students  (and  is  prefaced  with  the 
remark  that '  a  commentary  on  a  single  title,  according  to  the  sequence  of 
its  constituent  fragments,  may  to  many  seem  strange,  and  at  the  present 
day  is  certainly  unusual ') ;  and  that  of  Bethmann-Hollweg  on  the  title  De 
Pignot'ilme,  which  was  a  reproduction  in  his  old  age  of  the  substance  of 
some  of  his  early  exegetical  lectures,  and  meant  to  serve  as  an  indication  for 
teachers  of  what  an  exegetical  course  should  be.  In  France  I  know  only 
of  Demangeat's  commentary  on  the  title  De  Duohue  Bete,  originally  a 
course  of  lectures,  and  PeUat's  two  volumes  on  the  titles  De  Bei  VindieaUane 
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and  De  Jure  DoUum,  both  written  for  private  study  by  men  preparing  for 
their  final  examinations.  This  paucity  of  treatises  of  the  sort,  especially  in 
Germany,  where  the  Digest  is  supposed  to  be  in  the  hands  of  every  lawyer 
and  every  law-student,  and  where  it  has  found  its  most  successful  inter- 
preters, seems  to  show  that,  according  to  the  experience  of  the  Continental 
law  schools,  oral  instruction  is  the  better  method  of  preparing  the  student 
intelligently  to  appreciate  the  ipsiasima  verba  of  the  great  Roman 
jurists. 

In  default  of  competent  tutorial  assistance  a  man  to  whom  the  Digest  is 
a  new  field  cannot  for  a  time  adventure  upon  it  very  profitably  without  some 
such  aid  as  this  which  Dr.  Qrueber  has  provided  for  him.  Though  intended 
primarily  to  meet  the  necessities  of  students  reading  for  the  Oxford  exami- 
nations, it  will  yet  be  welcomed  within  a  much  wider  circle  as  a  valuable 
contribution  to  an  extremely  interesting  branch  of  the  law,  and  as  a  repertory 
of  doctrine  on  tortious  damage  from  which  even  the  practitioner  may  derive 
many  a  useful  hint.  It  opens  with  an  Introduction,  *  intended  to  inform  the 
reader  shortly  as  to  the  use  of  the  Corpus  Juris  Civilis  in  general,  keeping 
however  in  view  the  special  topic'  to  be  dealt  with.  The  remainder  of  the 
volume  is  divided  into  two  Parts.  '  Part  I.  contains  an  interpretation  of  all 
passages  of  the  title  Ad  legem  Aquiliam,  in  the  order  in  which  they  follow 
each  other  in  the  Digest.  Part  II.  is  devoted  to  a  systematic  exposition  of 
the  Boman  law  of  damage  to  property ;'  and  is  followed  by  a  Summary,  which 
serves  so  far  the  purposes  of  a  table  of  contents  and  an  index.  In  the  First 
Part,  under  each  separate  passage  as  it  stands  in  Mommsen's  edition,  Dr. 
Orueber  gives  a  translation  and  a  commentary,  usually  adding  a  reference  to 
one  or  more  standard  modem  Oerman  text-books.  It  is  natural  that  he 
should  have  a  preference  for  the  authority  of  his  own  countrymen,  who  for 
the  last  hundred  years  have  stood  in  the  van  as  expositors  of  Roman  juris- 
prudence. But  only  one  of  those  whom  he  quotes  writes  in  any  detail  on 
the  Aquilian  law  (Pemice,  Die  Sachbeechcldigung) ;  and  for  his  immediate 
purpose  it  might  have  repaid  him  to  have  consulted  some  of  the  earlier 
treatises,  such  as  Antoine  Favre's  exegetical  commentary  on  the  statute  (in 
the  second  volume  of  his  Rationcdia  in  Pandecta8\  and  the  systematic  expo- 
sitions of  Suarez  de  Mendoza  (in  the  second  volume  of  Meerman's  Thesaurus) 
and  Gerhard  Noodt.  I  have  little  doubt  tliat  it  was  after  due  consideration, 
and  in  the  light  of  his  experience  as  a  teacher,  that  Dr.  Grueber  furnished 
each  separate  toxt  with  both  a  translation  and  a  commentary;  but  some 
critics  may  be  disposed  to  think  that  the  latter  might  have  been  sufficient, 
and  been  made  the  vehicle  for  the  explanation  of  any  words  or  phrases  that 
really  stand  in  need  of  interpretation.  As  regards  not  a  few  passages 
a  different  set  of  critics  may  dispute  the  necessity  of  anything  in  the  way  of 
comment,  holding  the  text  to  be,  alike  in  its  letter,  its  fact,  and  its  law,  as 
plain  as  any  amount  of  paraphrase  can  make  it.  There  may  be  some  truth 
in  both  criticisms  when  levelled  at  particular  texts.  But  great  part  of  the 
title  is  none  the  worse  of  translation,  and  still  more  of  it  stands  in  need  of 
comment ;  and  Dr.  Grueber  has  probably  followed  the  safest  course  in  avoid- 
ing exceptional  treatment  and  preserving  uniformity  of  method  throughout 
the  exegetical  division  of  his  book.  His  translations,  apart  from  a  few  slips 
of  no  great  moment,  one  or  two  avoidances  of  difficulties  by  simply  ignoring 
them,  and  a  somewhat  frequent  carelessness  in  the  use  of  particles,  are  fairly 
accurate  renderings  of  the  originals  ;  deficient  it  may  be  in  their  representa- 
tion of  the  vigorous  but  not  inelegant  straightforwardness  of  Ulpian  and  the 
more  rugged  force  of  Paul,  but  yet  clear  and  unconstrained,  though  occa- 
sionally revealing  that  their  author  is  writing  in  what  is  to  him  a  foreign 
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language.     This  is  not  so  apparent  in  the  commentaiy ;  and  in  the  syste* 
matic  exposition  that  follows  there  is  little  to  remind  one  of  it. 

This  Systematic  Exposition,  while  it  contains  a  certain  amount  of 
additional  matter,  mostly  historical,  is  suhstantially  (and  to  a  great  extent 
nnavoidahly)  a  repetition  in  another  shape  of  what  has  already  been  ex- 
plained in  the  Commentary.  In  sections  i  and  a,  Dr.  Omeber  discusses 
the  date  of  the  Aquilian  enactment,  and  its  relation  to  the  earlier  law  on 
the  subject  of  tortious  damage  to  property.  He  is  inclined,  with  moet 
authors  who  have  entered  upon  the  question,  to  regard  it  as  a  plebiscit  of 
the  year  of  Rome  467.  As  our  only  authorities  for  this  opinion  are  Theo- 
philus  and  one  of  the  scholiasts  of  the  Basilica,  some  writers  of  repute  are 
indisposed  to  place  much  reliance  upon  it ;  but  if  there  be  truth  in  the  theory 
of  Ferrini  (adopted  by  Zacbariae  von  Lingenthal,  the  greatest  living  master 
of  Byzantine  law)  that  the  so-called  Theophilus  was  originally  a  paraphrase 
of  Gains,  on  which  the  Justinianian  amendments  were  afterwards  engrafted, 
its  record  as  to  the  date  of  the  Aquilian  law  gains  in  trustworthiness.  The 
account  Dr.  Omeber  gives  of  the  provisions  of  the  Twelve  Tables  about  the 
penalties  of  wrongful  damage  to  property,  and  which  Ulpian  says  were 
mostly  displaced  by  the  Aquilian  law,  is  based  chiefly  on  Pemice's  book,  a 
monograph  by  Carl  Sell  on  the  decemviral  actio  de  rupUUi  BordendU^  and 
Voigt's  XII  Tafdn,  It  is  characterised  by  independent  judgment  to  a 
certain  extent ;  but  also,  I  think,  by  too  great  readiness  to  accept  the  pro- 
positions of  Voigt,  whose  reproduction  of  the  Twelve  Tables,  more  speculative 
than  any  previous  one,  is  made  use  of  (or  at  any  rate  quoted)  by  Dr. 
Orueber  in  preference  to  the  much  soberer  one  of  Schoell.  In  section  3  the 
attempt  is  made  to  settle  what  were  the  precise  words  of  chapters  i  and  3 
of  the  statute ;  (for  chapter  a  related  to  a  somewhat  different  matter,  and 
went  comparatively  early  into  disuse).    The  result  arrived  at  is  this : — 

Gap.  I.  Si  qitii  Bemun  lerTamTe  alienmn  aliezuunve  qnadrupedemve  peeadem  mjiiiJa 
Occident,  quanti  ea  res  in  eo  Anno  plorimi  faerit,  tAntom  aes  ero  dare  dAmnaB  esto. 
(If  one  liaye  unlawfolly  killed  another*B  slaye,  male  or  female,  or  another*!  fonr-footed 
gnudng  beait,  whatever  may  have  been  ita  mateet  yalae  during  the  year,  bo  maofa  in 
money  mnit  the  delinquent  pay  to  ita  owner.; 

Gap.  3.  Geteraram  rerun  (praeter  hominem  et  pecndem  ocdBOB)  ai  quia  alteri  danmom 
fimt,  quod  uBserit  fregerit  ruperit  injuria,  quanti  ea  ree  fuerit  in  diebuB  triginta  prozinuB, 
tantum  aea  domino  [ero  f]  di^e  damnaa  eeto.  (If  one  haye  done  to  another  patrimonial 
damage  of  other  thinn,  i.  e.  otherwiae  than  by  killing  a  slave  or  four-footed  gnudng 
beast  of  hiB,  in  that  he  has  unlawfully  burned,  broken,  or  torn  something,  whatever 
may  have  been  its  yalue  in  the  preceding  thirty  days,  so  much  in  money  must  the 
debnquent  pay  to  its  owner.) 

This  is  probably  as  near  a  reproduction  as  can  be  reached.  But,  differing 
from  Dr.  Orueber,  I  agree  witii  Pemice  in  thinking  that  the  parenthetical 
words  in  the  third  chapter  are  an  interpolation  of  Ulpian's.  Gains  (Dig.  ix. 
^)  5>  §  1)1  ^^  reciting  the  words  of  the  first  chapter,  says — H  injra  dknde 
eavehvr,  ut  adwrtus  infiUafUem  in  dupUjun  actio  esmt.  It  is  quite  true  that 
a  man  who  not  merely  disputed  the  amount  for  which  he  was  liable  in 
respect  of  a  wrongful  damnifying  act  charged  against  him,  but  denied  that  he 
had  committed  it,  became  liable  in  double  damages  under  both  heads  of  the 
statute.  But  probably  this  rule  was  originally  a  processual  one,  and  first 
appeared  in  so  many  words  on  the  Praetor's  Edict.  I  am  not  sure  that  Dr. 
Orueber  has  not  altogether  overlooked  this  duplication  in  his  Systemalic 
Exposition, — the  absence  of  an  index  renders  it  difficult  to  say  with 
certainty ;  but  at  any  rate  I  think  he  is  right  in  assuming  that  it  was  not 
referred  to  in  the  plebiscit  itself. 

A  statute  cast  in  so  rigid  a  mould  could  not  possibly  have  maintained  its 
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authority  all  throiigh  the  republic  and  the  empire,  and  still  survived  as 
positive  law  in  the  Justinianian  jurisprudence,  unless  it  had  undergone  a 
process  of  restriction  on  the  one  hand  and  expansion  on  the  other.  All  the 
agencies  that  in  course  of  centuries  bore  a  part  in  stripping  the  jus  civile  of 
its  too  tight-fitting  envelopments  contributed  to  this  process.  The  inter- 
preting jurists  narrowed  ita  application  by  reading  injwria  or  illegality  as 
if  it  were  culpa  or  fault ;  and  on  the  other  hand  widened  it  by  reading  the 
rvperii  of  the  third  chapter  as  if  it  were  ecrrupcrUy  and  thus  brought 
within  the  statute  every  sort  of  direct  damage  to  another  person's  property. 
But  the  greatest  advances  were  effected  by  the  Praetors  through  the  medium 
of  their  edicts.  Their  modus  operandi  was  the  promise  of  modified  actions 
on  the  statute  {yiUea  actiones)  or  actions  on  the  case  {acHcines  in  factwnfC)  to 
persons  complaining  of  patrimonial  loss  through  another's  misfeasance,  but 
who  nevertheless  were  not  entitled  to  a  direct  statutory  remedy,  either 
because  they  were  not  strictly  owners  of  what  had  been  damaged  and  so 
not  within  the  purview  of  the  enactment,  or  because  the  damage  had  been 
caused  only  mediately  instead  of  by  the  immediate  physical  action  of  the 
wrongdoer  upon  the  damaged  thing  or  person,  as  implied  in  the  oeeiderity 
U83erii,  fregcrit,  ruperii,  eorrup&rit  of  the  statute  and  its  interpreters.  The 
title  Ad  legem  Aquiliam  is  fall  of  allusions  to  the  three  different  classes  of 
actions  to  which,  under  praetorian  rules,  the  statute  gave  rise ;  for  in  the 
time  of  the  classical  jurists  the  distinction  was  very  &miliar,  and  possibly  of 
some  material  importance  processually.  Tet)  as  Dr.  Grueber  shows  in  an 
interesting  section  (§  4)  which  he  devotes  to  the  subject,  the  opinions  therein 
expressed,  as  to  whether  in  particular  circumstances  an  uiUia  acUo  or  an 
action  on  the  case  was  the  proper  remedy,  are  conflicting  and  irreconcilable. 
The  discrepancy  is  not  surprising,  for  a  shade  of  difference  in  the  details  of 
a  case  might  influence  a  jurist  in  one  direction  or  the  other ;  and  that  the 
compilers  of  the  Digest  should  not  have  thought  it  worth  while  to  attempt 
a  reconciliation  is  sufiiciently  accounted  for  by  the  &ct  that,  under  Ihe 
system  of  procedure  which  became  all  but  universal  in  the  time  of  Diocle- 
tian, and  was  still  in  observance  in  that  of  Justinian,  the  distinctions  had 
become  quite  immaterial.  It  is  a  little  strange  to  find  in  the  title  De 
negotiis  geatis  (Dig.  iii.  5,  46,  §  i)  a  declaration  of  this  immateriality  in  a 
passage  purporting  to  be  from  Paul's  Sentences.  He  is  speaking  of  the 
action  arising  upon  negoHorum  gestio  ;  and  the  observation  is  attributed  to 
him  that  it  was  of  no  importance  whether  it  was  firamed  as  an  ac^o  directa 
or  an  acHo  utilis,  since  the  subtleties  of  the  formular  system  had  disappeared 
with  the  general  adoption  of  the  extraordincMria  judieia,  and  the  two  actions 
had  become  equally  potent  and  equally  effectual.  This  must  surely  be  an 
interpolation  of  Tribonian's;  for  in  Paul's  time  the  formular  system  was 
still  in  full  vigour. 

In  the  next  four  sections  Dr.  Grueber  proceeds  to  consider  the  nature 
of  the  act  done  that,  according  to  the  matured  jurisprudence,  justified  pro- 
ceedings against  the  wrong-doer, — ^that  it  must  be  a  positive  act  and  not 
a  mere  omission  (§  5);  that  it  must  be  done  vnjvrid,  i.e.  otherwise  than 
in  the  exercise  of  a  right  (§  6) ;  that  it  must  be  attributable  to  fault,  culpa, 
on  the  part  of  the  doer  (§  7) ;  and  that  it  must  result  in  patrimonial  loss 
to  another  person  (§  8).  The  first  of  these  propositions  is  established  very 
satisfikctorily.  In  the  absence  of  oblrgation  express  or  implied,  conventional, 
l^gal,  or  constructive,  no  man  is  bound  to  do  anything  on  another's  behalf, — 
to  rescue  his  drowning  slave  from  the  river,  or  to  save  his  goods  from  the 
approach  of  fire ;  the  omission  to  do  so  therefore,  even  when  it  can  be  done 
with  perfect  safety,  is  in  law  no  wrong.     Some  of  the  cases  referred  to  in 
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the  text,  which  seem  at  first  sight  to  recognise  liability  for  nothing  more 
than  omission,  are  clearly  shown  to  be  no  exceptions  to  the  role  that  a  man 
was  liable  only  for  acts  of  commission.  For  example, — a  forester  pruning 
trees  by  a  road-side  neglected  to  shout  out  when  he  was  about  to  throw 
down  a  branch,  and  a  slave  passing  that  way,  whom  he  had  not  seen,  was 
hurt  by  it ;  a  husbandman  burning  refuse  in  his  field  went  to  sleep  insteul  of 
watching  the  blaze,  and  the  fire  caught  his  stubble,  spread  to  his  neighbour's 
field,  and  did  mischief  there ;  or  a  surgeon,  who  had  operated  on  a  slave 
with  apparent  success,  neglected  to  attend  to  the  after-cure,  and  in  consequence 
thereof  his  patient  died.  In  all  these  cases  the  act  done,  though  per  se 
perfectly  lawful,  was  yet  such  as  to  require  some  precautions,  or  some  subse- 
quent care  and  attention,  so  as  to  prevent  its  possibly  becoming  harmful ;  their 
omission  was  held  to  make  the  otherwise  lawful  act  a  culpable  one;  and 
if  harm  ensued,  it  was  properly  attributed  to  the  positive  act,  and  not 
to  the  omission,  however  much  the  latter  might  appear  to  be  the  immediate 
cause  of  damage.  As  for  what  Dr.  Grueber  reganls  as  the  double  require- 
ment of  injuna  and  ctdpctj  I  have  considerable  misgiving.  As  I  read 
ihe  texts  it  appears  to  me  that  for  the  objective  injuria  of  the  statute 
a  more  advanced  jurisprudence  substituted  subjective  culpa,  and  that  in  the 
language  of  the  classical  and  Justinianian  jurisprudence,  so  far  as  the 
Aquilian  law  was  concerned,  the  words  were  synonymous.  The  general 
idea  involved  in  Aquilian  culpa  is  thus  stated  (p.  223) : — 

'  Acoording  to  the  deoiiioni  of  th«  Roman  jurists  a  person  u  considered  to  be  in  eulpa 
if  he  has  not  obserred  the  conduct  which,  under  the  particular  oimmutances,  would 
haye  been  obterred  by  a  diliffetu  paier  famiUat.  A  diligent  paUr  familioM,  however, 
is  with  the  Romans,  as  a  good  houfekeeper  is  with  us,  a  person  who  is  poBseased  of  the 
qualities  (skill,  knowledge,  experience)  required  for  his  work,  and  who  also  makee  the 
efforts  necessary  to  attain  his  object,  and  takes  within  the  whole  province  of  his  action 
due  care  and  foresight.  Whatever  such  a  man  is  accustomed  to  do  or  to  forbear  from 
doing  is  to  be  observed  in  order  to  avoid  the  objection  of  culpa  (or  culpa  Uvis).  But 
the  conduct  of  the  diligem  paicr  familias  implies  only  an  average  standard.  No  one 
can  reasonably  expect  from  a  man  that  he  should  be  possessed  of  qualities  which  are 
rarely  to  be  found  amongst  men,  or  that  he  should  use  the  utmost  strength  of  which  he 
is  capable,  or  that  he  should  be  as  cautious  and  careful  as  a  man  possibly  can  be.  The 
stanaard  is,  however,  an  objective  one.  It  is  true  the  conduct  of  a  diligent  paier 
familiae  will  vary,  but  it  will  vary  only  in  accordance  with  the  circumstances  (St  the 
case :  the  amount  of  the  skill,  strength,  foresight,  will  always  be  determined  by  the 
nature  of  the  business  or  work  to  be  done,  and  in  so  far  the  standard  is  one  and  the  same 
for  everybody  under  the  same  droumstances. 

*  In  accordance  with  the«e  views  a  diligent  paUr  familiat  will  not  undertake  any 
work  which  he  is  not  capable  to  do,  and  he  will  sometimes  bestow  a  higher  and  same- 
times  a  lower  degree  of  effort  and  care.  Consequently  sometimes  a  comparatively  high 
degree  of  diligence  is  required  in  order  to  avoid  damage  to  one's  fellow-creatures,  whilst 
in  other  cases  very  little  diligence  is  sufficient  to  avoid  liability  on  account  of  damage  to 
property. 

******* 

'  Not  absolutely  the  omission  of  every  conceivable  care,  but  only  of  such  care  as 
reasonably  might  have  been  taken  under  the  given  circumstance^  is  to  be  taken  into 
account,  and  in  this  sense  the  sentence  in  Dig.  h.  i.  44,  pr. — in  lege  Aquilia  et  levittima 
culpa  venitf  is  to  be  understood.  If  only  the  slightest  thing  should  be  neglected,  which 
would  have  been  observed  by  a  diligent  paier  familiat  in  the  particular  case,  liability 
under  the  Aquilian  statute  would  follow.' 

This  is  quite  unexceptionable  ;  and  its  application  by  Dr.  Grueber  to  indi- 
vidual cases,  alike  in  the  Commentary  and  the  Systematic  Exposition,  for  the 
most  part  leaves  nothing  to  be  desired.  He  concedes  that  the  nature  and 
degree  of  diligentia,  i.  e.  skill,  care,  foresight,  and  attention  required  of  a  man, 
in  order  to  prevent  what  was  done  by  him  proving  hurtful  to  another, 
necessarily  varied  according  to  circumstances ;  yet  quite  as  correctly  repro- 
bates the  idea  that,  so  far  as  the  Aquilian  law  was  coucemed,  there  was  any 
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recognition  of  gradation  of  culpa.  Whereyer  there  was  defect,  even  the 
slightest,  in  the  diliffenHa  appropriate  to  the  particular  case,  there  there 
was  held  to  be  fault  for  which  the  delinquent  was  responsible.  But  I  must 
enter  my  protest  against  the  employment  by  Dr.  Grueber  of  the  phrase  CulpoF- 
eampefuaUon  in  connection  with  the  doctrine  of  contributory  fault.  A 
barber  had  placed  his  shaving  chair  outside  his  booth,  close  to  a  playground 
where  some  game  of  ball  was  going  on ;  while  operating  on  a  slave  his  razor 
was  struck  with  the  ball,  with  the  result  that  a  gash  was  made  in  the  slave's 
throat ;  Ulpian  sa3rs  that  the  barber  was  in  fault  in  setting  his  chair  in  so 
dangerous  a  situation,  but  that  if  the  slave  knew  of  the  proximity  of  the 
playground  he  also  was  in  fault,  and  that  his  owner's  claim  under  the  sta- 
tute would  consequently  be  excluded  (Dig.  ix.  2, 1 1,  pr.).  A  comical  illustra- 
tion, suggestive  of  the  blue  skies  and  free-and-easy  habits  of  Italy ;  but,  on 
Ulpian's  hypothesis,  a  good  enough  illustration  of  contributory  fault  excluding 
Aquilian  reparation :  not  however  because  the  slave's  fault  balanced  and  was 
to  be  set-off  against  that  of  the  barber,  but  on  the  principle  embodied  in  the 
brocard — qui  sua  culpa  damnum  aerUU,  damrmm  gerUire  non  censetur  (comp. 
Dig.  1.  17,  203).  Neither  in  this,  nor  in  any  other  of  the  illustrations 
of  contributory  mult  that  are  scattered  through  the  title  Ad  legem  JquUiam, 
IB  there  the  slightest  allusion  to  campenaatio  eulpae.  It  would  have  been 
strange  if  there  had  been.  The  culpa  on  the  one  side  was  not  of  the  same 
character  as  that  on  the  other ;  that  of  the  barber  caused  loss  to  the  slave's 
owner,  but  that  of  the  slave  caused  none  to  the  barber ;  the  first  condition, 
therefore,  of  compensation,  according  to  the  Eoman  meaning  of  the  word, 
was  absent,  namely,  claim  and  counterclaim.  As  Demelius  has  shown  in 
Ihering's  Jahrimch  (vol.  v.  pp.  52  sq.),  it  is  not  oftener  than  three  or  four 
times  altogether  that  we  encounter  in  the  Digest  the  phrases  eampensaiio 
eulpae  or  eompensatio  deli ;  and  in  every  case  there  is  claim  and  counter- 
claim between  two  parties  standing  to  each  other  in  some  relation  that 
imposed  obligation,  e.  g.  two  partners  each  accusing  the  other  of  negligence 
in  business  which  had  caused  loss  to  the  copartnery,  husband  and  wife  each 
accusing  the  other  of  infidelity,  and  claiming  the  pecuniary  penalties  that  on 
divorce  fell  upon  the  guilty  party.  Speaking  of  the  requirement  of  damnum 
(p.  234)  Dr.  Orueber  says  that '  where  there  is  a  corporeal  violation  of  a 
thing,  but  no  loss  of  property  resulting  from  it,  the  Aquilian  action  will  not 
be  applicable.'  The  language  is  unfortunate,  for  it  gives  expression  to  an 
idea  that  must  have  been  very  far  from  the  author's  mind.  A  man  whose 
slave  was  run  down  and  had  his  arm  broken  by  the  carelessness  or  want  of 
skill  of  the  driver  of  a  carriage,  did  not  thereby  lose  his  property  in  his 
slave,  yet  undoubtedly  was  entitled  to  an  action.  Manifestly  what  Dr. 
Grueber  means  is  that  action  would  not  lie  (or  at  least  be  of  any  avail)  unless 
the  negligence  complained  of  had  caused  some  patrimonial  loss  to  the  com- 
plainer,--diminisheid  the  value  of  his  slave,  deprived  him  of  the  benefit  of 
the  latter's  industry,  or  put  him  to  expense  in  his  cure. 

In  sections  9-1 1  the  questions  are  discussed — by  whom  could  the  action 
be  raised,  and  against  whom  was  it  to  be  directed  1  Under  the  statute  it 
was  competent  only  to  the  owner  {erus)  of  the  slave  &c.  killed,  hurt,  or 
damaged.  The  praetorian  amendments,  however,  conceded  it  to  bonaefidei  pos- 
sessors, and  persons  enjoying  a  limited  right  in  re,  such  as  usufructuaries  and 
pignorate  creditors ;  and  even  went  so  far  as  to  allow  an  action  on  the  case 
to  a  man  who  himself,  or  whose  filiurfamilias,  had  been  culpably  hurt  or 
disabled.  There  is  a  good  deal  of  nice  law  connected  with  this  branch  of 
the  subject ;  it  is  handled  by  Dr.  Grueber  very  fully,  and  most  of  his  con- 
dusions  seem  in  harmony  with  the  texts.     In  particular,  I  may  refer  to  his 
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diaeoMon  of  the  relative  righte  of  the  owner  and  naafractnaiy  of  a  alaTe 
(say),  killed  or  permanently  injured  by  a  third  party.  There  is  within  ihe 
title  Ad  Ug&n  AqidKam  no  distinct  statement  who  had  the  right  to  sue  for 
damages, — whether  aetion  was  competent  to  both  owner  and  asufraetnaiy, 
each  for  his  interest,  or  whether  it  was  not  confined  to  the  usafroctoary, 
and  he  bound  to  hold  any  damages  recovered  by  him  in  quasi-usufruct,  widi 
reversion  to  the  owner.  Dr.  Grueber  adopts  the  first  view.  And  I  think 
rightly.  When  a  thing  was  stolen  from  a  usufrnctuary,  a  separate  actio 
fwrii  was  competent  boUi  to  him  and  to  the  owner  (Dig.  xlvii  a,  46,  81) ; 
and  there  is  hardly  room  for  doubt  that  the  same  rule  must  have  been  fol- 
lowed where  the  thing  usufrncted  was  not  stolen  but  damaged.  How  the 
respective  interests  of  the  parties  were  assessed  is  another  question. 

In  several  of  the  cases  that  occur  in  the  title  one's  first  impression  is 
that  the  rule  confining  the  right  of  action  to  an  owner,  hanaefidd  possessor, 
or  party  with  a  limited  real  right — ^there  was  an  exception  in  favour  of  a 
tenant  &rmer  who  had  sufiered  damage  in  consequence  of  some  one  having 
sown  tares  amongst  his  crop— must  od^n  have  operated  unequally.  A  slave 
was  bequeathed  to  a  legatee ;  before  the  heir  had  accepted  the  succession 
the  slave  was  killed  by  a  third  party;  according  to  Ulpian  (fr.  15,  pr.,  ad 
Ug,  AquU.)  the  legatee  was  without  a  remedy.  The  right  of  action  was  in 
the  inheritance,  became  available  to  the  heir  on  his  entry,  and  remained 
with  him  {apud  h&ndan  remaneai).  But  (continues  Ulpian)  if  the  slave 
was  only  wounded,  then  the  heir  after  entry  had  to  cede  his  action  to  the 
legatee.    Says  Dr.  Grueber  in  explanation  (p.  51) : — 

'  Tlia  result  Uins  urived  at  ii  itrange :  if  the  r«r  legaia  ie  wholly  deitroyed,  the 
legatee  does  not  reoeiye  Anything;  whilit  the  heir  gets  oompeoeation  in  hii  place ;  if  it  is 
omy  partly  deetrored,  the  legatee  reoeivee  the  tmng,  m  well  m  oompenaation  for  the 
dsinage  done.  Tlus  enomaly  ie  explained  by  the  peculiar  nature  of  the  eariy  law  of 
legacies.  *  If  a  thing  was  bequeathed  by  a  legaium  per  tfindieationem,  the  only  remedy 
giyen  to  the  legatee  was  the  rei  vindieaiio,  by  which  he  oonld  dalm  the  thing  firom  every 
possessor ;  bnt  he  had  no  personal  action  against  the  heir  to  secure  fulfilment  of  the 
disposition  of  the  testator. 

'  Under  the  law  of  Justinian,  however,  a  legatee  to  whom  property  of  the  testator  was 
left,  not  only  acquired  an  aetio  iu  rem  (ret  vimUeah'o),  but  had  besides  an  oeHo  ta 
pereanam  against  the  heir  or  other  person  who  was  burdened  with  the  bequest  (Wind- 
scheid,  {{  646,  647  ;  Amdts,  {(  558,  560).  Being  thus  a  creditor,  the  legatee  could 
daim,  l^e  every  other  creditor,  in  case  of  its  having  become  impossible  to  give  the  thing 
due  to  him,  cession  of  those  actions  which  were  created  by  the  event  (L  e.  fwrtmm^ 
dammtm  i^furia  datum)  from  which  the  impossibility  arose  (aig.  D.  18,  i,  35,  (  4 ; 
D.  19,  I,  13*  f  la  ;  D.  43,  34,  11,  f  f  8-10;  D.  47,  a,  14,  pr. ;  Amdts,  $  253).  Hence 
it  follows  that,  if  the  rer  legdta  had  been  destroyed,  hereditate  Jaeenie,  as  supposed  in 
the  pssssge  above»  the  aefio  Uffie  ApiilMe,  which  had  passed  over  as  a  portion  of  the 
inheritance  to  the  heir,  had  to  be  transfened  to  the  legatee,  in  lieu  of  the  thing 
destroyed.* 

Here  Dr.  Qrueber  is  not  so  happy  as  usual  in  his  comment.  He  ends  by 
contradicting  the  statement  which  he  proposes  to  explain ;  for,  while  Ulpian 
says  that,  when  the  legated  slaye  had  been  killed  in  the  circumstances 
supposed,  the  action  agamst  the  third  party  who  had  killed  him  remained 
with  the  heir,  Dr.  Orueber  says  that  ^e  latter  was  bound  to  assign  it  to 
the  legatee.  He  reaches  his  conclusion  by  assuming  that  the  rule  stated  in  the 
Digest,  and  excerpted  from  TJlpian's  Commentary  on  the  Edicts  was  altered 
or  set  aside  by  '  the  law  of  Justinian.'  What  does  this  mean  9  No  one 
knows  better  than  Dr.  Orueber  that  the  Emperor,  in  his  constitution  sanc- 
tioning the  Digest,  declared  that  every  proposition  it  contained  was  to  he 
regarded  as  of  his  enactment,  and  to  be  accepted  not  as  a  dictum  of  its 
original  author  but  as  an  authoritative  statement  of  Justinianian  law. 
Further,  is  it  not  an  altogether  gratuitous  assumption  to  suppose  that  Ulpian 
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was  speaking  of  a  legatum  per  vindicaHanem  rather  than  of  one  per  damna- 
iionem  f  There  is  sot  a  word  in  the  passage  to  justify  it.  Bat  even  if  it  was 
a  legacy  j)er  vindiecUionem  that  he  had  in  view,  that  would  not  he  sufficient 
to  account  for  what  Dr.  Grueher  calls  'the  anomaly*;  for  hefore  Ulpian's  time 
the  Neronian  Senatusconsult  had  given  a  legatee  the  right  to  treat  his  hequest 
as  one  per  damnationem  (with  a  personal  action  against  the  heir)  whenever 
he  was  prejudiced  by  the  fact  of  its  having  been  left  per  tdndiecUiimem  (Uip. 
Frag.  xziv.  §  1 1  a).  The  true  explanation  of  the  matter,  in  the  time  alike 
of  Ulpian  and  of  Justinian,  was  this, — that,  if  a  thing  bequeathed  had 
become  extinct  before  the  heir's  entry,  the  bequest  was  useless.  The  thing 
bequeathed  had  never  been  the  property  of  the  legatee,  his  ownership  being 
conditional  on  the  heir's  entry  {Qui.  ii.  §  194),  and  so  he  could  not  have  the 
actio  legia  AquUiae  as  owner ;  while  he  could  claim  nothing  from  the  heir 
as  an  equivalent  for  what  he  had  been  deprived  of,  seeing  that  an  obligation 
ex  tesiamento  was  ^ricH  juaie,  and  the  heir,  if  neither  in  culpa  nor  in 
maraf  not  bound  for  anything  but  what  had  been  actually  bequeathed  (Dig. 
xlv.  I,  23).  When  however  the  object  of  bequest  was  not  extinct,  but 
still  in  rerum  ncUura  when  the  heir  entered,  he  was  bound  to  deliver  it  to 
the  legatee,  and  that  eum  onrni  causa ;  and  an  action  on  the  Aquilian  law, 
that  had  arisen  in  consequence  of  damage  done  to  it,  was  part  of  the  omma 
oaiMo,  and  therefore  had  to  be  ceded. 

The  texts  Dr.  Orueber  notes  in  support  of  his  proposition  that  every 
creditor  was  entitled  to  cession  of  actions  created  by  an  event  which  had 
rendered  fulfilment  of  his  debtor's  obligation  impossible,  refer  to  cases  of  ftonos 
Jideiy  not  of  stricH  juris,  obligation.  The  promissar  in  an  ordinary  stipulation 
was  in  exactly  the  same  position  as  the  heir  in  the  passage  from  Ulpian 
just  criticised;  if  he  had  engaged  to  give  (say)  a  slave  to  the  stipuLetnt, 
and,  the  due  time  for  delivery  not  being  past^  the  slave  was  killed  by  a 
third  party,  the  promiser  was  relieved  entirely  from  his  obligation,  and 
not  bound  even  to  assign  to  the  stipujant  his  action  against  the  delinquent 
(Dig.  xlv.  I,  23);  for  his  obligation  to  the  latter  was  strieti  juris,  not 
bonaejidei,  ^e  result  seems  somewhat  startling, — ^that  the  stipulant,  who 
was  really  most  interested  in  the  survivance  of  the  slave,  lost  him  and 
got  no  equivalent ;  while  the  promisor,  who  was  only  nominally  interested 
in  virtue  of  his  titular  ownership,  got  damages  against  the  third  party  who 
had  killed  the  slave,  without  being  liable  in  damages  or  otherwise  to  the 
stipulant  to  whom  he  had  undertaken,  but  was  unable,  to  deliver  him.  It 
appears,  however,  from  a  passage  in  the  title  De  dolo  maHo  (Dig.  iv.  3,  18, 
§  5) — which  I  think  has  escaped  the  notice  of  Dr.  Orueber — ^that  equity 
made  a  stand  against  the  rigorous  application  of  this  rule  of  law;  'n 
serous,  quern  tu  mihi  pronUseras,  alius  oceiderU,  de  dolo  mdlo  actionem  in 
eum  dandam  pierique  reete  putant,  quia  tu  a  me  liheratus  sis :  ideoque  legis 
AqutUae  acHo  tibi  denegahUur*  (if  a  slave,  whom  you  had  stipulatonly 
promised  me,  have  been  killed  by  a  third  party,  most  authorities  think,  and 
rightly,  that  I  am  entitled  to  an  action  against  him  de  dolo  maio,  since  you 
are  freed  from  your  obligation  to  me ;  consequently  you  will  not  be 
allowed  an  action  against  him  under  the  Aquilian  law).  The  question 
how  this  was  worked  out  leads  into  a  field  of  speculation  and  conjecture. 
In  the  ordinary  case  an  a^io  de  dolo — which  was  a  subsidiary  action, 
granted  only  when  no  other  remedy  was  available — ^implied  a  suggestion 
of  evil  intent  on  the  part  of  the  individual  against  whom  it  was  levelled : 
was  it  so  herel  or  was  the  action  allowed  where  the  killing  that  had 
deprived  the  stipulant  of  the  benefit  of  his  contract  was  due  to  nothing 
more  than  carelessness  9    Cujas  (Naples  edition,  vol.  v.  p.  151)  seems  to 
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take  the  latter  yiew;  and  certainly  there  is  no  limitation  in  the  text. 
AsBuming  (without  maintaining)  it  to  have  been  so,  one  can  understand 
that,  if  the  stipulant  was  the  first  to  move  in  the  matter,  instituting  his 
aetio  de  doh  and  recovering  damages  from  the  third  party  who  was  to 
Uame  for  killing  the  slave,  a  subsequent  action  on  the  Aquiliau  law  by  the 
promiser  might  be  defeated  by  a  plea  by  the  delinquent  defendant  that 
he  had  already  paid  damages  to  the  stipulant  and  that  the  plaintiff  liad 
no  longer  any  interest.  But  what  if  the  promiser  was  the  first  to  move, 
and  the  delinquent,  knowing  nothing  of  the  contract  and  the  claim  of  the 
stipulant,  admitted  liability,  submitted  to  an  assessment  of  damages,  and 
paid  the  judgment  debt  1  I  take  it  that  the  judgment,  and  the  bona  fide 
payment  in  obedience  to  it,  would  be  a  sufficient  answer  to  any  subsequent 
acHo  de  ddo  brought  against  the  delinquent  by  the  stipulant.  It  may 
be  that  the  latter  would  then  be  entitled  to  a  emdieiio  sine  causa  against 
the  promiser  to  enforce  transfer  by  him  of  the  damages  he  had  improperly 
recovered.     But  on  all  this  the  texta  are  silent. 

To  return,  however,  to  Dr.  Qrueber.  After  explaining  very  clearly  in 
section  1 1  who  it  was  that  was  properly  called  as  defendant  in  the  Aquilian 
action,  and  noting  the  circumstances  in  which  a  noxal  action  was  appro- 
priate, «.  e,  one  against  a  master  on  account  of  mischief  done  by  his  slave,  and 
in  which  the  former  had  the  alternative  of  either  paying  damages  or  sur- 
rendering the  delinquent,  he  indicates  in  section  la  the  nature  of  the  evidence 
applicable  to  the  action,  and  in  section  13  proceeds  to  show  what  was  its 
object, — what  the  plaintiff  was  entitled  to  get  by  it  According  to  the 
letter  of  the  statute,  when  a  slave  or  four-footed  grazing-beast  was  wrong- 
fully killed,  the  owner  was  entitled  by  way  of  damages  to  a  sum  equal  the 
greatest  price  he  could  have  got  for  it  at  any  time  within  the  previous 
twelve  months,  with  duplication  (probably  processual)  if  the  killing  was 
denied ;  while  for  woundUng  a  slave  or  grazing  quadruped,  or  killing  or 
wounding  any  other  animal,  or  destroying  or  damsging  any^iing  inanimate,he 
was  entitled  to  its  greatest  value  at  any  time  during  the  previous  thirty 
days  where  it  was  wholly  destroyed,  and  (as  we  may  assume)  the  difference 
between  its  value  then  and  its  diminished  value  when  it  was  merely  damaged, 
with  duplication  contra  infUianUm,  Oradually,  however,  this  principle  of 
assessment  underwent  modification,  especially  when  the  action  was  in 
respect  of  the  killing  of  a  slave  or  animal ;  the  owner  being  held  entitled, 
over  and  above  their  greatest  market  value  during  the  previous  year,  to 
reparation  for  all  the  loss  he  had  sustained,  or  profit  he  had  failed  to  msJce, 
in  consequence  of  their  death,  but  still  with  reference  to  the  same  period. 
All  this  is  explained  and  illustrated  by  Dr.  Qrueber.  He  seems  to  me, 
however,  to  state  the  proposition  rather  too  absolutely — that  for  the  qtuaUi 
ea  res/ttertt  of  the  statute  the  later  jurisprudence  substituted  the  itUeresse 
(or  id  quod  interest  actaris).  This  was  so  in  actions  under  the  third  chapter ; 
there  the  value  of  the  danuiged  article  was  often  a  matter  of  minor  con- 
sideration, loss  or  expense  irrespective  of  value  being  the  object  of  the 
plaintiff's  claim.  But  under  the  first  chapter,  what  was  claimed  in  the 
classical  and  Justinianian  law  was  the  value  plus  the  interesse :  ^plaeuit 
non  solum  peremti  corporis  aestimaiionem  habendam  esse,  ....  sed  eo 
amplius  quidquid  praeierea  perenUo  eo  eorpore  damni  nobis  adlatum  fuerit ' 
(Inst.  iv.  4, 10).  In  assessing  danmges  no  account  was  taken  ofqffectiones  (Dig. 
ix.  a,  33,  pr.), — ^what  Dr.  Qrueber  designates  by  the  Qerman  phrase  Affie- 
tums^nteresse,  but  may  quite  adequately  be  rendered  by  '  sentimental  con- 
siderations,'— such  as  that  a  slave  killed  had  been  very  dear  to  his  owner  as 
being  his  natural  son,  or  as  having  been  his  playmate  in  his  youth :  patii- 
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monial  value  and  patrimonial  interest  could  alone  be  considered.  This 
was  80  even  when  a  man,  thanks  to  the  extension  of  the  principle  of  the 
statute  by  praetorian  intervention,  was  suing  in  respect  of  iigury  done 
to  one  of  his  JUiifamilicu;  lie  could  claim  nothing  on  account  of  his 
child's  sufferings,  nor  yet  on  account  of  his  disfigurement ;  all  he  could  de- 
mand was  recompense  for  costs  incurred  through  the  child's  illness,  and  for 
the  loss  he  had  sustained  in  being  deprived  of  the  child's  earnings.  (It 
occurs  to  me,  by  the  way,  that  Dr.  Grueber,  on  page  i8,  overstates  the  ex- 
tent of  the  later  changes  in  the  relations  between  jKUer/amUiaa  and  JUitu^ 
famUifis,  when  he  says  that  the  rule  that  *  the  father  acquired  ownership  in 
the  earnings  of  his  son '  was  '  altered  by  the  law  of  Justinian ; '  for  earnings 
referable  to  the  j)eeuliumprofectiemm  continued  to  belong  to  the  pat&ifamilias 
as  before.)  That  a  father  could  have  no  action  when  his  son  had  been 
not  hurt  merely  but  killed,  and  that  children  could  have  no  action  when 
their  father  had  been  killed,  and  the  family  perhaps  thus  deprived  of  its 
only  bread-winner,  is  commonly  said  to  be  a  necessary  consequence  of  the 
principle  that  the  flesh  and  blood  of  a  freeman  had  no  market  vflJue — liberwn 
carpus  nuUam  recipit  ctestimcUionem  (Dig.  ix.  3,  7).  If  Dr.  Orueber^s 
opinion  were  correct,  that  in  the  later  jurisprudence  the  interesae  had  be- 
come the  real  object  of  the  action,  this  explanation  would  be  insufficient ;  for 
a  paterfamilicu  was  as  much  deprived  of  his  son's  earnings  by  his  death  as  by 
his  being  maimed  for  life,  and  the  medical  expenses  might  have  been  as  great 
in  the  one  case  as  in  the  other.  But  accept  the  view  indicated  above, — that, 
while  a  claim  under  the  third  chapter  might  be  only  for  the  itUerease^  under 
the  first  the  principal  claim  was  for  the  value  of  the  corpus  that  had  been 
killed,  and  the  claim  for  the  interesse  only  an  accessory  one  that  could  not 
stand  alone, — and  we  have  at  once  a  consistent  explanation  of  the  position. 
Avery  recent  writer  (Van  Wetter,  Les  obligations  en  droit  Romaiut  vol.  iii. 
p.  406)  contends  that  as  a  freeman,  who  had  been  permanently  disabled 
through  another  person's  fault,  was  entitled  to  recover  in  name  of  damages 
such  a  sum  as  would  be  fair  compensation  to  him  for  his  inability  to  earn 
anything  during  the  remainder  of  his  life  (Dig.  ix.  i,  3  ;  ix.  3,  7),  so  one 
that  was  mortally  injured  must  have  been  entitled  to  the  same  remedy — ^an 
action  on  the  third  chapter  of  the  statute — concluding  for  damages  on  the 
same  footing ;  and  that  as  the  action  thus  commenced  would  pass  to  his  heirs 
on  his  death,  they  practically  had  an  action  of  damages  on  account  of  his 
having  been  killed.  I  do  not  see  why  the  freeman  mortally  injured  could 
not  have  instituted  such  an  action,  nor  do  I  doubt  that  on  his  death  it 
might  be  continued  by  his  heirs ;  but  I  take  it  that,  when  it  came  to  the 
assessment  of  damages,  the  compensation  awarded  would  be  for  loss  of  earn- 
ings down  to  the  moment  of  death  and  no  further.  Look  at  it  how  we 
may,  it  seems  to  me  impossible  to  deny  that  children  got  no  compensation 
for  the  wrongful  killing  of  their  parent,  however  substantial  the  patrimonial 
loss  they  thereby  sustained. 

With  a  final  section  (sect.  14)  on  the  essentially  penal  character  of  the 
Aquilian  action  and  the  consequences  therein  involved.  Dr.  Orueber  brings 
to  a  conclusion  a  book  that,  taken  all  in  all,  is  a  satisfactory  comment  on 
and  exposition  of  the  interesting  title  with  which  he  has  had  to  deal.  It 
is  one  that  is  sure  to  increase  his  reputation  for  a  wide  acquaintance  with 
the  law  of  Rome,  and  that  manifests  very  considerable  capacity  fot  commu- 
nicating his  knowledge  to  others  simply,  lucidly,  and  methodically.  It  will 
be  of  the  utmost  value  to  students ;  and  I  am  certain  that  many  a  practi- 
tioner desiring  to  enlarge  his  ideas  on  the  law  of  negligence  wUl  find  its 
perusal  far  from  unprofitable.  Jas.  Muibhead. 
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Notet  on  a  Course  of  LectureM  on  American  CoMtUuiional  Law^  delivered 
in  the  University  of  Pennsylvania,  by  the  Hon.  J.LCiark-Habb, 
1 884-1885.   Printed  for  the  use  of  the  Class.  Philadelphia,  1885. 

OuB  readers  may  feel  themselves  badly  dealt  with  in  having  their  atten- 
tion directed  to  a  book  of  which  they  cannot  obtain  a  copy.  But  this  work 
is  of  such  remarkable  merit  and  at  the  present  moment  of  such  peculiar 
interest  for  all  Englishmen  that  we  deem  it  a  duty  to  give  English  lawyers 
some  idea  of  its  nature. 

The  lectures  form  a  careful  survey  of  American  constitutional  law  irom  a 
strictly  legal  point  of  view.  Six  of  the  twenty-two  lectures  consist  of  a 
comparison  between  the  English  constitution  and  the  constitution  of  the 
United  States,  and  the  whole  book  is  so  thoroughly  imbued  with  the  spirit 
of  English  law  that  it  enables  an  English  lawyer  to  learn,  as  he  scarcely  can 
from  any  book  published  either  in  England  or  in  America,  the  true  points 
of  resemblance  and  of  difference  between  the  institutions  under  which  the 
English  people  is  governed  on  different  sides  of  the  Atlantic.  It  is  worth 
while  to  note  one  or  two  among  the  many  points  which  such  a  comparison, 
when  conducted  by  a  trained  jurist  like  Mr.  Hare,  brings  into  light. 

First, — The  principles  which  underlie  the  constitutionalism  of  England 
and  of  America  are  derived  from  the  same  source ;  they  have  been  evolved 
under  the  direct  or  indirect  influence  of  the  law  courts  from  the  mass  of 
sentiment,  custom,  or  doctrine,  which  makes  up  the  common  law. 

SeeofMy. — The  essential  distinction  between  the  constitutions  of  the  two 
countries  is  that  in  England  Parliament  still  is,  what  it  possibly  may  not 
long  remain,  a  sovereign  legislature.  In  America  no  or&nary  legislative 
body  claims  or  possesses  sovereignty.  There  exists  a  school  of  thinkers 
in  England  who  incline  to  the  belief  that  now  that  our  form  of  govern- 
ment is  becoming  democratic,  the  advantages  of  parliamentary  sovereignty, 
involving  as  it  does  the  liability  of  every  part  of  the  constitution  to 
rapid  change,  are  more  than  balanced  by  its  disadvantages,  and  that  the 
one  possible  remedy  for  the  evils  to  be  feared  from  the  mutability  of  popular 
opinion  is  the  establishment  of  a  written  and  rigid  constitution.  It  is 
curious  to  note  that  in  this  matter  Mr.  Hare  speaks  with  fax  less  decision 
than  theorists  to  whom  the  constitution  of  the  United  States  is  known  only 
from  books.  '  The  advantage,'  he  writes,  '  has  not  always  been  on  our  side. 
Where  the  strict  letter  of  the  law  prevails,  both  letter  and  spirit  may  some- 
times be  disregarded ;  necessity  has  compelled  us  to  violate  rules  where 
Parliament  would  simply  have  declared  an  exception.  Nor  is  this  all ;  in 
the  wish  to  excuse  a  disregard  of  constitutional  restraints  in  cases  where 
they  could  not  be  observed  consistently  with  the  public  safety,  men  have 
become  special  pleaders,  casuists,  or,  worse  still,  have  learned  to  undervalue 
the  principles  on  which  such  rules  depend.'  A  rigid  constitution  In  short, 
owing  to  its  very  rigidity,  stimulates  revolution.  Still,  as  our  author  points 
out,  tiie  unrestrained  supremacy  of  Parliament  might  scarcely  be  tolerable 
but  for  the  fact  that  the  House  of  Commons  is  '  not  so  much  a  single  power 
as  a  combination  of  various  powers  to  constitute  a  whole,  and  bis  within 
itself  a  system  of  checks  and  balances  which  make  up  for  the  want  of  re- 
straint from  without : '  and  he  warns  us  that  4f  a  single  and  uneducated  class 
should  at  any  future  period  predominate  ....  and  decide  every  question  as 
it  arises  according  to  the  passions  and  impulses  of  the  hour,  the  want  of  the 
restraining  influence  of  a  written  constitution  may  be  severely  felt.' 

Hiirdl/y. — ^The  existence  of  this  restraining  power,  if  it  is  to  be  of  any 
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value,  neeeesitates,  in  a  way  which  not  one  Kngliah  politioian  oat  of  a  thou- 
sand understands,  the  supremacy  of  the  law  courts,  and  with  it  the  habit 
whicli  the  citizens  of  no  state  except  the  United  States  have  as  yet  acquired, 
of  rendering  obedience  to  judicial  deddons  even  when  their  logical  correct- 
ness is  open  to  question.  A  study  of  Mr.  Hare's  lecture  on  expressed  and 
implied  restrictions  on  the  powers  of  Congress  and  of  the  States  would  be 
of  more  profit  to  members  of  Parliament  than  listemng  to  a  month  of 
debates  at  Westminster.  It  is  impossible  to  reproduce  in  a  few  words  the 
effect  of  the  political  and  legal  UHeta  with  which  his  lecture  is  crammed. 
They  show  conclusively  that  Americans  yield  to  the  Courts  when  deter- 
mining in  effect  though  not  in  form  the  most  burning  political  questions, 
obedience  which  in  England  is  conceded  to  the  judges  ozdy  when 
deciding  questions  of  private  law.  When  the  clergy  cannot  acquiesce  in  the 
decisions  of  the  Privy  Council,  we  may  conjecture  that  laymen  would 
find  it  difficult  to  hold  that  a  hot  political  controversy  was  closed  by  the 
possibly  mistaken  judgment  of  a  Supreme  Court.  Yet  if  the  Lectures  on 
American  Constitutional  Law  teach  anything — ^and  they  are  absolutely  full 
of  instruction — they  certainly  teach  that  acquiescence  in  the  judgments  of 
the  Law  Courts  is  an  essential  characteristic  of  American  federalism.  This 
is  not  the  only  conclusion  to  be  drawn  from  Mr.  Hare's  book,  but  it  is  a  con- 
clusion of  which  English  statesmen  can  hardly  overrate  the  importance. 

A.  V.   DlOBT. 

Tk€  Law  and  Custom  of  the  Cotistiiutian.  Part  L  Parliament  By  Sir 
W.  E.  Anson,  Bart.,  Warden  of  All  Souls  College,  Oxford. 
Oxford :  Clarendon  Press.   8vo.  xix  and  336  pp. 

Thb  teacher  of  Constitutional  History  will  soon  have  to  complain,  not  as 
heretofore  of  the  scarcity  of  text-books  suitable  for  his  students,  but  of  their 
embarrassing  abundance.  Time  was  when  such  a  teacher  could  only  supple- 
ment his  lectures,  for  students  who  were  unable  or  unwilling  to  read  the 
works  (amongst  others)  of  the  Bishop  of  Chester  and  Professor  Gardiner,  by 
reference  to  the  copious  founts  of  eight  hundred  pages  of  Mr.TasweU-Langmead 
and  one  thousand  pages  of  Mr.  Broom,  and  when  he  must  yet  warn  his  class 
that  those  eighteen  hundred  pages  were  not  sufficient  for  salvation.  It  was  true 
that  Mr.  Bagehot's  admirable  volume  gave,  with  an  ease  and  grace  of  style 
that  almost  concealed  the  solid  merits  of  the  work,  the  working  secret  of  the 
English  Constitution,  though  even  that  needed  the  '  touch  of  the  vanished 
hand'  to  record  the  latest  development  in  the  machine,  to  discuss  the 
merits  of  the  abandonment  of  Party  Government  and  Party  Opposition  by 
which  the  Franchise  Act  of  1885  became  law,  and  to  delineate  that  myste- 
rious vision,  that  'shadow  behind  the  throne,'  the  'Conmiittee  of  the 
Cabinet.'  But  it  was  impossible  to  find  in  that,  or  in  any  one  or  even  two 
books,  material  sufficient  to  enable  the  student  to  deal  adequately  with  a 
paper  set — say  by  the  examiners  of  the  University  called  the  University  of 
London,  for  the  reason  that  the  only  thing  it  does  for  London,  which  it 
does  not  do  for  the  universe  at  large,  is  to  ihrow  enormous  difficulties  in  the 
way  of  establishing  a  proper  and  genuine  University  there. 

And  now  it  rains  works  on  Constitutional  History.  To  say  nothing  of 
minor  books  and  new  editions.  Professor  Dicey  has  put  forth  the  first- 
irnits  of  his  Oxford  chair,  the  promise,  we  hope,  of  an  abundant  harvest,  in 
a  masterly  work  on  The  Law  of  the  Constitution,  which  has  entered  into 
the  arena  of  party  strife,  and  has  afforded  Lord  Hartington  a  defence  against 
Mr.  Healy.    In  the  work  before  us  the  Warden  of  All  Souls  proposes '  as 
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a  Burvejor'  to  'map  out'  the  English  Constitntion,  and  to  ' fill  in  its  de- 
tails/ fi>om  the  point  of  view  of  the  present  rather  than  the  paat. 

The  task  of  separating  Constitutional  EUistory  from  Constitutional  Law, 
if  indeed  it  were  desirable,  is  almost  impossible.  Except  that  a  work  on 
Law  may  omit  the  influence  of  personal  character  on  the  Constitution,  the 
two  will  differ  in  nothing  but  the  order  of  their  materials.  For  so  muck  of 
Constitutional  Law  is  based  on  precedent,  and  can  only  be  established  by 
citing  the  historical  incident  that  made  it,  that  the  exposition  of  the  law 
must  consist  of  copious  selections  from  the  history.  We  need  not  be  sor- 
prised  therefore  that  Sir  William  Anson,  in  addition  to  a  short  but  able 
historical  outline,  continually  refers  to  the  records  of  the  past,  even  to  the 
extent  of  setting  out  the  negative  side  of  the  law,  the  precedents  which 
establish  that  sovereigns  and  parliaments  do  not  possess  certain  powers, 
which  no  one  would  now  dream  of  claiming  for  them,  and  that  he  deals 
to  some  extent  with  the  effect  which  personalities,  such  as  those  of  the 
Stuart  kings  and  George  III,  Walpole  and  the  younger  Pitt,  have  had  on 
the  Constitution.  We  do  not  quite  uiMerstand  however,  and  we  think  the 
author  would  find  some  difiiculty  in  justifying,  the  insertion  of  eight  pages 
(pp.  122-129)  <>°  ^®  various  schemes,  current  in  political  opinion  or 
abandoned,  for  the  Representation  of  Minorities,  which  hardly  seem  likely  to 
form  part  either  of  the  law  or  the  custom  of  the  Constitution. 

A  short  introductory  chapter  sets  out  the  division  between  public 
and  private  law,  as  advocated  by  Prof.  Holland  ; — a  division  which 
in  the  present  writer's  opinion  is  utterly  fallacious.  But  the  bulk  of 
the  part  of  the  work  before  us  is  occupied  with  a  description  of  the 
Parliament  and  its  constitution,  in  its  summoning,  session  and  disso- 
lution, the  Crown  and  the  Executive  being  reserved  for  a  second 
volume.  As  was  unavoidable,  much  of  the  matter  is  a  reproduction  of  the 
great  work  of  an  author,  who,  though  disguised  for  a  too  short  time  as  Lord 
Famborough,  has  secured  immortality  while  Parliaments  last  as  the  author 
of  '  Erskine  May's  Parliamentary  Practice : '  and  we  would  suggest  to  Sir 
W.  Anson  that  the  usefulness  of  his  book  to  students  would  be  increased  by 
the  insertion  of  more  frequent  references  to  the  corresponding  portions  of 
the  larger  work.  The  account  of  Parliament  is  written  in  a  clear  and  easy 
style,  and  studded  with  happy  turns  of  expression.  It  is  a  relief  in  the 
somewhat  dry  field,  if  it  may  be  said  without  heresy,  of  constitutional 
precedent  to  come  across  such  passages  as  this :  ^  In  some  boroughs  the 
freemen  were  required  to  be  resident  in  order  to  obtain  the  franchise ;  in 
others  they  were  scattered  over  the  country.  In  the  first  case  they  were 
usually  corruptible  on  the  spot,  in  the  second  the  cost  of  carriage  was  added 
to  the  cost  of  the  vote  : '  or  this,  '  It  may  not  be  venturesome  to  surmise 
that  if  the  ranks  of  the  House  of  Lords  had  been  closed  in  17 19,  by  the 
Sunderland  Peerage  Bill,  the  House  itself  would  hardly  have  been  in 
existence  in  1885.'  On  the  other  hand,  the  curious  legal  ^orthaml  of  such 
a  sentence  as  '  Efflux  of  time  operates  to  dissolve  a  Parliament  in  virtue  of 
the  Septennial  Act,  i  Geo.  I.  c.  31,  and  his  [sic]  was  a  modification  of  the 
provisions  of  the  Triennial  Act  of  1694,'  is  hardly  what  we  expect  from 
the  Warden  of  a  College  which  adds  literature  to  its  learning. 

As  far  as  we  can  see,  Sir  W.  Anson  does  not  adopt  Prof.  Dicey's  ingenious 
but  (in  the  present  writer's  opinion)  misleading  view  of  privilege.  *  Prero- 
gative,' says  Prof.  Dicey  (p.  352),  *  is  the  historical  name  for  the  discretionary 
authority  of  the  Crown  :  Privilege  is  the  historical  name  for  the  discretionary 
authority  of  each  House  of  Parliament : '  and  he  assigns  to  the  Conventions 
of  the  Constitution  the  position  of  limiting  these  two  discretions.    Even  if 
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'we  leave  out  of  sight  the  queBtion  how  far,  either  historically  or  legally,  this 
view  of  the  prerogative  fits  in  with  such  definitions  as  that  of  Finch  C.  J.| 
*  that  law  in  case  of  the  king  which  is  law  in  no  case  of  the  subject/  or  with 
the  long  list  of  royal  prerogatives  as  to  revenue  &c.  enumerated  by  Black-* 
stone,  it  is  yet  difficult  to  see  how  the  definition  of  Privilege  applies  for 
example  to  three  out  of  the  four  privileges  which  the  Speaker  demands  at 
the  opening  of  each  Parliament — freedom  from  arrest,  free  access,  and  the 
most  favourable  construction  of  their  proceedings ;  while  Prof.  Dicey  prac- 
tically admits  the  breakdown  of  his  antithesis  by  allowing  (p.  353)  that  the 
conventions  of  the  constitution  apply  almost  entirely  to  the  prerogative* 
Sir  W.  Anson  more  accurately,  in  our  opinion,  treats  'privilege  '  (pp.  129, 
159,  262)  as  a  collection  of  legal  rules,  either  statutory  or  customary, 
having  for  their  object  the  freedom,  the  security,  or  the  dignity  of  thd 
Houses  of  Parliament,  ascertainable  and  limitable  by  the  Courts  of  Law. 

We  have  remarked  with  some  surprise  one  important  omission  in  the  work 
before  us.  Whether  the  right  of  the  House  of  Lords  to  reject  bills  passed 
by  the  House  of  Commons  has  been  in  any  way  limited  by  a  '  Convention 
of  the  Constitution '  is  surely  a  subject  worthy  of  the  most  careful  con-* 
sideration.  After  the  strong  expressions  of  opinion  of  such  statesmen  as  the 
late  Earl  Grey,  Lord  Lyndhurst,  the  late  Lord  Derby,  and  the  Marquis  of 
Salisbury,  there  seems  good  ground  for  stating  as  a  convention  of  the 
constitution  that  the  House  of  Lords  must  not  reject  a  bill  which  has  been 
passed  by  the  House  of  Commons  after  a  general  election  at  which  it  was 
the  principal  question  submitted  to  the  country  (see  Dicey,  pp.  384,  385). 
But  as  far  as  we  can  see,  our  author  has  not  dealt  with  this  very  difficult 
question. 

We  have  noted  a  few  inaccuracies  or  omissions,  which  should  be  dealt  with 
in  the  second  edition  the  work  is  certain  to  reach.  On  p.  16  the  statement 
that '  in  the  great  constitutional  struggles  of  the  middle  ages,  which  ended 
in  the  acknowledgment  by  the  Crown  of  the  right  of  Parliament  to  grant 
supply,  we  find  the  Barons  leading  and  the  Commons  following  their  lead,' 
coupled  with  the  statement  on  p.  23  that  grants  were  for  the  first  time  ap-* 
propriated  to  specific  purposes  in  the  reign  of  Charles  U,  appears  at  any  rate 
to  overlook  the  germs  of  appropriation  and  audit  to  be  found  in  the  reigns 
of  the  Lancastrian  kings,  as  the  price  paid  by  the  King  to  the  Commons 
for  their  support  against  the  Barons.  The  statement  on  p.  21,  that  *the 
practical  issue  between  the  Stuarts  and  Parliament  came  to  this,  that  the 
Crown  claimed  to  tax  without  consent  of  Parliament,  and  to  administer 
justice  without  the  forms  of  law,'  omits  to  notice  the  constant  and  strenuous 
claim  of  the  Commons  to  discuss  the  policy  of  the  King  and  to  make  his 
ministers  responsible  for  it,  which  is  so  prominent  a  feature  of  the  first 
three  Parliaments  of  Charles  I.  The  assertion  on  p.  203,  that  'freedom  of 
speech  has  never  been  questioned  as  regards  the  House  of  Lords,'  seems  far 
too  sweeping  in  view  of  the  attempt  of  the  House  of  Commons  to  punish 
Bishop  Neile  in  161 4  for  words  spoken  in  the  House  of  Lords  (Gardiner,  ii. 
244),  the  attempt  by  Charles  I  and  Buckingham  to  stop  the  Earl  of  Bristol's 
mouth  in  1626,  and  the  action  of  George  III  in  depriving  the  Whig  peers 
of  their  Lord  Lieutenancies.  We  question  also  whether  Sir  W.  Anson  shows 
sufficiently  clearly  that  freedom  of  speech  is  only  freedom  from  external 
censure  or  punishment,  each  House  having  the  uncontrolled  power  to  deal 
with  its  own  orators.  Neither  does  the  work  contain  any  explanation  of 
the  curious  fact  that  the  Speaker's  demand  for  privileges  at  the  commence- 
ment of  each  session  still  claims  freedom  from  arrest  for  the  servants  of 
members,  though  the  Act  of  10  Geo.  Ill  is  supposed  to  have  abolished  such 
VOL.  II.  D  d 
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Areedom ;  the  explanation  being  that  it  is  thougbt  eome  pnYilege  may  yet 
attach  to  eenrante  of  members  in  attendance  on  tiie  Hcofes  or  to  the  sei Tacts 
of  the  House.  On  p.  227,  the  Patents  Act  might  well  be  added  to  the 
Bankruptcy  Act  as  a  success  of  the  Qrand  Committee  on  Trade.  On  p.  267, 
the  case  of  Tkomas  ▼.  Sonrll  is  by  an  obvious  slip  inaccurately  cited,  tie 
second  question  there  stated  being  decided  by  the  Court  in  the  Degatire, 
not  in  the  affirmative  as  printed.  On  p.  269,  more  attention  ahonid  le 
drawn  to  the  clause  '  as  it  hath  been  exercised  of  late/  sa  the  reference 
to  that  clauEO  in  the  note  on  p.  270  is  very  misleading,  for  the  point  in  the 
Case  of  Eton  College  was  that  the  dispensation  did  not  come  within  that 
clause,  not  that  it  did  In  the  note  on  p.  280,  the  date  of  the  third  writ 
of  ship-money  should  be  Oct.  1636,  instead  of  1637  (Gardiner,  viil.  200\ 
and  the  earlier  levy  in  1626  (Gardiner,  vii.  356)  might  with  advantage  be 
referred  to,  as  well  as  the  suggested  levy  in  1628.  The  Undertakers  in 
1613-14  were  hardly,  as  represented  at  p.  287,  a  Court  party  in  the 
House,  but  rather  a  few  individuals  who  'undertook'  to  influence  the 
elections  and  the  Houpe  in  the  king's  favour  (Gard.  ii.  209).  They  have  a 
more  powerful  parallel  in  the  Undertakers  of  the  Irish  Parliament,  ihe  great 
families  who  owned  the  Pocket  Boroughs,  and  fh)m  whom  a  government 
majority  had  to  be  bought.  One  would  be  glad  to  say  that  the  assertion  en 
p.  2  90,  that  a  minister  cannot  hope  to  secure  support  by  offering  personal 
advantages  to  individuals,  is  correct,  but  we  fear  the  secret  history  of  the 
granting  of  peerages  and  of  some  elevations  to  the  judicial  bench  is  against 
this  view,  though  postibly  it  is  not  the  minister  who  offers,  but  tlie  gup- 
porter  who  asks.  On  p.  303,  it  might  be  noted  that  the  revival  of  impeach- 
ments in  162 1  was  due  to  the  personal  hostility  of  Charles  and  Buckingham 
to  Cranfield,  and  not  specially  to  the  claims  of  the  Parliament  On  p.  305, 
the  direct  order  of  the  king—*  This  letter  is  writ  by  my  order,  C.  R.' — 
should  also  be  commented  on  as  a  defence  to  the  Danby  Impeachment. 
And  on  p.  3 1 6,  it  is  worth  considering  how  far  the  Committees  on  griev- 
ances of  the  early  Stuart  Parliaments  do  not  anticipate  the  Parliamentary 
inquiries  which  Hallam  dates  from  1689. 

We  shall  look  forward  to  Sir  W.  Anson's  remaining  and  more  difficult 
task — the  *  surveying '  of  the  Executive,  and  especially  the  Cabinet — with 
great  interest.  A  previous  reviewer  in  these  pages  (vol.  i.  p.  504)  looked  to 
Professor  Dicey  for  '  that  opus  fxilde  desidereUum,  a  systematic  view  of  the 
English  Constitution ;'  the  book  now  before  us,  if  completed  as  it  has  been 
begun,  goes  far  towards  supplying  that  want.  T.  £.  8. 

[We  do  not  agree  with  our  learned  contributor  in  thinking  the  division 
between  Public  and  Private  Law  fallacious  ;  but  he  is  entitled  to  his  opinion. 
Ed.] 

TAe  Rule  against  Perpetuities.    By  John  Chipman  Ghat.    Boston, 
Mass. :  Little,  Brown  &  Co.    1886.    8vo.   499  pp. 

This  is  a  good  book  on  *the  legal  doctrine  governing  the  creation  of 
future  interests  in  property  commonly  called  the  rule  against  perpetuities : ' 
a  rule  which  the  author  says  'should  have  been  called  the  rule  against 
remoteness.  It  is  aimed  at  the  control  of  future  interests,  it  has  nothing 
to  do  save  incidentally  with  present  interests.  But  its  name  is  a  constant 
temptation  to  treat  it  as  aimed  against  restraints  on  the  alienation  of 
present  interests.' 

One  of  the  most  interesting  paits  of  the  book  is  the  second  chapter,  in 
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which  the  author  treats  of  '  future  estates  and  interests  in  property  and 
of  the  restrictions  on  their  creation  other  than  the  rule  against  perpetuities/ 
This  chapter  contains  much  curious  information  on  obscure  questions.  We 
find  -with  some  surprise  that  estates  in  fee  simple  conditional  still  e^st 
in  South  Carolina.  The  reason  for  this  affords  a  caution  to  all  law  re** 
formers.  '  The  statute  De  Donia  Was  brought  by  the  colonists  to  America. 
On  Dec.  12,  17 12,  South  Carolina  passed  an  Act  declaring  that  certain 
British  statutes  particularly  mentioned  should  be  in  force :  and  that  all 
others  should  be  declared  impracticable.  This  Act  does  not  mention  the 
statute  De  DoniSf  and  this  statute  is  therefore  not  in  force  within  the 
state.' 

Mr.  Gray  discusses  at  some  length  whether  determinable,  called   by 

him  qualified,  fees  can  now  be  created  at  common  law.     It  is  perhaps  a 

pity   to  depart  from  the   nomenclature  generally  used,   under  which   a 

determinable  fee  is  where  there  is  a  limitation  to  the  grantee  and  hia 

heirs  till  the  happening  of  a  future  event  which  may  by  possibility  never 

happen  at  all,  while  a  qualified  fee  is  where  there  is  a  limitation  to  the 

grantee  and  the  heirs  of  an  ancestor  of  his  in  the  paternal  line  whose  heir  he 

happens  to  be.     The  author  comes  to  the  conclusion  that  determinable  fees 

were  good  at  common  law,  but  could  not  have  been  created  at  common 

law  since  the  passing  of  the  statute  of  Quia  Emptores,   He  reasons  as  follows  t 

*  Possibilities  of  Reverter,  fis  their  name  implies,  were  reversionary  rights : 

but  a  reversionary  right  implies  tenure,  and  the  statute  Quta  JSmptores 

put  an  end  to  tenure  between  the  grantor  of  an  estate  in  fee  simple  and 

the  grantee.     Therefore,  since  the  statute,  there  can  be  no  possibility  of 

reverter  remaining  in  the  grantor  upon  the  conveyance  of  a  fee  ;  or,  in  other 

words,  since  the  statute,  there  ean  be  no  fee  with  a  special  or  collateral 

determination  :  and  the  attempted  imposition  of  such  a  limitation  is  invalid. 

The  distinction  between  a  right  of  entry  for  condition  broken  and  a  pos-* 

sibility  of  reverter  is  this : — After  the  statute  a  feoffor,  by  the  feoffment, 

substituted  the   feoffee  for  himself  as  his   lord's  tenant.     By  entry  for 

breach  of  condition  he  avoided  the  substitution,  and  placed  himself  in 

the  same  position  to  the  lord  which  he  had  formerly  occupied.     The  right 

to  enter  was  not  a  reversionary  right  coming  into  effect  on  the  termination 

of  an  estate,  but  was  the  right  to  substitute  the  estate  of  the  grantor  for 

the  estate  of  the  grantee.     A  possibility  of  reverter,  on  the  other  hand, 

did  not  work  the  substitution  of  one  estate  for  the  other,  but  was  essentially 

a  reversionary  interest,— a  rettiming  of  the  land  to  the  loid  of  whom  it 

was  held  because  the  tenant's  estate  had  determined.' 

The  suthor  appears  to  have  confused  in  this  passage  two  questions 
which  ought  to  be  distinguished, — Can  a  possibility  of  reverter  be  reserved 
to  the  grantor  on  the  creation  of  a  determinable  fee  simple  ]  and,  Can  the 
determinable  fee  simple  itself  now  be  created  1  While  his  reasoning  against 
the  possibility  of  reserving  a  right  of  reverter  to  the  grantor  is  conclusive, 
he  does  not  seem  to  have  proved  that  a  determinable  fee  cannot  now  be 
created.  The  grantor  of  a  determinable  fee  parts  with  all  his  interest, 
but  he  cannot  affect  the  right  of  the  lord  to  enter  for  want  of  a  tenant :  it 
appears  to  follow  that  when  the  limitation  comes  to  an  end  the  land  will 
fall  into  the  hands  of  the  lord  of  the  fee  by  a  right  somewhat  in  the 
nature  of  an  escheat,  because  of  the  want  of  a  tenant.  Those  who  wish 
to  consider  this  matter  more  fully  may  consider  Mr.  ChalHs'  excellent  work 
of  the  law  of  real  property,  pp.  201  et  eeq.,  and  the  following  authorities: 
The  Black  Prince's  Casey  i  Rep.  at  137  b;  The  Princes  Case,  8  Rep.  at 
27  a;  the  cases  cited  at  10  Rep.  41  b,  42  a;  and  as  to  rents,  Vernon  v« 

D  d  a 
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OcUacre,  Dy.  252  b  (PI.  99);  Co.  Lit.  41b;  Wilkins  v.  PerrcU,  Moor,  876 ; 
Y.  B.  14  Ed.  II.  409. 

The  question  whether  on  the  dissolution  of  a  corporation  its  land  reverts 
to  the  donor,  or  escheats  to  the  lord,  sometimes  occurs  in  practice.  Coke 
expresses  au  opinion  that  it  reverts  to  the  donor,  but  our  author  shows 
conclusively,  to  the  present  writer's  mind,  that  this  view  is  erroneous  and 
that  it  escheats  to  the  lord. 

The  discussions  of  Adams  v.  Savage,  2  Baym.  854 ;  2  Salk.  679  and 
Rawley  v.  Holland,  22  Vin.  Ab.  189;  2  Eq.  Ca.  Ab.  753  (see  i  L.Q.R. 
415),  of  the  meaning  of  the  word  *  vested,'  of  the  history  of  the  rule  against 
perpetuities,  of  the  application  of  the  rule  to  limitations  after  estates  tail 
and  to  powers,  are  full  of  interest. 

The  style  of  this  book  deserves  high  praise :  the  author  has  not  followed 
the  approved  method  of  making  a  law  book,  he  has  not  contented  himself 
with  stating  the  cases  and  leaving  the  reader  to  deduce  the  law  for  himself; 
on  the  contrary,  he  has  adopted  the  more  laborious  and  worthier  part ;  he 
has  endeavoured,  generally  with  success,  to  deduce  the  law  from  the  cases, 
and  has  produced  a  most  readable  work.  H.  W.  £. 


A  Selection  of  Leading  Caws  in  Equity.  By  Frederick  T.  White  and 
Owen  D.  Tudor,  Barristers-at-Law.  Sixth  Edition.  London: 
W.  Maxwell  and  Son.  1 886.  2,  vols.  Ixxiz-i  220  and  xci-1448  pp. 

Ik  noticing  the  sixth  edition  of  an  established  work  of  this  nature  the 
duties  of  a  reviewer  are  somewhat  limited.  I  have  compared  these  volumes 
with  the  fourth  edition,  published  in  1872,  and  have  found  the  cases 
and  statutes  since  that  date  duly  noted  up  in  the  places  where  one  may 
expect  to  find  them.  The  plan  of  the  work  has  undergone  no  material 
alteration,  but  fourteen  years  have  added  more  than  500  pages  to  its  bulk. 
If  it  is  not  to  become  unwieldy,  the  learned  editors  will  do  well  to  consider 
what  can  be  done  in  the  way  of  recasting  some  of  the  notes  so  as  to  bring 
their  materials  within  a  more  moderate  compass.  The  practitioner  indeed  is 
apt  to  value  a  book  of  reference  according  to  the  quantity  and  variety  of  its 
contents.  But  when  J.  W.  Smith  published  the  first  selection  of  Leading 
Cases  he  put  the  interests  of  the  student  first  and  those  of  the  practitioner 
second.  The  student  who  endeavours  to  grapple  with  these  volumes  may 
well  be  daunted  when  he  finds  himself  travelling  through  tracts  of  case-law 
rendered  more  or  less  obsolete  by  modern  legislation.  It  is  true  that  nothing 
in  England  ever  becomes  wholly  obsolete.  Hules  which  have  ceased  to  exibt 
must  still  be  recorded  and  applied  in  examining  titles  and  for  other  purposes. 
The  text-writer  on  case-law  must  therefore  give  us  something  more  than  a 
mere  compendium  of  the  rules  which  govern  actual  transactions  at  the 
present  day ;  but  his  first  object  should  be  to  bring  these  rules  clearly  into 
the  foreground.  Perhaps  it  is  natural  that  the  editors  of  such  a  collection 
as  this  should  shrink  from  altering  their  plan,  and  especially  from  omitting 
anything  which  may  possibly  be  useful.  The  book  is  an  institution,  and  its 
'  main  outlines,'  as  they  say  in  Parliament,  must  be  respected.  There  are 
8ome  changes  in  detail  which  would,  I  venture  to  think,  add  to  the  value  of 
future  editions.  The  double  column  arrangement  of  the  notes  is  fatiguing 
to  the  eye ;  it  was  abandoned  some  time  ago  by  the  editors  of  Smith's  Leading 
Cases.  A  good  Table  of  Contents  and  a  general  Index  would  be  of  great 
assistance.  The  present  Index  is  only  a  kind  of  running  abstract  of  the 
notes ;  the  two  volumes  are  indexed  separately ;  and  there  are  not  nearly 
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enough  cross  references.  To  be  a  good  index-maker  comes  by  nature ;  if  the 
editors  have  a  friend  who  is  endowed  with  this  excellent  gift  they  will  do 
well  to  secure  his  services.  T.  R, 


Jjand  Transfer.      Published  by  the  order  of  the   Bar    Committee. 
London  :  Butter  worths.    1886.    8vo.    104  pp. 

This  pamphlet  is  the  report  made  to  the  Bar  Committee  by  a  strong 
committee  appointed  to  consider  the  transfer  of  land.  As  a  general  rule 
the  report  of  a  committee  is  a  most  unsatisfactory  document,  it  endeavours 
to  hide  irreconcilable  opinions  under  a  cloud  of  verbiage  :  this  report  affords 
a  brilliant  exception  to  the  rule ;  the  Committee  came  to  definite  conclusions, 
they  have  stated  them  with  clearness,  they  have  supported  them  with  vigorous 
reasoning.  The  object  of  the  report  is  modestly  stated  to  be  *  to  afford  in  a 
short  form  some  information  which  may  be  useful  to  those  interested  in  the 
subject  whether  professionally  or  otherwise  ;  and  to  suggest  considerations 
telling  for  or  against  the  various  schemes  discussed  without  adopting  or 
advocating  any  of  them,  or  attempting  to  pronounce  any  final  opinion  upon 
their  feasibility  or  expediency/ 

The  report  is  divided  into  three  parts  :  (i)  An  historical  sketch  of  recent 
legislative  reforms  affecting  the  common  practice  of  conveyancing ;  (2)  Sys- 
tems of  registration  now  existing  in  Great  Britain;  (3)  Schemes  and 
prospects  of  remedial  legislation. 

Fart  I  contains  an  account  of  the  legislative  dealings  with  land  transfer,, 
commencing  with  the  statutes  founded  on  the  report  of  the  Real  Property 
Commissioners  and  carried  down  to  the  present  time,  arranged  under  th» 
following  heads : 

(i)  The  simplification  of  titles  and  shortening  of  conveyances  :  either 

(A)  By  amending  the  law ; 

(B)  By  superseding  the  necessity  for  the  express   insertion   of 

common  forms. 

(2)  Reconciling  free  transfer  with  the  existence  of  settlements  by  enabling 
*  limited  owners  *  to  deal  with  purchasers  (in  a  wide  sense  of  the  term) 
upon  a  footing  of  absolute  ownership. 

The  report  points  out  that  the  success  of  this  legislation  in  shortening 
and  simplifying  conveyances  has  been  very  striking.  If  any  of  our  readers 
doubt  the  truth  of  this  assertion  let  them  compare  a  conveyance  by  lease  and 
release  with  the  accompanying  assignment  of  satisfied  terms  made  some 
sixty  years  ago,  possibly  preceded  by  a  deed  making  a  tenant  to  the  prsecipe 
and  a  common  recovery,  with  a  modem  conveyance ;  we  shall  not  be 
accused  of  exaggeration  when  we  say  that  a  modern  conveyance  effected  by 
one  deed  is  sometimes  only  one- tenth  of  the  length  of  the  instruments 
by  which  the  same  conveyance  would  have  been  made  in  the  time  of 
George  the  Fourth  ;  add  to  which,  that  owing  to  the  difficulty  that  occurred 
in  ascertaining  who  was  the  proper  person  to  be  the  tenant  to  the  prsscipe, 
it  often  happened  that  a  recovery  was  invalid  and  had  to  be  suffered  over 
again. 

The  Report  points  out  that  the  success  of  recent  legislation  as  to  free 
capacity  to  make  a  title  as  affecting  free  transfer  of  land  '  has  been  even 
more  signal  than  its  success  in  simplifying  and  shortening  conveyances.'  It 
suggests  the  curtailment  of  the  powers  of  accumulation  allowed  by  the 
Thellusson  Act ;  the  abolition  of  acknowledgments  by  married  women ;  the 
permission  to  create  a  perpetual  rent  on  a  conveyance  in  fee  by  way  of  rent 
service,  and  for  this  purpose  partially  to  repeal  the  statute  of  Quia  Emp^ 
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torts.  It  is  to  be  hoped  that  any  act  by  which  the  hist  recommendation  is 
carried  into  effect  may  be  drawn  by  a  competent  real  property  lawyer,  or  it 
may  have  the  unexpected  result  of  enabling  the  landloid  to  claim  reliefis ; 
see  Co.  Lit.  90  b. 

Part  3  contains  an  historical  sketch  of  the  r^stration  of  deeds  and 
titles,  two  very  different  things  which  are  often  confounded.  'Kegistra- 
tion  of  deeds  commits  the  law  to  no  statement  of  fact,  except  that  a  given 
document  or  memorial  was  filed  in  a  given  place  at  a  given  time;  bat 
registration  of  titles  further  commits  the  law  to  some  statement  as  to  the 
legal  effect  produced  by  some  document  or  act  in  vesting  some  specified 
title,  whether  indefeasible  or  defeasible,  in  some  specified  person  or 
persons/ 

It  is  often  forgotten  that  some  forms  of  public  registration  were  familiar 
to  the  common  law  for  centuries  before  the  establishment  of  separate 
registries,  e.  g.,  the  very  ancient  practice  of  recording  important  instru- 
ments in  the  IJxchequer,  Fines  and  Recoveries  considered  as  assurances, 
and  the  many  cases  in  which  deeds  require  enrolment. 

The  Middlesex,  Yorkshire,  and  Dablin  Registries;  the  Declaration  of 
Title  Act,  1862;  Lord  Westhury's  Act;  Lord  Cairns'  Land  Transfer  Act; 
the  Middlesex  Registry,  and  the  system  of  registration  established  in 
Scotland,  are  explained  and  their  relative  advantages  and  disadvantages 
discussed. 

The  discussion  of  the  effect  of  the  Settled  Land  Act  in  fi&cilitating  regis- 
tration, and  of  the  essential  difference  between  Lord  Westbur/s  Act  and 
Lord  Cairns'  Land  Transfer  Act,  is  most  interesting.  It  is  pointed  out  that 
Lord  Westbury's  Act  aimed  at  showing  on  the  Register  the  existing 
estates  which  collectively  made  up  and  the  powers  which  affected  the  fee, 
Lord  Cairns'  Land  Transfer  Act  at  showing  who  was  seised  in  or  had 
power  to  dispose  of  the  fee. 

The  Report  suggests  the  total  abolition  of  the  doctrine  of  constructive 
notice ;  it  points  out  that  where  registration  is  made  equivalent  to  actual 
notice,  it  is  unsafe  for  a  mortgagee  to  make  further  advances,  or  for  a 
banker  to  permit  fresh  drafts  upon  a  general  mortgage  to  secure  an  account 
current,  without  searching  the  register  before  each  fresh  advance  or  draft. 
The  Report  observes  that  the  constitution  of  a  real  representative  is  almost 
an  indispensable  feature  of  any  scheme  for  compulsory  registration  of  titles 
and  of  any  scheme  for  effecting  an  equal  division  of  real  estate  among 
children  or  next  of  kin  upon  an  intestacy. 

The  discussion  of  the  distinction  between  a  purchaser  being  willing  to 
accept  a  title  subject  to  dormant  claims  and  the  registration  of  such  a  title 
as  indefeasible,  of  the  propriety  of  making  provision  for  the  compensation  of 
persons  injured  by  compulsory  registration,  and  of  the  difficulty  in  rectifying 
boundaries  where  the  title  is  registered  under  the  Land  Transfer  Act, 
deserves  most  serious  attention. 

It  is  impossible  within  the  limits  of  this  article  to  do  justice  to  Part  3, 
which  is  the  most  interesting  part  of  the  Report,  It  discusses  the  merits 
and  demerits  of  the  existing  system  of  conveyancing  and  of  the  various 
schemes  that  have, been  proposed  for  registration  of  title  as  regards  (i)  ihe 
safety  of  purchasers,  (2)  the  safety  of  mortgagees,  (3)  the  losses  incurred  by 
mortgagees  owing  to  tacking  and  consolidation. 

The  explanation  of  the  doctrine  of  tacking  and  consolidation  is  a  model  of 
legal  writing.  As  a  contemporary  remarks,  '  It  is  at  once  so  lucid  and  so 
concise  that  it  might  with  advantage  be  read  by  a  student  preparing  for  an 
examinatiou.' 
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The  proposals  as  to  settlements  are  (i)  to  confine  tlie  vesting  of  both 
realty  and  personalty  within  lives  in  being,  (2)  to  prevent  the  future 
limitation  of  estates  tail.  Theee  proposals,  if  adopted,  would  effectually 
put  a  stop  to  entails  of  any  nature.  The  first  of  these  proposals  would  pro- 
hibit settlements  in  the  common  form  where  the  vesting  of  the  children's 
shares  takes  place  at  twenty-one,  &c.  We  have  ascertained  that  it  was  not 
the  intention  of  the  Committee  to  propose  to  interfere  with  settlements  of 
this  nature,  all  that  they  wished  was  to  prohibit  anomalous  provisions 
occasionally  inserted  in  wills  postponing  the  vesting  as  far  as  possible. 

Space  prevents  us  from  discussing  the  proposals  as  to  succession  duty, 
cTovrn  debts,  official  searches,  judgments  and  executions,  the  assimilation  of 
the  law  of  realty  and  personalty,  the  adoption  of  a  limit  beyond  which  no 
right  of  succession  from  an  intestate  whether  of  realty  or  personalty  should 
be  permitted,  land  acquired  or  held  by  corporations,  all  of  which  deserve 
most  careful  study  by  ^e  law  reformer. 


Registration  of  Titles,    Prize  Essay.    By  R.  BaBNET  Morris.    London: 
Shaw  and  Sons.     1886.     8vo.   48  pp. 

This  is  the  book  which  received  a  prize  as  being  the  best  essay  on  the 
question  of  registration  of  titles  as  affecting  schemes  of  land  reform,  offered 
by  the  Executive  Committee  of  the  Building  Societies'  Association,  on  the 
adjudication  of  Lord  Hobhouse,  Sir  Horace  Davey,  and  Mr.  E.  F.  Turner. 

The  Essay  is  divided  into  three  parts:  (i)  The  question  stated;  (2)  History, 
containing  a  very  concise  sketch  of  the  history  of  land  transfer  in  England ; 
(3)  System  proposed.  This  is  in  effect  a  system  of  registration  of  title  with- 
out previous  official  examination,  and  does  not  differ  in  principle  from  the 
system  advocated  by  the  Land  Registry  Office,  Sir  Horace  Davey,  and  Mr. 
Colt  (ante,  p.  238),  and  by  Mr.  Elphinstone  {arUe^  p.  12).  The  author  has 
very  properly  explained  the  details  of  his  scheme  at  some  length. 

In  an  Appendix  the  author  gives  a  short  account  of  the  systems  of  land 
transfer  in  use  in  Ireland  and  in  some  foreign  countries.  We  learn  that  in 
France  the  registration  fees  amount  to  five  per  cent.,  and  the  legal  charges 
to  one  to  two  per  cent.,  on  the  purchase  money ;  so  that  the  cost  of  trans* 
ferring  land  in  France  is  much  higher  than  it  is  in  England. 

We  may  congratulate  the  association  that  its  offer  of  a  prize  has  called 
forth  a  volume  which  is  far  superior  to  most  prize  essays. 

The  Domesday  Book  for  the  County  of  Derby ^  reprinted  from  ^The 
Feudal  History  of  the  County  of  Derby'  By  John  Pym  Ybatman. 
London  :  Bemrose  and  Sons.   8vo.   88  pp. 

The  powers  of  mind  and  the  legal  learning  which  Mr.  Yeatman  brings  to 
his  task  may  for  the  sake  of  those  who  do  not  know  his  other  books  be  iUujs- 
trated  by  the  following  passage.  It  is  a  fact,  he  says,  '  that  before  the 
Conquest  writing  was  not  employed  in  the  transfer  of  land.'  Here  comes 
the  proof: — 'That  it  was  a  fact,  clear  beyond  dispute,  that  writing  was  not 
employed  in  land  transfer,  we  may  learn  from  the  double  system  of  convey- 
ancing, that  by  charter,  and  that  by  fine,  with  livery  of  seisin  (without 
charter^,  which  prevailed  down  to  the  time  of  Charles  the  Second.' 

One  nopes  against  hope  that  the  writer  of  such  a  sentence  means  to  be 
amusing ;  subject  always  to  correction,  for  peradventure  he  has  in  his  posses* 
sion  one  or  more  specimens  of  charters  not  in  writing,  and  will  triumphantly 
produce  them  at  the  approaching  octocentenary  festival  of  Domesday. 
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TAe  Crown  Office  Bule$  and  Form9^  1 886.  By  Prbdbbick  H.  Shcrt, 
Chief  Clerk  of  the  Crown  OflSce.  London :  Stevens  &  Hajnes. 
1886.    8to.  xxiii  and  362  pp. 

WUaorCs  Supreme  Court  cf  Judicature  Aei4^  Rule^^  and  Form9.  Fifth 
Edition.  By  M.  Muib  Mackenzie  and  C.  Arnold  White- 
London:  Stevens  &  Sons.    1886.    8vo.    xeiii  and  1092  pp. 

The  Practice  at  Judges  Chambert  and  in  the  District  Begistries  in  the 
Queen^s  Bench  Division.  Second  Edition.  By  W.  F.  A.  Archi- 
bald and  P.  E.  Vizard,  of  the  Summons  and  Order  Department, 
Royal  Courts  of  Jostice.  London :  Stevens  &  Sons.  1886.  8yo. 
lis  and  524  pp. 

Shorthand  Notes  and  the  practice  relating  to  them.  By  Matthias  Levy, 
Member  of  the  Institute  of  Shorthand  Writers.  London :  Beeves 
&  Turner.    1886.    8vo.    134  pp. 

Fob  some  years  past  it  has  been  exceedingly  difficult  to  determine  any 
point  in  the  practice  of  the  Crown  side  of  the  Queen's  Bench  Division  by 
any  method  short  of  a  personal  invasion  of  the  Crown  Office  in  order  to 
profit  by  the  learning  and  courtesy  of  the  Master  and  the  Chief  Clerk,  and 
the  existence  of  the  nearly  unique  copy  of  *  Comer's  Crown  Practice.*  The 
inconvenience  may  not  have  been  very  widely  felt,  because  the  high 
mysteries  of  criminal  informations,  habeas  corpus^  eertiorariy  trials  at  bar, 
writs  of  error,  and  the  like,  do  not  often  demand  the  attention  of  most 
practising  lawyers.  But  every  one  who  ever  is  or  may  be  concerned  with  such 
matters,  and  likes  to  be  able  to  consult  a  book  of  his  own,  will  be  grateful 
to  Mr.  Short  alike  for  his  publication  of  the  new  Crown  Office  Rules,  and 
for  his  promise  of  a  book  on  the  pi*actice  at  no  distant  date.  Mr.  Short's 
notes  to  the  Rules  are  clear,  to  the  point,  and  properly  supplied  with  refer- 
ences. In  one  or  two  instances  where  the  General  Rules  of  the  Supreme 
Court  are  made  applicable  to  civil  proceedings  on  the  Crown  side,  with  the 
e£fect  of  introducing  an  alternative  procedure  under  the  General  Rules  or 
imder  the  Crown  Office  Rules,  Mr.  Short  has  judiciously  interpolated  the 
adopted  portion  of  the  General  Rules  in  that  part  of  the  Crown  Office  Rules 
which  deals  with  the  same  matters.  Thus  immediately  after  Rr.  250^260, 
which  deal  with  motions,  he  prints  O.  lii.  rr.  1-9,  11-15,  that  Order  being, 
by  R.  250  of  the  Crown  Office  Rules,  made  to  apply  *  as  far  as  it  is  applic- 
able '  to  civil  proceedings  on  the  Crown  Side.  Mr.  Short's  Forms  are  full 
and  numerous,  and  no  one  is  likely  to  dispute  their  accuracy.  By  way  of 
Addenda  he  prints  those  parts  of  the  General  Rules,  and  the  Judicature 
Acts  which,  though  not  actually  incorporated  in  the  Crown  Office  Rules,  he 
thinks  most  likely  to  be  useful  for  reference.  As  far  as  it  can  be  tested  by 
anything  short  of  prolonged  practical  use  the  Index  seems  to  be  exceptionally 
good.  In  fact  the  book  is  an  excellent  piece  of  work  altogether,  and  taken 
together  with  its  forthcoming  successor  ought  to  make  the  dark  places  of 
the  little  known  '  Crown  Side  '  as  accessible  as  they  are  important. 

The  passing  of  the  Judicature  Act  of  1884,  and  the  various  additions  to 
and  alterations  in  the  Rules  which  have  been  made  since  they  were  re-cast 
in  1883,  have  necessitated  a  new  edition  (the  5th)  of  Wilson's  well-known 
work.  It  is  needless  to  say  more  than  that  the  editors,  Messrs.  Muir 
Mackenzie  and  White,  have  executed  their  task  of  enlargement  and  adapta- 
tion in  a  manner  worthy  of  the  standard  work  upon  which  they  were 
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engaged.  The  Table  of  Cases  has  been  famished  for  the  most  part  with 
quadruple  references  to  the  Law  Eeports,  Law  Journal,  Law  Times,  and 
"Weekly  Reporter.  This  is  well  enough,  but  some  of  those  who  use  the 
book  may  be  disposed  to  think  the  text  somewhat  overloaded  with  reference 
to  the  Weekly  Reporter  and  Weekly  Notes,  publications  which  are  n  ot 
always  in  every  one's  hands. 

Mr.  Archibald  has  found  it  necessary  *  virtually  to  re-write '  his  book  on 
the  Practice  at  Judges'  Chambers  in  preparing  the  second  edition.  In  this 
task  he  has  been  assisted  by  Mr.  Vizard  of  the  Summons  and  Order  Depart- 
ment of  the  Central  Office.  The  method  upon  which  Mr.  Archibald's  treatise  is 
arranged  is  not  at  once  apparent,  but  this  is  of  the  less  consequence  as  in  a 
lx>ok  of  practice  exhaustively  indexed,  as  this  appears  to  be,  it  does  not 
much  matter  in  what  order  the  various  subjects  are  treated  of.  The 
important  thing  is  that  the  reader  who  has  found  what  he  wants  should 
have  under  his  eye,  or  have  his  attention  expressly  referred  to,  everjrthing 
bearing  on  the  subject,  and  this  object  Mr.  Archibald  has  attained  with 
very  fair  success.  Most  of  the  forms  are  inserted  in  their  places  in  the 
text,  which,  where  they  are  not  too  numerous,  is  probably  the  most  con- 
venient plan.  Others,  described  as  *  miscellaneous,'  appear  in  an  Appendix, 
which  also  contains  divers  rules  and  extracts  from  statutes  of  subsidiary 
importance,  and  in  particular  the  Office  Rules  settled  by  the  Practice 
Masters.  Altogether  Mr.  Archibald's  second  edition  is  a  good  workmanlike 
article,  and  will  prove  useful  to  the  diminishing  number  of  persons  for  the 
assistance  of  whose  labours  it  is  intended. 

Hr.  Matthias  Levy's  little  collection  of  cases  concerning  shorthand  notes 
is  a  pleasant  testimony  to  the  author's  enthusiasm  for  the  art  in  which  he 
is,  no  doubt)  proficient,  but  it  cannot  be  said  that  it  is  a  really  valuable 
addition  to  legal  literature.  His  notes  of  the  various  decisions  are,  for  the 
most  part,  far  from  being  shorthand  notes,  and  are  too  brief  to  be  of  much 
value  save  as  a  digest,  and  the  objection  to  the  book  as  a  digest  is  that  it  is 
arranged  not  in  order  of  subjects,  but  according  to  the  chronological  succes- 
sion  of  the  cases  enumerated.  This  makes  the  index  all-important,  and  the 
index  is  not  good.  Who  on  earth,  looking  for  anything  in  a  book  entitled 
'  Shorthand  Notes,'  would  ever  think  of  consulting  the  headings  *  Shorthand 
Writer '  or  *  Shorthand  Writer's  Notes  *  ?  In  his  introductory  chapter  Mr. 
Levy  expresses  the  opinion,  natural  enough  in  a  shorthand  writer,  that 
there  ought  to  be  an  official  shorthand  writer  attached  to  every  court,  who 
should  take  down  everything  that  is  said  and  whose  notes  should  be  the 
authoritative  record  of  the  proceedings.  It  makes  one  shudder  to  think  of 
the  volumes  full  of  cross-examinations  at  nisi-prius  which  would  cumber  the 
earth  if  this  appalling  suggestion  were  adopted.  Failing  this,  Mr.  Levy 
would  like,  as  it  is  natural  and  proper  that  he  should,  to  see  the  costs  of 
shorthand  notes  always  allowed.  The  text  of  his  work  supplies  infinite 
and  excellent  reasons  against  it.  Did  Lord  Chief  Justice  Bovill  really 
abstain  from  taking  notes  in  Tiohbome  v.  Luahington  on  the  ground  that 
the  shorthand  notes  would  be  better  than  his  own  1  If  he  did,  it  would 
have  been  kinder  to  the  Chief  Justice's  memory  to  say  nothing  about  it. 


TAe  Science  of  Law  according  to  the  American  Theory  cf  Government. 
Preliminary  Chapter.  By  E.  L.  Campbell.  Trenton,  N.J.: 
MacCrellish  and  Quigley.   1886.   8vo.   113  pp. 

This  Introduction  to  a  projected  work  on  Jurisprudence  is  mainly  occu- 
pied with  showing  how  Law  is  founded  in  immutable  principles  of  justice, 
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which  being  definite  constitute  a  true  science,  and  contrasting  this  with 
adverse  theories.  The  subject-matter  of  law  generally  is  first  distributed 
under  the  six  heads  of  Procedure,  Regulative,  Criminal,  Economic, 
Customary  or  Arbitrary,  and  Jural.  The  last  of  these  is  said  to  be  by  far 
the  most  important,  'as  it  embodies  "rights*'  themselves,  instead  of  the  means 
by  which  they  are  secured'  (p.  ii).  'Bi^^hts  are  the  affirmations  of  our 
mental  constitution  in  view  of  certain  facts '  (p.  84).  This  is  called  the 
Intuitional  theory,  or  theory  of  Natural  Justice,  and  is  contrasted  with  five 
others,  the  Utilitarian,  the  Historical,  that  of  Necessity,  the  Social  Compact, 
and  that  of  Inherited  Experience. 

Some  confusion  would  seem  to  have  crept  into  this  contrast.  Sorely 
none  of  these  theories  would  deny  that  Law  is  founded  in  thoughts  and 
feelings  which  are  deeply  seated  in  human  nature,  that  is,  in  '  affirmations 
of  our  mental  constitution.'  But  these  affirmations  do  not  become  iawa 
until  embodied  in  commands  of  particular  classes  of  acts  or  abstentions, 
which  differ  for  different  communities,  and  for  the  same  at  different  times, 
though  the  affirmations  themselves  remain  the  same.  Whether  the  nature 
of  the  affirmations  jMr  ae  is  '  intuitional '  or  otherwise,  is  a  question  not  for 
Jurisprudence,  the  Science  of  Law,  but  either  for  Ethic  or  for  Anthropology. 
On  the  other  hand,  the  nature  of  the  process  which  raises  them  into  laws  is 
a  question,  and  perhaps  the  first  question,  in  Jurisprudence. 

The  work  ends  with  a  classification  of  Jural  Law  (which  has  at  all  events 
the  merit  of  not  being  adventurous)  under  the  heads  of  (i)  Personal  Rights, 
(2)  Property,  (3)  Contract,  (4)  Tests,  (5)  Domestic  Relations,  (6)  Political 
Relations.  Upon  this  last  (6)  head,  which  *  may  be  said  to  be  yet  an  un- 
written chapter  of  law/  the  writer  lays  great  stress.  '  It  is  the  rescue  of 
this  chapter  from  the  fields  of  speculation  and  adding  it  to  the  province  of 
'*  positive  law,"  the  planting  of  all  the  functions  of  just  government  upon 
primary  jural  principles  essentially  the  same  in  their  nature  and  derivation 
as  those  which  lie  at  the  basis  of  all  private  law,  and  limiting  them  thereby, 
that  entitles  us  to  call  this  general  scheme  of  law  the  American  Theory  of 
Government.'  As  a  matter  of  fact,  however,  many  competent  American 
lawyers  would  disclaim  for  their  own  part  any  share  in  the  philosophical 
consensus  thus  implied. 

TAe  Studenfs  Guide  to  the  Law  of  Real  and  Personal  Property,  By  Johk 
Indermaur  and  Charles  Thwaites.  London:  George  Barber. 
1886.   8vo.    154  pp. 

The  Students  Guide  to  Specific  Performance  and  Mortgages,  By  John 
Indermaub  and  Charles  Thwaites.  London:  George  Barber. 
1886.   8vo.    102  pp. 

These  two  books  form  the  fourth  and  fifth  of  a  series  prepared  by  Messrs. 
Indermaur  and  Thwaites  for  the  use  of  students.  We  have  already,  anie 
p.  258,  expressed  our  opinion  on  the  Quids  to  Criminal  Law,  prepared  by 
the  same  gentlemen.  It  contained  some  startling  assertions,  but  perhaps 
hardly  so  startling  as  those  contained  in  the  books  now  under  review. 

The  Quids  to  the  Law  of  Real  and  Psrsoned  Property  consists  of  five  parts : 
(i)  advice  to  the  student  as  to  his  course  of  reading;  (2)  an  epitome  of 
the  Conveyancing  and  Settled  Land  Acts ;  (3)  a  list  of  important  statutes ; 
(4)  test  questions  on  the  law  of  real  and  personal  property ;  (5)  a  digest 
of  questions  and  answers  on  the  law  of  real  and  personal  property. 

To  old-fashioned  lawyers,  brought  up  on  Coke  and  Williams,  the  informa- 
tion contained  in  part  5  of  this  work  is  of  a  somewhat  strange  character. 
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We  learn  that,  p.  50,  *  the  descent  of  personal  property  is  governed  by  the 

l&w  of  the  owner's  domicile ;'  that,  p.  52,  an  estate  after  poflsibility  of  issue 

extinct  is  '  an  estate  in  special  tail  when  the  person  £rom  whose  body  the 

issue  are  to  come  dies  without  issue;'  that,  p.  78,  ^ a  joint  tenancy  is  where 

an  estate  is  acquired  by  two  or  more  persons  in  the  same  property  by  the 

same  title  not  being  by  descent  at  the  same  time  and  without  words  implyr 

ing  that  they  are  to  take  in  distinct  shares;'  this  blunder  is  the  more 

inexcusable,  because  at  p.  81  the  rule  is  stated  correctly:  that,  p.  81,  a 

limitation  to  '  X,  Y,  and  Z  as  tenants  in  common  in  fee '  makes  X,  Y,  and  Z 

tenants  in  common  in  fee  simple :  that,  p.  90,  '  with  regard  to  real  estate 

a  power  may  be  defined  as  the  means  of  causing  a  use  witib  its  accompanymg 

estate  to  spring  into  existence  at  the  will  of  a  given  person '  (apparently 

the  authors  have  forgotten  a  bargain  and  sale  by  executors) :  that,  p.  107, 

uses  can  be  declared  of  an  existing  term  of  years:  that,  p.  114,  a  gift  to 

xiephews  is  within  i  Vict,  c.  26,  s.  33 :  that,  p.  134,  the  number  of  cattle  to 

Ibe  put  on  the  lord*s  waste  in   respect  of  common  appendant  'was  not 

to  exceed  as  many  as  the  common  would  feed  during  the  winter/ 

The  accounts  given  in  this  book,  at  p.  50,  of  real  actions ;  at  p.  56,  of  a 
feoffment;  at  p.  61,  of  the  proper  form  of  limitation  to  a  corporation;  at 
p.  63,  of  the  effect  of  the  assignment  by  a  tenant  for  life  of  his  life  estate 
on  the  exercise  of  the  powers  given  to  him  by  the  Settled  Land  Act ;  at 
p.  114,  of  the  effect  of  a  devise  contained  in  a  will  executed  since  the  Wills 
Act  came  into  force  on  after-acquired  land;  at  p.  139,  of  a  fee  simple  con- 
ditional, are  misleading  or  impeifect. 

The  Guide  to  Specific  Performance  comprises  elementary  sketches  of 
the  law  relating  to  specific  performance  and  mortgages,  with  questions  and 
answers  on  the  same  subjects.  It  is  slovenly  and  inaccurate,  but  not  quite 
so  bad  as  its  companion. 

The  authors  inform  us  that  the  questions  in  these  books  are  chiefly 
framed  from  actual  questions  asked  at  examinations  for  the  Bar  Final.  Is 
it  possible  that  the  answers  given  in  the  books  are  taken  from  answers 
actually  given  in  the  examination  1 

It  is  with  much  regret  that  we  point  out  so  many  serious  errors  in  books 
likely  to  be  extensively  used  by  students.  We  are  well  aware  that  it  is 
impossible  to  avoid  errors  in  books  intended  to  be  used  by  practising 
lawyers,  but  we  consider  it  quite  inexcusable  to  publish  books  for  the  use 
of  students  which  contain  so  many  blunders,  most  of  which  might  have 
been  avoided  by  looking  into  any  of  the  recognised  elementary  works. 

We  understand  that  Mr.  Indermaur  has  prepared  many  winners  of  the  first 
prize  in  the  Solicitors'  Final  Examination.  It  seems  to  follow  that  the 
standard  of  the  examination  is  lamentably  low,  unless  Mr.  Indermaur's  oral 
teaching  is  of  an  esoteric  character. 


The  Principles  cf  the  Law  relating  to  the  Discharge  of  Contracts.  By 
BoBEBT  BALSTOif.  Philadelphia :  T.  and  J.  W.  Johnson  and  Co. 
1886.   8vo.   viii  and  68  pp. 

This  is  a  well-arranged  and  concise  little  book.  It  does  not  profess  to 
do  more  than  give  the  result  of  the  authorities  as  they  stand,  and  this 
appears  to  be  done  in  a  workmanlike  manner.  Mr.  Halston  has  had  time 
to  mention  Norrington  v.  Wright ^  115  U.  S.  188;  he  seems  to  agree  with 
the  learned  contributor  who  considered  that  case  in  the  Notes  of  our  April 
number  that  the  Supreme  Court  of  the  United  States  has  departed  from  the 
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current  of  recent  English  authority  as  to  the  eflfActs  of  a  hreach  of  a  sever- 
ahle  contract ;  hut  to  say,  as  he  does,  that  the  Conrt '  refused  to  follow  the 
English  cases'  does  nfit  fairly  represent  the  mind  of  the  Court,  or  the  manner 
in  which  its  conclusion  was  arrived  at.  The  judgment  delivered  by  Gray  J. 
certainly  did  not  intend  to  make  the  law  of  the  Supreme  Court  different 
from  that  of  the  House  of  Lords ;  and  whether  in  fact  it  did  so  or  not  is 
a  question  still  quite  open  to  discussion.  Wliat  the  Court  does  say  (115 
U.  S.  206)  is  that '  a  diversity  in  the  law  as  administered  on  the  two  sides 
of  the  Atlantic,  concerning  the  interpretation  and  effect  of  commercial  con- 
tracts of  this  kind,  is  greatly  to  be  deprecated;'  and  the  judgment  proceeds 
to  maintain  in  detail  that  the  conclusion  in  the  case  at  bar  is  supportetl,  on 
the  whole,  by  the  weight  of  English  authorities.  Can  it  be  that  Mr.  Balston 
did  not  take  time  to  read  through  the  judgment  f  We  do  not  know  why 
Mr.  Kalston  has  wholly  omitted  to  deal  with  the  rescission  of  contracts 
for  fraud  and  other  causes  ejuadem  generis, 

Instnictions  for  Preparing  AMracU  of  Titles.  By  Hbnry  Moore. 
Fourth  Edition,  with  considerable  additions  by  Reginald  Mesi- 
VALE  and  Norman  PfiAfisoN.  London  :  William  Clowes  &  Sons, 
Limited.    1886.    Sm.  8vo.   vi  and  256  pp. 

A  Handbook  of  Practical  Forms.  By  Henry  Moore.  Edited  by  T. 
Lambert  Mears.  London :  William  Clowes  &  Sons,  Limited. 
1886.    8vo.   xxvi  and  390  pp. 

The  fact  of  the  first  of  these  books  having  reached  a  fourth  edition  shows 
that  it  has  been  found  useful.  The  editors  *  have  endeavoured  to  retain  as 
far  as  possible  the  author's  original  text,  departing  from  it  only  when 
accuracy  or  clearness  has  seemed  to  require  this  course/  It  appears  to  ns 
that  they  have  succeeded  in  rendering  '  the  present  edition  substantially  in 
accordance  with  the  present  practice/  They  appear  to  have  taken  great 
I>ains  in  adding  references  to  recent  cases. 

The  second  of  these  books  contains  numerous  examples  of  acknowledg- 
ments, affidavits^  cases  for  the  opinion  of  counsel,  conditions  of  sale,  consents, 
declarations,  demands,  notices,  proposals  to  treat  protests,  receipts,  and 
valuations,  together  with  a  number  of  statutory  forms,  and  notes  as  to 
stamps.  While  nothing  but  actual  trial  can  prove  whether  they  are  useful, 
it  is  right  to  say  that  they  appear  to  us  to  be  so. 

A  TENTH  edition  of  Stephen's  Commentaries,  by  Mr.  Archibald  Brown, 
stands  over  for  future  notice.  Meanwhile  this  infinite  re-editing  and 
cobbling  of  books  appears  to  us,  in  a  general  way,  a  bad  thing.  We  have 
also  received :  Hey  wood's  *  County  Court  Practice,'  4  th  ed.  (W.  Maxwell 
and  Son) ;  H.  D.  Macleod's  *  Theory  and  Practice  of  Banking,'  vol.  2,  4th 
ed.  (Longmans) ;  E.  S.  Koscoe's  'Digest  of  the  Law  of  Light,'  2nd  ed. 
(Reeves  &  Turner);  H.  S.  Bo  wen's  'Outlines  of  Specific  Performance,' 
a  small  student's  book  (Clowes  and  Sons);  'Emigration,'  a  summary 
of  modem  Acts  and  statistics,  by  H.  H.  Phear  (Stevens  and  Sons) ;  Qeo. 
Carslake  Thompson's  '  Public  Opinion  and  Lord  Beaconsfield,'  2  vols.,  and 
'The  Statesman's  Year-book'  for  1886  (Macmillan  and  Co.).  Curiously 
enough  the  legal  and  judicial  information  in  the  Statesman's  Year-book 
appears  to  be  its  weak  point.  Under  the  head  of  the  United  States  we 
have  a  page  of  description  given  to  a  class  of  armoured  cruisers  not  yet 
built,  and  not  a  word  about  the  Supreme  Court,  without  which  the  political 
constitution  of  the  United  States  is  unintelligible. 
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The  New  England  Magazine  for  March,  1886,  contains  an  account  of  the 
Soston  University  Law  School,  by  Mr.  Benjamin  R.  Curtis,  one  of  its  lec- 
'turers.     Mr.  Phelps,  as  he  reminds  us,  came  from  teaching  in  that  school  to 
x-epresent  the  United  States  in  this  country ;  it  is  an  open  secret  that  in 
'becoming  a  diplomatist  he  has  not  ceased  to  be  at  heart  a  lawyer.     In  any 
case,  the  success  with  which  he  accomplishes  the  very  difficult  task  of  filling 
^r.  Lowell's  place  is  a  living  lesson  to  certain  good  people  who  think  that 
professors  in  general  (and,  for  some  occult  reason,  more  particularly  those 
ynho  profess  to  teach  law)  must  be  a  useless  and  unpractical  kind  of  men. 
The  Boston  Law  School  is  an  eminently  practical  one,  and  its  staff  includes 
some  lawyers  whose  works  are  well  known  on  this  side.     We  extract  from 
Mr.  Curtis's  article  the  following  paragraphs  as  to  the  method  pursued  : — 
*  One  or  two  features  of  the  course  of  instruction  deserve  especial  men- 
tion.    The  first  of  these  is  the  prominence  given  to  the  system  of  recitations, 
and  their  separation  from  the  lectures.     These  latter  are  given  by  the  elder 
members  of  the  profession ;  the  lecturer  himself  occupies  most  of  the  hour 
in  laying  down  and  explaining  propositions  of  law  and  citing  authorities 
in  support.     The  lecturer's  work  is  supplemented  by  the  instructors,  who 
conduct  recitations  upon  the  topics  already  reviewed  by  their  elders ;  in 
these  exercises  the  students  are  expected  and  required  to  occupy  most  of  the 
time  in  asking  or  answering  questions,  and  in  the  discussion  aud  argument 
of  points  raised  or  suggested  in  the  previous  lecture. 

'  The  freedom  of  debate  and  liberty  of  criticism  given  at  the  recitations, 
larger  than  it  is  practicable  to  obtain  at  the  lectures,  is  found  to  be  a  most 
uaefnl  method  of  fixing  principles  or  correcting  errors. 

'  The  Moot  Courts  are  another  prominent  feature  of  the  instruction.  These 
are  held  regularly  every  Saturday.  Some  question  of  law  is  argued  by 
students  who  have  been  previously  assigned  as  counsel ;  a  member  of  the 
faculty  sits  as  Chief  Justice,  two  students  being  associated  with  him  as 
Justices.  Upon  the  decision  of  the  question  written  opinions  are  prepared 
by  each  of  the  Associate  Justices  and  read  by  them  at  a  subsequent  session 
of  the  Court.  These  opinions  are  afterwards  printed  and  bound  under  the 
title  of  "  Boston  University  Reports." ' 
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NOTES. 

A  Real  Pbofbbty  Puzzle. — A  man  died  lately,  intestate,  seised  in  fee 
simple  of  land  in  common  socage,  and  leaving  a  father  and  a  son.  The 
fibther  inherited  the  land.     Explain  the  state  of  facts  that  caused  this. 

JS.  W.  E. 

What  is  a  judgment  in  rem  by  the  English  law  1  is  a  question  judges  and 
text-writers  have  struggled  much  with,  and  until  very  lately  wiUiout  much 
result.  Now,  however,  there  appears  to  be  a  solution,  not  quite  oomplete 
perhaps,  but  pretty  clearly  indicated.  The  Court  of  Appeal  in  De  Mora  v. 
Caticha,  29  Ch.  D.  268,  plainly  intimate  that  none  of  the  generally  accepted 
kinds  of  judgment  in  rem  are  such,  with  the  single  exception  of  adjudica- 
tions in  prize  causes  in  the  Admiralty, — in  the  sense,  that  is  to  say,  that  the 
findings  and  grounds  of  decision  bind  inter  omnes.  The  judgment  itself  may 
operate  in  retn  in  a  variety  of  cases ;  but  nothing  else  than  the  judgment, 
except  in  the  case  mentioned.  And  now  comes  a  decision  of  the  Supreme 
Court  of  Massachusetts,  which  contains  much  more  than  an  intimation  to 
the  same  effect ;  and  this  without  the  aid,  it  seems,  of  De  Mora  v.  Concha — 
Brigham  v.  FayerweaiheTf  140  Mass.  411.  In  De  Mora  v.  Concha  it  was 
only  necessary  to  decide,  that  an  unnecessary  finding  in  Probate — the 
Chilian  domicil  of  a  testator — could  not  bind  persons  who  were  not  in 
reality  parties  to  the  probate  proceedings  or  properly  represented  there  by 
the  executor ;  and  all  the  cases,  such  as  Hari  v.  M^Namara,  4  Price,  1 54, 
note,  and  Bouehier  v.  Taylor,  4  Bro.  ParL  Cas.  708,  together  with  the  prize 
cases,  were  brushed  aside  in  the  course  of  the  argument  as  either  of  doubt- 
ful authority  or  not  sufficiently  in  point  necessarily  to  govern  the  case.  In 
Brigham  v.  Fayenveather,  however,  the  Court  were  required  to  determine 
whether  a  neceaeary  finding  in  the  probate  of  a  will — the  testamentary 
capacity  of  the  testator — was  conclusive  in  an  action  between  one  of  the 
parties  to  the  probate  cause  and  a  third  person  (who  held  a  deed  from  the 
testator) ;  and  the  Court,  by  Mr.  Justice  Holmes,  held  that  it  was  not  This 
case  on  its  reasoning  would  be  sufficient  alone  to  raise  a  doubt  whether  any 
adjudication  except  in  a  prize  cause  would  be  conclusive  in  that  way ;  with 
De  Mora  v.  Concha,  perhaps  the  most  instructive  case  concerning  judg- 
ments in  rem  to  be  found,  the  doubt  becomes  almost  solved  in  the  negative. 
The  result  is  that  the  discussions  in  regard  to  the  distinction  between 
judgments  in  rem  and  judgments  in  j)€r8onam  appear  to  have  become,  for 
the  greater  part,  obsolete  learning.  If  the  two  cases  referred  to  point  aright, 
there  is  but  one  pure  judgment  in  rem,  carrying,  that  is  to  say,  in  its  broadly 
conclusive  effect  necessary  findings  and  grounds  of  the  decision ;  other  judg- 
ments operate  in  rem  only  in  so  far  as  they  have  perfectly  and  completely — 
against  all  persons — established  a  right  in  rem.  Beyond  the  judgment,  only 
parties  and  their  privies  are  within  the  estoppel.  Prize  cases  themselves 
are  treated  by  both  Courts  as  exceptional ;  possibly  the  foundations  even  of 
Hughes  v.  Cornelius  are  no  longer  secure.  However  this  may  be,  Mr. 
Justice  Holmes  cuts  a  Qordian  knot  by  declaring  that  judgments  in  rem 
have  their  peculiar  effect  because  the  Sovereign  has  declared  they  shall 
have  it. 

In  this  connection  attention  may  be  called  to  Williams  v.  WiRiams,  63 
Wis.  58,  in  which  it  is  held  that  judgment  of  divorce,  by  default,  does  not 
establish,  inter  alios,  the  marriage  of  the  parties.  M.  M.  B. 
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After  the  decision  in  Leather  Manufacturing  Bank  v.  Morgan,  1 1 7  U.  S.  96, 
bank  depoBitors,  at  least  in  the  United  States,  must  look  well  to  their  pass- 
\K>ok8  inrhen  returned  balanced  by  the  bank.     In  that  case  the  plaintiff  sued 
the    defendant  bank  for  a  balance  alleged  to  be  due  to  him  on  deposit 
account,  including  in  his  demand  certain  sums  paid  on  altered  checks  drawn 
by  him.     After  these  checks  had  been  paid,  the  bank  balanced  the  plaintiff's 
pass-book,  treating  the  checks  as  genuine,  as  it  supposed  they  were.     Had 
the  plaintiff  at  once  examined  his  book,  and  reported  the  mistake  to  the 
bank,  the  latter  would  have  been  able  probably  to  take  steps  for  its  own 
protection,  including  action  for  the  punishment  of  the  forger.    This  was  not 
done,  and  the  bank  lost  its  opportunity  thereby.    Upon  these  facts  the  Lower 
Court  had  instructed  the  jury  to  find  for  the  plaintiffs ;  judgment  was  now 
reversed,  and  the  Supreme  Court  of  the  United  States  held  that  it  should 
have  been  left  to  the  jury  to  find  whether  there  had  been  negligence  on  the 
part  of  the  plaintiff,  as  well  as  fault  on  the  part  of  the  bank.     The  case  re* 
affirms  the  familiar  rule  that  an  estoppel  may  arise  out  of  mere  negligence ; 
also  that  the  change  of  position  may  be  presumptive,  as  in  KruglUs  v.  Wiffen, 
L.  R.,  5  Q.  B.  660.    Indirectly  the  more  interesting  principle  is  decided  that 
a  silent  adnussion  of  a  representation  by  the  party  claiming  the  estoj)pel  may 
preclude  a  man  from  disputing  his  admission.     That,  it  will  be  noticed,  is 
a  new  phase  of  the  rule  in  Pickard  v.  Sears  (6  Ad.  &  E.  469).     There  was 
another  point  of  less  importance  in  the  case.     The  forgeries  had  been  com- 
mitted by  the  plaintiff's  clerk,  and  the  pass-book  and  paid  checks  had  come 
back  into  his  hands  for  examination.     The  Court  of  course  held  that,  while  it 
was  not  necessary  for  the  plaintiff  to  make  personal  examination  of  the  same, 
examination  by  the  man  who  had  altered  the  checks,  and  his  fiedlure  to  report 
the  situation,  would  not  avail  the  plaintiff,  '  without  at  least  showing  that 
he  exercised  reasonable  diligence  in  supervising  the  conduct  of  the  agent 
while  the  latter  was  discharging  the  trust  committed  to  him.' 

M.  M,  R 

The  May  number  of  the  Law  Reports  contains  two  cases  on  the  subject  of 
gifts  to  illegitimate  children. 

The  first  of  these  cases  {In  re  Haseldine  ;  Orange  v.  Sturdy ,  3 1  Ch.  D.  5 1 1 ) 
is  a  good  illustration  of  uie  saying  that  hard  cases  make  bad  law.  There  a 
gift  to  each  of  the  children  of  Mary  Ann  Lord  of  X5  for  mourning  to  be 
paid  into  the  hands  and  on  the  receipt  of  the  said  Mary  Ann  Lord  their 
mother  for  them,  notwithstanding  her  coverture  and  their  minority,  was  held 
to  go  to  three  illegitimate  children  of  Mary  Ann  Lord  living  at  the  date  of 
the  will,  on  the  ground  that  having  regard  to  the  circumstances  of  the  ccu3e 
and  the  words  used  there  was  a  sufficient  reference  to  existing  children. 

The  testator  was  seized  with  paralysis  while  on  a  visit  to  the  Lords,  and 
was  advised  by  his  medical  attendants  to  make  a  will,  which  he  did  in 
October,  i860.  He  made  a  codicil  in  August,  1861,  and  died  in  the  same 
month. 

It  was  said  that  the  gift  for  mourning  showed  that  the  testator  assumed 
that  the  legatees  would  be  living  at  his  death,  and  ihid  his  language  showed 
that  he  thought  his  death  near  at  hand.  Stress  was  also  laid  upon  the  refer- 
ence to  the  minority  of  the  legatees. 

There  was  a  further  point,  whether  a  gift  by  the  codicil  to  the  children 

of  M.  A.  Lord  included  the  same  three  children,  and  the  majority  of  the 

Court  held  that  children  must  have  the  same  meaning  in  the  codicil  as  in 

the  will. 

Lord  Justice  Cotton  dissented  from  the  judgment,  on  the  ground  that 
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there  was  no  repugnancy  or  inconsistency  if  the  ordinary  meaning  was  given 
to  the  word  children. 

The  case  lays  down  no  new  principle  and  must  stand  strictly  on  its  own 
facts.  It  is  perhaps  unfortunate  that  it  should  have  been  thought  advisable 
to  report  it. 

In  the  other  case,  In  re  Bolton;  Bratcn  v.  Bolton  (31  Ch.  D.  542) — the 
gift  was  '  to  my  dear  wife  Jane  Ann  Bolton  (formerly  Jane  Ann  Cockayne), 
and  after  her  death  between  all  and  every  my  child  and  children.' 

The  testator  was  aware  when  he  married  Jane  Ann  Cockayne  that  it  was 
not  certain  whether  her  first  husband  was  dead,  and  after  the  testator's 
death  it  was  found  that  he  was  alive. 

At  the  testator's  death  Jane  Ann  Cockayne  was  enceinte  of  a  child  by 
him.     It  was  held  that  this  child  could  not  take. 

The  decision  may  be  supported  on  the  ground  that  there  was  nothing  in 
the  will  to  indicate  illegitimate  children,  though  as  to  this  the  case  comes 
very  near  Hill  v.  Cf*ook^  L.  R.,  6  H.  L.  265. 

The  Court  seems  however  to  have  been  of  opinion  that  even  if  the 
testator's  words  could  be  construed  to  refer  to  illegitimate  children,  an 
illegitimate  child  born  after  the  date  of  the  will  could  not  take  under  a 
description  referring  to  the  fact  and  not  the  reputation  of  paternity. 

It  is  submitted  that  this  distinction  is  untenable. 

Occleston  v.  FuUalove^  9  Ch.  147,  decided  two  points: 

1.  That  a  gift  to  illegitimate  children  born  after  the  date  of  the  wHl 
was  not  contrary  to  public  policy. 

2.  That  a  gift  by  a  man  to  the  children  *  he  might  have  or  be  reputed  to 
have'  by  a  woman  was  valid  as  regards  children  who  had  at  the  testator's 
death  acquired  the  reputation  of  being  his  children,  inasmuch  as  the  descrip- 
tion refen*ed  to  the  reputation  and  not  the  fact  of  paternity. 

It  had  however  long  before  this  been  decided  by  Lord  £ldon,  adopting 
the  opinion  of  three  of  the  Judges,  that  a  gift  by  a  testator  to  the  children 
'  which  I  may  have'  by  il. ^.  was  valid  as  regards  illegitimate  children  who 
at  the  date  of  the  will  had  acquired  the  reputation  of  being  the  testator's 
children  (WiUciTison  v.  Adam,  1  V.  &  B.  422,  and  see  Metham  v.  Dtike  of 
Devon,  i  P.  Wms.  529),  or,  in  other  words,  that  a  description  referring  to  the 
fact  of  paternity  was  satisfied  by  the  reputation  of  paternity ;  and  there  can 
be  no  reason  why  the  same  doctrine  should  not  apply  to  after-born  iUegiti- 
mate  children  described  with  reference  to  the  fact  of  paternity  if  the  sup- 
posed rule  of  policy  against  gifts  to  illegitimate  children  bom  after  the  date 
of  the  will  is  out  of  the  way ;  and  this  was  the  opinion  of  Lord  Selbome 
(9  Ch.  157),  who  dissented  from  the  judgments  of  the  Lords  Justices  in 
Occleston  v.  FuUalove.  Accordingly  the  late  Master  of  the  Rolls,  in  In  re 
GoodwirCs  Trust,  17  Eq.  345,  held  that  under  a  gift  by  a  woman  to  all 
her  children  by  Richaid  Parkins  a  son  bom  after  the  date  of  the  will  who 
was  reputed  her  son  by  Richard  Parkins  would  take. 

In  In  re  BoUon,  Lord  Justice  Cotton  expressly,  and  the  other  Lords  Justices 
impliedly,  disapprove  of  In  re  Goodwin's  Trust,  but  it  may  be  doubted 
whether  it  is  not  more  in  harmony  both  with  principle  and  authority  than 
the  decision  of  the  Court  of  Appeal. 

It  will  be  remembered  that  in  In  re  Bolton  the  child  was  in  venire  at  the 
death.  The  question  whether  a  child  can  have  a  reputed  father  before  it  is 
actually  bom  was  raised  but  not  decided.  The  Lords  Justices  seem  to  have 
been  of  opinion  that  it  was  not  possible.  H.  S.  T. 
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A  charter  of  14  Hen.  YIII,  confirmed  by  the  Act  of  13  Elizabeth  c.  29, 
incorporating  the  two  UniversitieB,  grants  to  the  Universitj  of  Oxford  not 
only  a  large  criminal  jurisdiction,  bat  also  exclusive  cognisance  '  in  contrac- 
tibus  et  injuriis  quibuscunque  .  . .  ac  de  aliis  cansis  et  materiis  quibuscunque 
.  .  .  licet  tangant  nos,  heredes,  etc.  (assisis  et  placitis  de  libero  tenemento 
duntaxat  exceptis)  infra  villam  Oxon,  etc.,  vd  alibi  infra  regnum  nostrum 
Afigltae,  qualitercunque   emergentibus,  ubi  scolares,  etc.  (quos  vel  quern 
predict!  Cancellarios,  etc.,  calumpniare  voluerint)  est  vel  erit  una  parcium.' 
It  had  reasonably  been  held  that  the  right  of  the  University  exists  only  in 
cases  where  it  can  do  full  justice  (J9ra/>er  v.  Crotother,  2  Vent  362),  and  doea 
not  apply  to  members  of  the   University  who  are  non-resident,  merely 
'  having  their  names  on  the  books,'  nor  to  members  of  the  University  who  are 
plaintiffs  {Hayes  v.  Long,  2  Wils.  310).     In  GinneU  v.  Whittingham,  L.  R., 
16  Q.  B.  D.  761,  the  attempt  of  the  plaintiff  to  defeat  the  Chancellor's  claim 
of  connusance,  by  further  restricting  the  operation  of  the  charter  to  causes  of 
action  arising  between  burgesses  and  scholars,  has  naturally  failed,  as  incon- 
sistent with  the  words  '  vel  alibi,'  etc.,  above  cited. 

Upon  one  or  two  subsidiary  points  the  judgment  in  this  case  seems 
open  to  correction.  The  Act  of  Elizabeth  confirms  not  merely  a  charter 
of  the  Queen  and  one  of  Henry  YIII,  but  all  the  numerous  charters  granted 
in  earlier  reigns.  The  series  of  charters  relating  to  the  jurisdiction  of  the 
University  commences,  not  with  Richard  II,  but  with  Henry  III.  Lastly, 
the  word  '  calumpniare '  does  not  mean,  as  in  the  translation  adopted  by  the 
Court, '  to  summon,'  but  '  to  claim.'  The  note  appended  to  the  report  is 
likely,  without  explanation,  to  give  an  erroneous  idea  of  the  relation  of  the 
executive  to  the  judicial  departments  of  the  University.  The  '  University 
authorities '  (executive,  presumably)  have  no  discretion  as  to  the  treatment  of 
a  case  in  which  a  claim  of  connusance  has  been  allowed.  After  the  decision 
of  the  Queen's  Bench  Division  in  GinneU  v.  Whittinghamy  the  plaintiff  recom- 
menced his  action  in  the  Court  of  the  Chancellor,  and  in  due  course  applied 
by  counsel  and  upon  affidavit,  under  one  of  the  rules  of  the  Court,  for  leave, 
which  was  granted  by  the  Assessor,  to  take  proceedings  in  London. 


'  It  may  perhaps  be  doubted  whether  the  odd  grant  '*  A  and  his  heirs, 

if  he  shall  have  heirs  of  his  body  "  ever  had  any  existence  except  as  an 

illustration  of  ''conditions"  in  a  donation,  the  notion  of  which  Bracton 

had  taken  from  the  B.oman  law.'     Thus  wrote  T.  E.  S.  in  our  last  Number 

(p.  278)   discussing   Bracton's  treatment  of  conditional   gifts.     Another 

correspondent  supplies  us  with  a  case  from  Bracton's  time  which  seems 

to  have  turned  upon  a  gift  of  just  this  kind.     It  is  found,  he  says,  among 

pleas  from  Easter  term  1224  (a  term  for  which  no  roll  is  extant)  in  a 

manascript   collection    of  cases  (Brit.  Mus.  MS.  Add.  12,269,  f.  138  b). 

A  fine  is  to  be  levied  of  a  certain  rent  between  the  Abbess  of  Elstow  and 

William  of  Aisho  and  Eleanor  his  wife.    But  one  Nicholas  of  Bassingboume 

appears  and  objects  to  the  completion  of  the  fine.    Hugh  of  Lisiurs,  it  seems, 

had  given  the  rent  to  Eleanor  as  a  marriage  gift  and  to  her  heirs  if  she 

should  have  heirs  of  her  body  ('  dedit  illas  duas  marcas  predicte  Elienore 

in  maritagium   et  heredibus    suis  si   heredes  haberet  de   corpore   suo'). 

Nicholas  of  Bassingboume  has  married  Hugh's  daughter  and  heiress.     He 

now  asserts  that  the  rent  should  revert  to  his  wife  if  Eleanor  has  no  heir 

of  her  body,  and  claims  that  no  chirograph  be  made  to  his  wife's  disherison. 

Thereupon  the  Court  holds  that  the  fine  cannot  be  levied  (<  cyrographum 

inde  fieri  non  potest ').    It  seems  easy  to  guess  the  reason  for  this  decision^ 

VOL.  n.  Be 
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tbongfa  none  is  given  : — Eleanor  lias  not  yet  fulfilled  the  condition  of  the 
gift.  '  I  am  persuaded '  (adds  our  correspondent)  *  that  the  more  diligently 
tiie  records  of  Bracton's  time  are  perused  the  clearer  will  he  the  proof  of 
his  perfect  fidelity  to  the  actual  English  case  law  of  his  time.' 


Beg.  V.  Peters,  i6  Q.  B.  D.  336,  unfortunately  shows  that  the  interpreta- 
tion of  a  criminal  enactment  may  give  rise  to  quite  as  much  technicality 
and  subtlety  as  the  construction  of  a  common  law  rule.  The  prisoner,  an 
undischarged  bankrupt,  living  at  Newcastle-on-Tyne,  in  this  case  bnyv  a 
horse  from  the  prosecutor,  a  farmer  in  Ireland,  for  £22  free  of  expenses  to 
the  vendor,  who  by  the  prisoner's  direction  delivers  the  horse  on  board  a 
steamer  at  Lame.  No  agreement  is  made  as  to  the  time  or  mode  of  pay- 
ment, and  the  prisoner  does  not  disclose  the  fact  that  he  is  an  undischarged 
bankrupt.  The  prisoner  pays  for  the  carriage  of  the  horse  on  its  delivery 
at  Newcastle,  sells  it  at  once,  and  refuses  to  pay  the  £22  to  the  prosecator. 
The  prisoner  is  convicted  under  the  Bankruptcy  Act,  1883,  sect.  31,  of  the 
offence  of  '  obtaining  credit  from  a  person  without  infomung  such  person 
that  he  is  an  undischarged  bankrupt.'  The  Court  hold  the  conviction  right 
Justice  Manisty  however  dissents  on  the  ground  that  there  b  no  evidence 
of  the  prisoner's  obtaining  credit  within  the  meaning  of  the  Act.  His  lord- 
ship's objection  cannot  be  put  better  than  in  his  own  words  :  '  The  evidence 
never  obtained  credit ;  he  never  had  any,  and  there  was  not  a  single  moment 
when  he  was  entitled  to  it.'  Without  saying  that  the  majority  of  the  Court 
were  wrong,  we  do  not  feel  at  all  convinced  that  Mr.  Justice  Manisty's  ob- 
jection could  be  rightly  got  over.  In  any  case,  Beg,  v.  Peters  illustrates  the 
fact,  which  laymen  are  always  forgetting,  that  the  true  difficulty  of  law  con- 
sists far  less  in  the  confusion  of  the  law  than  in  the  complexity  of  the 
circumstances  to  which  rules  of  law  have  to  be  applied.  Here  as  elsewhere 
logic  and  language  hardly  enable  us  to  frame  rules  which  meet  the  subtlety 
of  nature. 

In  Nieol  v.  Nicol,  31  Ch.  D.  524,  the  question  was  whether  terms  con- 
tained in  an  agreement  for  separation  as  to  the  wife's  use  of  chattels 
imported  an  absolute  gift  or  were  in  force  only  during  the  separation.  The 
Court  of  Appeal  agreed  with  North  J.  that  the  agreement  as  a  whole 
'  merely  provided  for  the  separation  while  it  continued,'  and  this  provision 
was  annulled  with  the  rest  by  a  subsequent  reconciliation  and  cohabitation. 
Bowen  L.J.  gave  a  wholesome  warning  against  attempting  to  establish 
rules  of  law  by  cases  on  the  construction  of  particular  instruments.  '  I  am 
not  myself/  said  the  Lord  Justice,  '  in  favour  of  applying  presumption  to 
the  construction  of  written  documents  in  such  a  way  as  to  dictate  the 
inference  to  be  drawn  from  the  varying  circumstances  under  which  deeds 
are  drawn,  which  must  necessarily  differ  in  different  cases.  Separation 
deeds  are  often  very  complicated,  and  some  provisions  may  be  intended  to 
apply  even  in  the  case  of  a  reconciliation,  while  others  may  be  quite  inap- 
plicable to  such  a  state  of  things,  and  I  should  prefer  to  construe  each  deed 
by  the  light  of  its  surrounding  facts  rather  than  to  lay  down  a  crystallized 
rule.' — Quod  nota. 

In  Seott  V.  Pape^  31  Ch.  D.  554,  the  Court  of  Appeal  has  been  further 
exercised  upon  the  difference  between  a  right  to  an  unobstructed  window 
and  a  right  to  the  uninterrupted  access  of  the  quantity  of  light  which  is 
received  through  that  window ;  a  difference  not  easy  to  express  in  accurate 
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lan^piage.  Counsel  and  the  Cfourt  had  reconrse  to  the  yocabolary  of 
Oeometrical  Optics,  and  there  was  talk  of  cones  and  pencils  which  would 
perhaps  be  more  appropriate  to  the  Cambridge  Senate  House.  Probably 
the  law  of  light  wiU  now  be  infested  with  cones  and  pencils  for  a  year 
or  tw^o.  But  let  us  possess  our  souls  in  patience.  Have  we  not  seen  the 
short  day  and  the  ruinous  downfall  of  the  angle  of  45^  ) 


A  learned  correspondent  sends  this  additional  note : — 

The  subject  of  the  abandonment  of  ancient  %hts  has  come  before  the 

Courts  in  several  recent  cases.     In  Newson  v.  Pender  (27  Ch.  D.  43)  the 

Court  of  Appeal  decided  that  the  alteration  of  the  position  of  ancient  lights 

on  a  rebuilding  is  not  evidence  of  abandonment,  if  the  new  windows  com* 

prise  a  substantial  part  of  the  area  of  the  old  lights.  In  Btdlers  v.  Diekinaon 

(29  Ch.  D.  155)  Kay  J.  decided  that  the  setting  back  a  wall  containing 

an  ancient  light  on  rebuilding  is  not  evidence  of  abandonment  of  the 

right.     In  SeoU  v.  Pape  (31  Ch.  D.  554)  the  converse  case  to  that  of 

BuUera  v.  Dickinson  arose,  viz.  whether  advancing  the  plane  of  a  wall 

containing  ancient  lights  on  rebuilding  is  evidence  of  abandonment.     The 

Court  of  Appeal  have  decided  that  it  is  not.     According  to  this  decision, 

the  right  to  access  of  light  acquired  under  sect.  3  of  the  Prescription  Act 

is  a  right  to  the  free  flow  of  light  over  the  servient  tenement  to  certain 

apertures  in  the  dominant  tenement:   the  size  and  dimensions  of  these 

apertures  is  the  measure  of  the  right,  but  the  right  does  not  depend  on  the 

structural  identity  of  the  apertures :  it  is  sufficient  that  the  new  windows 

receive  a  substantial  part  of  the  same  cone  of  light  which  the  ancient 

lights  received.     'If,'  says  Bowen  L.J.,  Hhe  right  is  a  right  to  a  definite 

amount  of  the  pencils  of  light  for  the  dwelling-house,  why  may  not  the 

owner  of  the  house  advance  or  recede  as  he  chooses )     He  will  obtain  by 

doing  so  no  more  enjoyment  of  light  than  that  to  which  he  is  entitled: 

he  does  not  increase  the  burden  on  his  neighbour's  tenement,  and  he  does 

not,  as  it  seems  to  me,  do  anything  which  affects  the  right  given  him  by  the 

Act  of  Parliament  itself.' 

The  case  of  Re  Vardon's  Trusts  (31  Ch.  D.  275),  deciding  that  property 

of  a  married  woman  subject  to  a  restraint  on  anticipation  is  not  available 

to  make  compensation  to  a  person  disappointed  by  her  election,  has  now 

been  followed  by  Re  GlanviU,  EUis  v.  Johnson  (31  Ch.  D.  532)  affirming 

still  more   strongly   the  inviolability  of   the    restraint   on    anticipation. 

In  Re  OlanviU,  EUis  v.  Johnson,  a  married  woman  suing  by  her  next 

friend  brought  an  action  before  the  Married  Women's  Property  Act,  1882, 

to  administer  the  trusts  of  a  will  under  which  slie  was  entitled  to  a  life 

interest  for  her  separate  use  without  power  of  anticipation.     The  action  in 

the  opinion   of  Bacon  Y.C.  was  an  improper  one,  and  the   next  friend 

having  disappeared,  the  Vice-Chancellor  gave  the  trustees  leave  to  retain 

their  costs  out  of  the  share  of  the  plaintiff.   A  similar  order  had  been  made 

by  the  late  Pearson  J.  in  Re  Andrews  (30  Ch.  D.  159).     The  Court  of 

Appeal  held  that  the  order  could  not  be  sustained.    Admitting  that  the 

positioD  of  a  married  woman  entitled  to  separate  property  with  a  restraint 

on  anticipation   was  anomalous,  the   Court  agreed  with  Wood  Y.C.  in 

deeming  it  the  sounder  course  to  adhere  to  the  view  taken  by  Lord  Eldon 

in  Jackson  v.  Hothouse  (2  Mer.  483),  namely, '  that  having  once  sanctioned 

this  species  of  protection  to  a  married  woman  by  making  it  impossible 

for  her  in  any  way  whatever  to  deal  with  the  fund,  the  Court  must  go  on 

Ee  2 
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to  hold  her  interest  in  the  fund  protected  even  against  her  own  iraadnlent 
acts.'  Arrears  of  income  might  however,  it  would  seem,  be  attached  by 
the  Court  in  the  hands  of  her  trustees  to  meet  a  liability  in  respect  of  an 
act  done  by  the  married  woman  after  such  income  accrued. 


In  Wkitham  v.  Kerahato  {i6  Q.B.D.  613)  the  Court  of  Appeal  had  to 
fix  the  measure  of  damages  in  an  action  for  waste  by  the  reversioner.  The  de- 
fendant was  tenant  under  a  fourteen  years'  lease  from  the  plaintiff  of  an  allot- 
ment of  moor-land  consisting  of  a  thin  layer  of  earth  lying  on  rock,  and  had 
removed  the  greater  part  of  the  earth  on  to  an  adjoining  allotment  of  which 
he  was  owner  in  fee.  At  the  trial  the  judge  adopted  as  the  measure  of 
damages  the  cost  to  the  plaintiffs  of  replacing  the  earth  which  had  been 
taken  «way.  The  Court  of  Appeal  held  that  this  was  wrong  and  that  the 
true  measure  was  the  injury  to  the  reversion.  To  take  as  the  measure  of 
damages  the  cost  of  replacing  similar  earth  was,  as  the  Master  of  the  Bolls 
pointed  out,  to  commit  the  mistake  of  treating  the  implied  covenant  in  the 
lease  not  to  commit  waste  as  equivalent  to  a  covenant  to  deliver  up  the  de- 
mised property  at  the  end  of  the  term  in  the  same  condition  as  that  in 
which  the  tenant  received  it.  This  measure  of  damages,  i.  e.  how  much  less 
the  premises  would  sell  for  in  consequence  of  the  wrongful  act  of  the  defen- 
dant, does  not  limit  in  any  way  the  power  of  the  jury  to  give  vindictive 
damages  where  the  circumstances  may  call  for  them. 


Amutrong  v.  MUbum  (54  L.  T.  R.  247)  shows  that  the  fusion  of  law  and 
equity  is  still  incomplete.  It  was  an  action  brought  by  a  client  against  her 
solicitor  for  negligence.  The  solicitor  pleaded  the  Statute  of  Limitation 
(2 1  Jac.  I.  c.  16.  s.  3).  The  client  replied  that  the  solicitor  had  fraudulently 
concealed  his  negligence.  The  point  was  thus  raised  whether  the  rule  oi 
equity  that  the  period  of  limitation  runs  from  the  discovery  of  the  fraud 
could  be  invoked  by  the  plaintiff  in  what  was  admittedly  a  common  law 
action.  In  Gibbs  v.  GuUd  (9  Q.  B.  D.  59)  the  Court  of  Appeal  (Coleridge 
C.  J.  and  Brett  L.  J.,  Holker  L.  J.  dissenting)  decided  that  where  the  action 
is  one  in  which  there  would  have  been  a  concurrent  remedy  at  common  law 
and  in  equity  before  the  Judicature  Act  fraudulent  concealment  is  now  a 
good  answer  to  the  statute.  In  such  a  case,  i.  e.  where  the  remedy  in  equity 
was  correspondent  to  the  remedy  at  law,  a  Court  of  Equity,  as  Lord  West> 
bury  explained  in  Knox  v.  Gye  (L.  R.,  5  H.  L.  674),  acted  by  analogy  to  the 
statute,  but  where  any  proceeding  in  equity  was  included  within  the  words 
of  the  statute,  there  a  Court  of  Equity  acted  in  obedience  to  the  statute. 
Has  the  Judicature  Act  then  empowered  or  rather  ordered  the  Division  of 
the  High  Court  which  now  represents  the  old  Courts  of  Common  Law  to 
give  an  equitable  remedy  which  Courts  of  Equity  would  not  have  given 
before  the  Judicature  Act )  The  Judges  in  Armstrong  v.  Mtlbum  thought 
not ;  they  held  that  the  case  was  concluded  by  the  decisions  in  The  Impmal 
Ga»  Light  and  Coke  Company  v.  The  London  Gaa  Light  Company  (10 
Ex.  39)  and  Hunter  v.  Gibbons  (i  H.  &  N.  459),  and  that  if  a  broader 
and  more  liberal  view  was  to  be  taken,  it  must  be  by  the  Court  of  Appeal 


In  Bahin  v.  Hughes  (31  Ch.  D.  390)  the  Court  of  Appeal  had  to  consider 
the  right  of  a  passive  trustee  to  indemnity  against  the  acting  co-trustee  for 
breach  of  trust  where  both  trustees  have  been  held  liable  to  the  oetiui  que 
trust,  a  point  on  which  very  little  authority  exists.  A  gentleman  married 
a  lady  who  was  trustee  with  another  of  a  wilL     The  l£^y  was  not  acting 
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trustee,  and  she  and  her  husband,  though  they  protested,  allowed  the  acting 
co-trustee  to  invest  the  trust  fund  on  an  unauthorised  security.     The  fund 
was  lost,  and  the  husband  was  held  answerable  jointly  with  the  acting 
trustee  for  the   lose.     He  claimed   indemnity  against  the   acting  trustee. 
Lockhart  v.  EeUly  (25  L.  J.  Ch.  697)  and  Thompson  v.  Finch{22  &av.  316) 
were  cited  in  support  of  the  claim,  but  in  each  of  those  cases,  as  the  Court 
pointed  out,  the  trustee  by  whom  the  loss  was  sustained  had  been  not  only 
trustee  but  solicitor  to  the  trust.    While  refusing  therefore  to  lay  down  any 
limitation  of  the  circumstances  under  which  one  trustee  would   be  held 
liable  to  indemnify  the  other  where  both  were  answerable  to  the  cestui  que 
trust.  Cotton  and  Fry,  L  JTJ.  agreed  in  stating  that  *  so  far  as  cases  have 
gone  at  present,  relief  in  such  a  case  has  only  been  granted  against  a  trustee 
who  has  himself  got  the  benefit  of  the  breach  of  trust,  or  between  whom 
and  his  co-trustees  there  has  existed  a  relation  which  will  justify  the  Court 
in  treating  him  as  solely  liable  for  the  breach  of  trust.'     Bowen  L.J., 
though    not  formally  dissenting,  expressed  an  opinion  that  a  trustee  by 
allowing  his  co-trustee  to  receive  the  trust  fund  did  not  sanction  his  co- 
trustee doing  what  he  liked  with  it,  and  that  a  breach  of  good  faith  ought 
as  between  the  trustees  to  be  a  ground  of  indemnity. 


In  Martin  v.  Eockey  Eyton  if  Co.  (53  L.  T.  R  946)  an  auctioneer 
paid  into  his  banking  account  the  proceeds  of  sales  of  cattle  which  he  had 
been  instructed  by  farmers  to  sell  for  them.  The  account  was  overdrawn, 
and  the  bank,  though  it  knew  that  the  moneys  were  the  proceeds  of  sales, 
applied  them  in  reduction  of  the  auctioneer's  account.  North  J.  held  that 
the  owners  of  the  cattle  had  no  remedy.  Fcmnell  v.  Hurley  (2  Coll.  241) 
and  Bodenham  v.  Boskina  (2  De  0.  M.  &  0.  903)  show  that  a  bank  which 
has  notice  of  a  breach  of  trust  by  a  customer  is  a  trustee  de  son  tori  for  the 
cestui  que  trust  of  any  benefit  which  it  derives  from  the  breach  of  trust,  e.g. 
where  a  trustee  transfers  moneys  from  his  trust  account  to  his  overdrawn 
private  account,  but  in  Martin  v.  Rocke,  Eyton  Sf  Co,  there  had  been  no  breach 
of  trust  by  the  auctioneer.  Apart  from  such  a  case  a  bank  cannot  be 
treated  as  standing  in  a  fiduciary  relation  to  the  customer.  The  relation 
between  them  is  that  of  creditor  and  debtor,  and  the  bank,  however  shabby 
such  a  proceeding  may  have  been,  was  entitled  to  treat  the  payments  as  mere 
items  in  a  debtor  and  creditor  account  between  it  and  the  customer. 


Lowe  V.  Dixon  (16  Q.  B.  D.  455)  furnishes  an  illustration  of  a  rule  of 
equity  prevailing  over  a  rule  of  common  law  under  sect.  25.  subs.  1 1  of  the 
Judicature  Act.  Where  several  persons  as  partners  or  co-adventurers  have 
to  contribute  a  certain  sum  the  rule  is  now  that '  those  who  can  pay  must 
not  only  contribute  their  own  shares,  but  must  also  make  good  the  shares 
of  those  who  are  unable  to  furnish  their  own  contribution.' 


Reid  V.  Reid  (31  Ch.  D.  402)  has  set  at  rest  the  much-vexed  construction 
of  sect.  5  of  the  Married  Women's  Property  Act,  1882,  the  Court  of  Appeal 
having  decided  that  a  reversionary  interest  belonging  to  a  married  woman 
which  is  vested  or  contingent  before  the  commencement  of  the  Act  does 
not  by  force  of  the  section  become  her  separate  property  by  fistlling  into 
possession  after  the  commencement  of  the  Act.  There  were  four  decisions 
of  Courts  of  first  instance  one  way  and  three  the  other. 


414  The  Law  Quarterly  Review.  [N0.VII. 

In  Be  Barber^  Btirgeaa  y.Vvnnieame  (31  Ch.  D.  665)  a  testatrix  appointed 
her  solicitor  one  of  her  executors,  and  directed  that  he  should  he  entitled  to 
charge  and  receive  payment  for  all  professional  hnsiness  to  he  done  by  him 
under  the  will.  The  estate  was  insolvent,  and  a  question  arose  whether  the 
solicitor  was  entitled  to  remuneration  for  his  professional  services.  Apart 
fi:x)m  the  direction  in  the  will,  an  executor-solicitor  could  not  of  course  charge 
for  his  personal  services.  Then  what  was  the  effect  of  the  direction  in  the 
wiU  1  It  was  the  Court  held  mere  bounty,  a  gift  to  the  executor  out  of  the 
assets  of  the  testatrix,  and  as  such  the  executor  could  not  compete  with 
creditors  of  the  estate.  The  solicitor  was  also  an  attesting  witness  to  the 
will,  and  on  this  ground  too  the  Court  held  that  the  direction  in  his  £iVoar 
failed  as  a  '  beneficial  gift '  within  the  meaning  of  sect.  15,  Wills  Act. 


Rats  are  it  seems  a  necessary  evil  in  navigation,  and  their  presence  there- 
fore in  a  ship  in  reasonable  numbers  does  not  render  her  unseaworthy. 
Their  action  is  not  an  act  of  God ;  but  it  is  an  inevitable  accident,  and  there- 
fore if  they  gnaw  a  hole  in  the  ship  and  let  in  the  sea-water,  this  is  a '  danger 
or  accident  of  the  seas '  within  the  meaning  of  the  ordinary  exception  in  a 
charter-party  and  the  owners  are  not  liable.  Fandorfy,  HamiUon  (16  Q. 
B.D.  629).  Compare  Carstaira  v.  Taylor,  L.  B.,  6  Ex.  217,  where  the  rat 
was  treated  rather  as  a  trespassing  stranger. 


There  has  been  an  impression  among  conveyancers  (i  Dav.  Pre.  4th  ed. 
561 :  I  Prid.  Pre.  nth  ed.  37)  that  the  ordinary  condition  of  sale  which 
provides  that  no  compensation  shall  be  allowed  in  respect  of  any  error  in 
the  description  of  the  property  sold  will,  notwithstanding  the  generality  of 
the  language,  only  cover  slight  and  unmaterial  errors.  In  Be  Terry  v. 
White's  Contract  (3a  Ch.  D.  14)  the  Court  of  Appeal  decided  that  there  is 
no  such  restriction,  that  the  contract  contained  in  the  conditions  of  sale 
must  be  construed  like  any  other  contract,  and  therefore  that  a  purchaser 
under  such  a  condition  seeking  specific  performance  is  not  entitled  to  com- 
pensation though  the  error  is  substantial,  where  (e.  g.)  the  acreage  is  one- 
fourth  less  than  that  stated  in  the  particular,  and  though  the  vendor  could 
not  as  plaintiff  have  enforced  specific  performance  without  compensation. 


The  judgments  delivered  in  the  Court  of  Appeal  in  NatHngham  Bride 
Company  v.  BuHer,  16  Q.  B.  D.  778,  define  or  confirm  sundry  rules  important 
to  vendors  and  purchasers  of  land  and  their  advisers. 

1.  When  land  is  sold  in  lots  under  conditions  binding  the  purchasers  to 
enter  into  restrictive  covenants,  it  is  a  question  of  fact  whether  those 
covenants  are  meant  to  take  effect  for  the  protection  of  the  purchasers  as 
between  themselves.  The  vendor's  not  reserving  any  part  of  the  property 
for  himself  is  very  strong  evidence  that  such  was  the  intention.  If  it  was, 
any  one  of  the  purchasers  can  enforce  the  restriction  against  any  other  of 
them  or  persons  claiming  through  him  with  notice  of  the  restriction. 

2.  A  bona  fide  purchase  without  notice  of  an  equitable  claim  clears  the 
title  of  that  claim  once  for  all.  The  chain  of  notice  once  broken  cannot  be 
restored  by  a  subsequent  purchaser  having  notice.  Nevertheless  specific 
performance  is  not  granted  where  the  security  of  the  purchaser  would  depend 
on  the  vendor  not  having  had  notice  of  an  equitable  claim ;  for  the  Court 
cannot  tell  what  evidence  of  such  notice  might  be  produced  another  time  by 
parties  relying  on  such  a  claim,  and  not  before  the  Court  in  the  action  for 
specific  performance. 
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3.  Statements  made  by  a  vendor  and  his  agent,  each  of  which  is  literally 
trae,  may  together  amount  to  a  misrepresentation  fatal  not  only  to  an  action 
for  8peci6c  performance  but  to  the  contract  of  sale.  Here  in  e6Fect  the 
vendor  said  to  the  purchaser, '  There  are  such  and  such  restrictions,'  but  his 
solicitor,  then  and  there  present,  said  repeatedly, '  I  know  of  none  :*  the  pur- 
chaser naturally  relied  on  the  solicitor's  opinion.  But  in  fact  the  vendor 
had  read  earlier  deeds  which  his  solicitor  had  not ;  and  the  non-disclosure 
of  this  fact  made  the  effect  of  their  statements,  as  a  whole,  misleadiug,  and 
entitled  the  purchaser  to  rescind. 

Beta  V.  Fayne,  DouthwaUe  if  Co.  (53  L.  T.  R.  932)  is  an  illustration  of 
the  rule  laid  down  in  Shepherd  v.  Harrison  (L.R,  5  H.  L.  116)  that  where 
a  bill  of  lading  and  a  bill  of  exchange  to  cover  the  goods  included  in  the 
bill  of  lading  are  sent  in  a  letter  to  the  vendee  of  the  goods,  the  bill  of 
exchange  must  be  accepted  or  the  bill  of  lading  cannot  be  retained.  If  the 
goods  are  retained  without  the  bill  being  accepted,  the  damage  will  be 
5  per  cent,  on  the  value  of  the  goods  from  the  time  they  were  wrongfully 
taken  possession  of. 

Where  a  mortgagee  at  the  request  of  a  mortgagor  postpones  his  security 
to  enable  the  mortgagor  to  obtain  a  further  advance,  there  is  an  implied 
covenant  by  the  mortgagor  to  indemnify  the  mortgagee  for  loss  thereby 
occasioned.     Re  CliappeU,  Ex  parte  Ford  (16  Q.  B.  D.  305). 


The  principle  on  which  Kent  v.  The  Worthing  Local  Board  (10  Q.  B.  D. 
118)  was  decided  has  been  overruled  by  the  Court  of  Appeal  in  Moore  v. 
Lambeth  Waterworks  Company  (55  L.  J.,  Q.  B.  305).  A  water  company  acting 
under  statutory  authority  placed  a  fire-plug  on  a  highway.  The  fire-plug 
was  fit  for  the  purpose  for  which  it  was  intended,  and  was  in  good  repair. 
The  roadway  had  however  worn  away  and  left  the  plug  projecting.  The 
plaintiff  tripped  over  it  and  was  injured.  In  an  action  by  him  against  the 
water  company  the  Court  of  Appeal  held  that  there  was  no  duty  resting  on 
the  water  company  to  keep  the  plug  at  a  level  with  the  roadway,  and  that 
the  plaintiff  could  not  recover.  Semble,  on  the  authority  of  Gibson  v.  Mayor 
of  Preston  (L.  R.,  5  Q.  B.  2 1 8),  that  he  would  have  no  remedy  against  the  high- 
way authority  either.  Per  Lord  Esher  and  Lindley  L.J.  Qucere  whether 
the  water  and  highway  authority  being  one,  as  in  Kent  v.  The  Worthing 
Local  Board,  would  make  a  difference. 


Beg.  V.  The  Lord  Mayor  of  London  (16  Q.  B.  D.  772)  determines  that 
since  as  before  the  Married  Women's  Property  Act  a  wife  cannot  take  pro- 
ceedings against  her  husband  for  defamatory  libel.  The  decision  represents 
the  present  state  of  the  law,  but  like  some  other  decisions  with  regard  to 
the  rights  of  married  women,  it  suggests  that  the  piecemeal  legislation  by 
which  wives  have  been  given  in  effect  almost  all  the  rights  of  unmarried 
women  needs  revision.  The  logical,  and  in  the  long  run  the  most  con- 
venient, course  would  be  to  repeal  the  enactments  by  which  the  law  has 
been  modified,  and  pass  a  short  Act  laying  down  that,  subject  to  a  few 
definite  exceptions  tlftrein  stated,  a  married  woman  should  have  the  same 
rights  and  be  subject  to  the  same  liabilities,  both  civil  and  criminal,  as  a  feme 
eole.  Until  this  is  done  cases  will  always  be  cropping  up  in  which  a  wife 
finds  that  she  is  unexpectedly  and  unjustly  subject  to  the  operation  of  old 
roles  of  law  which  every  one  supposed  to  have  been  in  effect  abrogated. 
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Sir  James  Hannen  in  his  summing  up  in  Wingrove  v.  Wingrw^e  (55  L.  J., 
P.  D.  &  A.  })  made  some  important  observations  on  a  subject  on  which  he 
said  much  misapprehension  prevailed,  vis.  what  constitutes  undue  influence 
in  respect  of  testamentary  disposition.  Evil  or  immoral  influence  does  not 
constitute  undue  influence  in  a  legal  sense.  To  render  influence  legally 
undue  there  must  be  coercion.  Such  coercion  may  be  either  that  of  actual 
violence  or  of  importunity,  i.  e.  where  a  person  is  so  weakened  by  advanced 
age  or  infirmity  that  upon  a  thing  being  pressed  upon  him  he  becomes  so 
fatigued  in  brain  as  to  consent  to  it,  though  it  is  an  act  with  which  his 
mind  does  not  go.  'The  state  of  things  which  is  sufiicient  to  establish 
undue  influence  must '  in  £Bkct  *  show  that  the  will  was  not  the  expression  of 
the  will  of  the  testator,  but  something  which  he  had  been  made  to  represent 
as  his  will.'  To  establish  undue  influence  it  is  not  enough  to  show  that  the 
person  charged  with  exerting  it  possessed  a  general  influence  over  the 
testator;  it  must  be  shown  that  the  power  was  exerted  in  the  particular 


80  long  as  contributory  negligence  is  supposed  to  be  a  kind  of  positive 
de&ult  for  which  the  plaintiff  is  punished  by  losing  his  remedy  against  the 
defendant,  so  long  will  the  details  of  the  subject  remain  in  perplexity,  and  such 
decisions  as  that  of  Thorogood  v.  Bryan,  8  C.  B.  115,  will  either  be  disputed 
or  followed  mechanically  and  with  reluctance,  as  in  The  Bemina,  1 1  P.  D.  31. 
The  true  rule,  we  submit,  and  the  sufficient  one  for  all  cases,  is  that  a  man 
is  answerable  for  all  damage  which  was  the  actual  and  natural  and  probable 
consequence  of  his  own  negligence,  but  not  for  damage  of  which  the  negli- 
gence of  another  person — whether  the  plaintiff  or  a  stranger — ^was  the  prin- 
cipal or  proximate  cause.  To  justify  this  position,  or  even  to  state  it 
completely,  would  be  far  beyond  the  limits  of  a  passing  note :  but  we  believe 
it  to  be  sound  and  warranted  by  the  leading  authorities ;  see  Radley  v. 
London  and  North-WesUm  Railway  Company,  1  App.  Ca.  754,  and  Lord 
Blackburn's  remarks  in  Spaighi  v.  TedeastU,  6  App.  Ca.  225-7.  ^^  ^  ^^^ 
that  a  man  is  '  identified '  with  the  driver  of  the  coach  or  the  master  of  the 
ship  that  he  is  travelling  in,  but  that  if  the  negligence  of  that  driver  or 
master  is  the  proximate  cause  of  harm  to  him  he  cannot  sue  another  person 
who  may  also  have  been  negligent  in  the  matter,  but  whose  negligence  was 
not  the  proximate  cause. 

Johnwn  V.  The  Mayor  0/  Croydon  (16  Q.  B.  D.  708)  decides  that  under 
the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  a  23,  a  town 
council  has  no  authority  to  prohibit  the  playing  of  musical  instruments  in 
the  streets  on  Sunday.  This  may  seem  a  trifling  matter,  but  the  case 
nevertheless  is  one  which  at  the  present  moment  deserves  attention.  It 
suggests  several  inferences. 

1.  Local  government  is  apt  to  become  local  tyranny.  A  town  council 
has  power  given  it  to  suppress  nuisances ;  it  forthwith  attempts  to  enforce 
upon  the  inhabitants  of  the  town  its  own  dogmas  as  to  the  proper  mode  of 
keeping  the  Sunday.  Of  the  opinions  held  by  the  citizens  of  Croydon  we 
know  nothing.  The  town  council  may  have  wished  to  prevent  desecration 
of  the  Sabbath  or  to  check  the  noisy  activity  of  the  Salvation  Army.  One 
thing  is  certain,  the  right  of  the  town  of  Croydon  to  manage  its  own  affairs 
meant  in  the  eyes  of  the  council  the  right  to  prevent  individuals  firom 
spending  the  Sunday  in  the  way  they  like  best. 

2.  The  only  mode  by  which  encroachments  on  liberty  by  subordinate 
legislative  bodies  can  be  met  is  to  allow  the  courts  to  adjudicate  upon  the 
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validity  of  laws  passed  by  subordinate  legislatures.  This  check  is  effective 
on  one  condition,  namely,  that  the  judgments  of  the  courts  can  be  enforced. 
3.  Whenever  the  courts  of  the  land  have  authority  to  pronounce  a  law 
void  they  do  in  effect  control  the  action  of  the  body  by  which  the  law  is 
passed.  The  Croydon  town  councillors  would  hardly  appreciate  the  subtle- 
ties of  a  constitutional  lawyer  who  should  tell  them  that  the  Queen's  Bench 
Division  did  not  control  the  autliority  of  the  council,  since  the  only  function 
of  the  Court  was  one  of  interpretation. 


A  proposal  is  made  to  an  insurance  company  by  A,  for  the  insurance  of 
his  life,  who,  on  a  form  issued  by  the  company,  sends  in  true  statements  as 
to  his  state  of  health  on  the  understanding  that  these  statements  are  to 
be  taken  as  the  basis  of  the  contract.  The  proposal  is  accepted  at  a  specified 
premium,  but  upon  the  terms  that  no  insurance  is  to  take  place  till  the 
premium  is  paid.  Before  the  tender  of  the  premium  A  has  an  accident 
which  materially  injures  his  health.  He  communicates  this  fact  to  the 
company,  who  thereupon  refuse  to  accept  the  premium  or  to  issue  the  policy. 
It  has  been  held  (Canning  v.  Fatqvhar^  16  Q.  B.  D.  (C.  A.)  727)  thiat  the 
company  are  justified  in  this  course. 

lliis  decision  provokes  criticism,  but  the  Court  of  Appeal  have  decided 
rightly  and  in  conformity  with  principle.  The  ground  on  which  their 
judgment  can  be  best  supported  is  that  given  by  Lord  Esher,  namely, 
that  there  was  no  contract  binding  the  company  to  accept  the  premium. 
The  negotiations  before  the  time  when  the  policy  is  effected  are  mere  state- 
ments of  intention,  and  till  the  insurance  company  accept  the  premium  they 
have  a  right  to  decline  to  accept  the  risk ;  or,  to  put  the  same  thing  shortly 
in  the  words  of  Lord  Justice  Lindley,  'the  company's  acceptance  of  A*z 
offer  was  not  a  contract  but  a  counter  offer.' 


In  re  OiUespie  (16  Q.  B.  D.  702)  determines  a  point  on  the  law  of  bills 
of  exchange  which  is  not  of  itself  of  any  great  general  importance,  namely 
that  the  drawer  of  a  bill  of  exchange  in  a  foreign  country  accepted  in 
England  is  entitled,  upon  the  bill  being  dishonoured  and  protested,  to  recover 
from  the  acceptor,  not  only  the  amount  of  the  bill  with  interest,  but  also  all 
such  reasonable  expenses  as  may  have  been  caused  by  the  dishonour,  in- 
cluding the  expenses  of  re-exchange.  But  the  case  throws  considerable 
light  on  the  difficulties  .of  completely  codifying  any  large  field  of  the  law. 
l^e  Bills  of  Exchange  Act,  1882,  is  the  most  successful  and  on  the  whole 
the  most  satisfactory  piece  of  codification  which  has  ever  been  carried 
through  Parliament.  It  approaches  to  the  ideal  of  a  code — ^the  statement  in 
plain,  accurate  and  authoritative  lan<^age  of  the  principles  governing  a 
whole  legal  topic.  In  re  Gillespie  shows  that  the  Act  &lls  short  of  per- 
fection, for  the  decision  in  that  case,  though  presumably  correct,  rests  upon 
judgments  delivered  before  the  passing  of  the  Act,  and  appears  at  first  sight 
to  contradict  the  Bills  of  Exchange  Act,  1882,  sect.  57.  This  is  the  result 
of  the  wide  savings  contained  in  sect.  97,  but  these  savings  are  an  admission 
that  the  whole  law  as  to  bills  of  exchange  is  not  to  be  found  in  the  Bills  of 
Exchange  Act,  or,  in  other  words,  that  the  Act  is  an  incomplete  code. 


We  do  not  know  a  more  interesting  case  than  DarUy  Main  CcUieiy  Com- 
pany V.  MitcheU,  11  App.  Cas.  127. 

The  &ctB  are  simple.     The  appellants  (the  defendants  in  the  action)  are 
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lessees  of  coal  ranxdng  under  land  owned  bjr  the  respondent  (the  plaintiff  in 
the  action). 

In  1868  the  appellants  worked  the  coal  so  as  to  cause  a  subsidence  in  the 
respondent's  land.  The  damage  thus  caused  was  then  repaired  by  the  appel- 
lants. The  appellants  never  worked  the  coal  after  1868,  but  in  1882  a 
further  subsidence  took  place,  causing  further  damage  to  the  respondent's 
land.  This  further  subsidence  would  not  have  taken  place  unless  an  owner 
of  adjoining  land  had  worked  his  coal  there.  On  the  other  hand,  if  the 
appellants  had  left  sufficient  support  under  the  respondent's  land,  the  work- 
ing by  the  adjoining  owner  of  his  own  land  would  have  done  the  respondent's 
land  no  harm. 

In  1882  the  respondent  brought  an  action  for  the  injury  done  to  him  by 
the  original  working  of  the  coal  by  the  appellants,  combined  with  the  further 
subsidence  of  the  land.  The  appellants  raised  the  defence  of  the  Statute  of 
Limitation. 

In  the  Queen's  Bench  Division,  Hawkins  J.,  following  Lamb  v.  Walkery 
3  Q.  B.  D.  389,  gave  judgment  for  the  defendants,  the  present  appellants. 
The  Court  of  Appeal  (14  Q.B.D.  125)  reversed  this  decision,  and  gave  judg- 
ment for  the  plaintiff,  the  present  respondent  The  House  of  Lords  has  now 
upheld  the  judgment  of  the  Court  of  Appeal,  and  (Lord  Blackburn  dissent- 
ing) has  ill  effect  laid  down  the  principle  that  in  such  an  action  the  cause  of 
action  in  respect  of  the  further  subsidence  does  not  arise  till  the  further 
subsidence  occurs,  and  therefore  a  new  right  of  action  accrues  to  the  owner 
of  land  which  subsides  through  the  working  of  adjacent  land  of  an  adjoining 
owner  when  and  as  each  subsidence  occurs,  though  more  than  six  years  may 
have  passed  since  the  working  which  causes  the  subsidence.  One  may  per- 
haps generalize  the  principle  laid  down  by  the  House,  and  state  it  in  the 
following  form : — Where  a  cause  of  action  results  from  an  act  not  unlawful 
in  itself  but  which  becomes  actionable  because  it  causes  damage  to  another, 
there  the  person  damnified  has  a  new  cause  of  action  whenever  the  original 
act  not  actionable  in  itself  causes  new  damage :  i.  e.  the  cause  of  action  is 
not  the  original  act  but  the  original  act  and  the  resulting  damage.  If,  that 
is  to  say,  il's  right  to  sue  X  depends  on  JTs  act  having  caused  actual  damage 
to  A,  then  as  often  as  new  damage  is  caused  il  has  a  new  right  of  action. 
Anyone  who  reads  Darley  Main  Colliery  Company  v.  MUcheU  will  at  once 
perceive  that  the  House  of  Lords  affirms  the  principle  just  stated  wholly  in 
reference  to  actions  like  Backhatise  v.  Bonomi  (9  H.  L.  C.  503),  for  damage 
caused  to  land  by  the  withdrawal  of  support.  But  it  is  difficult  to  believe 
that  a  principle  in  its  nature  of  very  general  application  can  be  restrained 
to  actions  for  one  particular  kind  of  injury.  To  this  it  must  be  added  that 
the  conclusion  arrived  at  by  the  House  in  the  Daaiey  Main  CcUiery  Com- 
pany V.  MUchdl  is,  if  not  an  inevitable,  at  least  a  natural  deduction  from 
the  doctrine  established  by  Backhouse  v.  Bonomi,  and  that  this  deduction  has 
in  substance  been  anticipated  by  Cockbum  C  J.  in  Lamb  v.  Walker,  3  Q.  B.  D. 
389.  One  class  of  cases  evidently  covered  by  this  decision  is  that  of  which 
Bylands  v.  Fletcher  is  the  type :  see  per  Lord  Halsbury  at  p.  133. 


The  validity  of  a  principle  Maid  down,'  to  use  the  words  of  Lord  Hals- 
bury,  '  by  a  tribunal  from  which  there  is  no  appeal  and  which  is  bound  by 
its  own  decisions '  cannot  be  practically  discussed  in  this  country.  Still  the 
elaborate  dissenting  judgment  of  Lord  Blackburn  in  Darley  Main  CoOiery 
Company  v.  Mitchell  suggests  one  or  two  reflections. 

First,  the  difficulties  in  which  the  House  found  itself  involved  when  deal- 


July,  1886.]  NoteB.  419 

ing  with  the  line  of  cases,  of  which  Darley  Main  CoUiery  Company  v. 
Mitehell  is  the  last,  are  at  hottom  exactly  the  same  that  logicians  have  had 
to  meet  when  determining  what  constitutes  a  cause.  Law,  as  we  have  more 
than  once  pointed  out  in  this  Rbyiew,  is  simply  applied  logic,  and  the  prac- 
tical difficulties  of  judges  are  closely  akin  to  the  speculative  problems  of 
logicians. 

Secondly,  Lord  Blackburn  is  certainly  right  in  the  assertion  that  the 
judgment  of  the  House  of  Lords  in  Backhouse  v.  Bonomi  does  not  neces- 
sarily involve  the  corollary  upon  it  contained  in  Darley  Main  CoUiery 
Company  v.  Mitchell. 

Thirdly,  the  judgment  of  the  House  in  the  last  case  suggest  startling 
consequences  and  will  lead  to  speculative  actions  raising  new  points  of 
theoretical  interest.  Is  it  or  is  it  not  possible  to  bring  repeated  actions 
for  every  separate  damage  which  may  result  from  the  same  slander) 
X  says  of  A  that  he  has  been  guilty  of  ungentlemanlike  and  dishonourable 
conduct.  This  leads  M  to  refuse  to  take  A  into  his  employment  on  Monday. 
It  also  leads  M  to  refuse  a  year  later  to  let  A  have  any  share  in  a  business 
transaction  which  would  have  been  profitable  to  A,  Does  A  on  each  of 
these  occasions  acquire  a  separate  and  independent  right  of  action  against 
JTI  It  appears,  in  fact,  to  have  been  ruled  by  Maule  J.  in  an  unreported 
case,  that  whei-e  the  speaking  of  words  not  actionable  per  ee  is  followed  by 
special  damage,  the  special  damage  is  the  cause  of  action,  and  not  the 
uttering  of  the  words :  if  so  a  fresh  action  lies,  see  per  Lord  Bramwell,  then 
L.J.,  7  Q.  B.  D.  436,  and  in  this  case  at  p.  145.  Again  a  railway  company 
through  the  negligence  of  their  servants  cause  an  accident  to  a  train, 
and  A,  a  passenger,  in  consequence  has  his  leg  broken.  He  sues  the  com- 
pany and  recovers  damages.  A  year  later  A  begins  to  suffer  from  paralysis 
which  has  been  caused  by  the  shock  of  the  accident.  Can  A  bring  a  second 
action  for  a  second  wrong,  namely  for  new  damage  caused  by  the  original 
act  of  negligence)  Lord  Bramwell  seems  to  say  no,  see  p.  144.  And  so  of 
all  other  cases  where  actual  damage  is  the  gist  of  the  action.  The  one 
thing  which  is  certain  is  that  Darley  Main  Colliery  Company  v.  Mitchell 
will  suggest  various  new  experiments  on  the  part  of  astute  practitioners. 


The  Recorder  of  Leicester  appears  to  have  told  the  jury  in  Flowera's 
case,  16  Q.  B.  D.  643,  as  a  general  and  unqualified  proposition  of  law,  that 
if  the  prisoner  received  the  money  there  in  question  innocently,  but  after- 
wards fraudulently  appropriated  it  to  his  own  use,  he  was  guilty  of  larceny. 
Such  a  proposition  certainly  goes  far  beyond  anything  warranted  by  AsK- 
vfeWe  case,  16  Q.  B.  D.  190,  and  therefore  it  seems  that  the  conviction  was 
rightly  quashed.  But  the  Court  did  not  say  that  under  a  more  guarded 
direction  the  facts  would  not  have  warranted  a  conviction.  The  money 
handed  by  mistake  to  the  prisoner  was  in  a  bag  similar  to  that  which  he 
was  intended  to  have,  but  marked  with  another  man's  name  and  with  the 
amount  which  it  actually  contained  :  and  the  misappropriation  took  place 
very  soon  afterwards.  On  the  facts  it  is  a  stronger  case  against  the  prisoner 
than  Ashwell's.  The  misdirection  consisted  in  not  putting  it  to  the  jury 
whether  the  prisoner's  fraudulent  intention  was  formed  as  soon  as  he  dis- 
covered that  he  had  another  man's  wages.  As  the  ruling  and  verdict  stood, 
the  jury  might  have  thought  that  the  prisoner  formed  an  intention  of  deal- 
ing witii  the  money  honestly,  and  then  departed  from  it.  But  in  that  case 
there  would  be  no  larceny,  the  prisoner's  possession  having  once  become 
lawful     So  we  understand  the  decision.     And  see  p.  320  above. 
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The  Stepney  BUetion  PeiiUcn  ease,  17  Q.  B.  D.  54,  settleB  a  point 
which  a  layman  would  think  not  to  require  decision;  namely,  that  per- 
eons  horn  in  Hanover  before  the  Queen's  accession  to  the  throne  of  the 
United  Kingdom  and  not  naturalized,  are,  though  resident  in  the  United 
Kingdom,  aliens,  and  not  entitled  to  vote  at  the  election  of  members  of 
Parliament.  Most  persons  will  hold  it  clear  enough  that  Hanoverians  have 
no  right  to  elect  British  members  of  Parliament.  But  looked  at  in  the  light 
of  legal  history  the  matter  is  by  no  means  so  clear.  The  theory  of  allegiance 
still  depends  (in  so  far  as  it  has  not  been  modified  by  statute)  on  Caivins 
C(ue,  7  Rep.  i ;  and  though  that  celebrated  judgment  does  not  determine  the 
exact  question  dealt  with  on  the  5th  of  April  by  the  Queen's  Bench  Division, 
we  may  assert  with  some  confidence  that  could  Coke  have  been  summoned 
from  the  dead  to  give  judgment  on  the  recent  case,  he  would  not  have 
determined  it  in  the  same  way  as  his  distinguished  successor.  The  judgment 
delivered  by  Lord  Coleridge  does  not  overrule  Cdlffin*s  Caee^  but  it  certainly 
contradicts  its  whole  spirit,  and  throws  more  than  doubt  on  judicial  diets 
therein  contained.  Tet  (and  this  is  what  gives  an  historical  interest  to  the 
recent  decision)  the  doctrines  as  to  allegiance  maintained  by  the  judges  of 
the  seventeenth  century  were  as  natural  to  lawyers  of  that  period  as  the 
doctrines  maintained  by  the  judges  of  the  nineteenth  century  are  to  modern 
lawyers.  Nor  can  it  truly  be  said  that  either  in  the  seventeenth  or  the 
nineteenth  century  the  Bench  have  disregarded  the  interests  of  the  nation. 
The  legal  view  which  finds  expression  in  Calmn's  Caee  is  no  doubt  rested  on 
metaphysical  or  scholastic  notions  as  to  the  nature  of  allegiance  which  do  not 
commend  themselves  to  modem  judges,  or  indeed  to  modem  thinkers  of  any 
class.  But  the  lawyers  who  maintained  that  persons  bom  in  Scotland  after 
the  accession  of  James  I.  to  the  Crown  of  England  were  not  aliens  may  very 
well  have  been  influenced  in  their  opinion  by  the  sound  feeling  that  law 
ought  to  favour  anything  which  united  the  citizens  of  the  two  kingdoms 
ruled  by  one  king.  Lord  Coleridge  on  the  other  hand,  and  his  brother 
judges,  while  they  naturally  feel  no  intellectual  deference  for  theories  drawn 
from  the  abstract  nature  of  allegiance,  have  also  no  doubt  been  rightly 
influenced  in  their  decision  by  the  obvious  inexpediency  of  extending  to 
foreigners  the  political  privileges  of  Englishmen. 


A  controversial  pamphlet  has  reached  us  as  we  are  going  to  press,  relating 
to  a  divorce  case  in  Massachusetts.  The  only  point  we  have  to  notice  about 
it  is  that  it  discloses  a  new-found  invention  of  taking  the  opinion  of  clergy- 
men (not,  as  yet,  to  be  used  in  Court)  as  '  experts  in  ethics.'  In  this  case 
certainly  the  '  experts '  agreed  with  one  another,  and  with  any  honest  man 
of  whom  the  same  question  might  be  asked.  We  trust  that  'experts  in 
ethics '  may  never  be  heard  of  in  a  court  of  justice.  Either  every  right- 
minded  citizen  is  an  expert  in  ethics,  or  society  must  be  in  a  bad  way. 


We  are  glad  to  hear  from  New  York  that  the  draft  Civil  Code  for  which 
Mr.  Dudley  Field  is  mainly  responsible  has  once  more — and,  it  is  hoped,  finally 
— failed  to  pass  into  law.  Let  us  not  be  misunderstood.  We  do  not  accept 
the  arguments  urged  against  all  and  any  codification.  But  we  think  that 
crude  and  ill-considered  codification  would  be  a  remedy  far  worse  than  any 
present  ills  of  the  Common  Law;  and,  having  at  various  times  tested  with 
the  authorities  various  parts  of  the  Code  now  in  question,  we  are  of  opinion 
that  the  adoption  of  it  would  be  a  great  misfortune.     The  Law  School  of 
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Columbia  College  has  enough  on  its  hands  without  spending  its  energy  (as 
we  understand  the  law  teachers  of  Califomia  do)  in  exposing  the  errors  of 
an  inartificial  Code. 

There  is  to  be  a  celebration  in  the  autumn  of  the  eight  hundredth  anniver- 
sary  of  the  completion  of  the  Domesday  Survey :  and  since  the  celebration 
is  to  be,  we  conceive  it  to  be  the  part  of  good  lawyers,  good  historians,  and 
good  citizens  to  do  each  one  what  he  can  that  the  occasion  may  be  made 
profitable  for  sound  learning,  and  not  wasted  in  vain  repetition  and  things 
of  idle  curiosity.     Specially  something  may  be  done  (and  we  have  reason 
to  hope  it  wiU  be)  to  encourage  and  organize  the  pursuit  of  local  investiga- 
tion by  competent  persons.     Excellent  work  has  been  begun  independently 
in  some  counties,  notably  Devon  and  Sussex.     To  bring  such  work  into  a 
focus,   and  the  workers  into  friendly  communication,  were  indeed  worth 
undertaking:   ita  res  aceenderU  lumina  rebus.     As  for  ceremonial  meet- 
ings and  addresses,  and   the  like,  we  confess  to  some  sympathy  with  a 
correspondent  who  writes  to  ask  us  whether  there  is  any  evidence  that 
Domesday  Book  was  by  the  ordinance  of  King  William  carried  about,  lifted 
up,  or  worshipped.     But  the  original  will  not,  as  indeed  by  law  it  cannot^ 
leave  its  proper  custody.     And  it  is  possible  that  the  movement  now  started 
may  provide  a  nucleus  of  continuous  and  serious  performance  in  a  field  still 
much  neglected.     No  country  is  so  rich  as  England  in  original  documents 
for  the  history  of  its  legal  institutions:  and  we  fear  we  must  add  that 
there  is  hardly  any  other  where  such  materials  would  be  so  little  used  or  set 
in  order.     Much  valuable  matter,  some  of  it  already  printed  many  years 
ago  by  the  Camden  and  other  societies,  is  still  known  only  to  a  small  handful 
of  students. 
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THE   GOVERNMENT  OF  IRELAND  BILL  AND  THE 
SOVEREIGNTY  OF  PARLIAMENT 

THE  Bill  to  amend  the  proyiHion  for  the  future  Government  of 
Ireland  might  almost  be  considered  to  have  passed  beyond  the 
range  of  criticism  but  for  three  things.  The  constitutional  importance 
of  the  issues  involved  was  of  the  very  first  order ;  the  difficulties  of 
construction  which  the  Bill  presented  were  of  a  very  peculiar  cha- 
racter ;  and  we  are  assured  by  the  supporters  of  the  Bill  that  we 
shall  be  compelled  in  time  to  accept  a  measure  identical  with  it  or 
resembling  it  very  nearly.  Indeed  the  BUI  has  exhibited  a  curious 
vitality  even  when  it  was  declared  to  be,  to  all  intents,  dead;  and  a 
marked  tenacity  of  its  principal  features  even  when  we  have  been 
most  vehemently  assured  of  their  obliteration. 

The  Bill  was  introduced  as  the  future  Magna  Charta  for  Ireland : 
the  permanence  of  its  provisions  was  to  be  fenced  about  with  all 
possible  statutory  safeguards.  '  A  Magna  Charta  for  Ireland,'  said 
Mr.  Gladstone,  *  ought  to  be  most  jealously  and  effectively  assured, 
and  it  will  be  assured,  against  unhallowed  and  unlawful  interference. - 
But^  somehow,  this  Magna  Charta  was  so  battered  by  the  storm  of 
adverse  criticism  that  when  it  came  on  for  a  second  reading  its  critics 
and  opponents  were  assured  that,  if  they  would  only  pass  it,  they 
would  not  be  held  to  assent  to  any  one  single  provision  of  the 
Bill,  but  only  to  an  abstract  resolution  in  favour  of  a  legislative 
assembly  for  the  management  of  Irish  affairs. 

If  King  John  had  been  asked  to  assent  to  Magna  Charta,  not  as 
committing  him  to  matters  of  detail  but  as  an  abstract  resolution 
in  favour  of  constitutional  government,  he  would  probably  have 
felt  that  the  barons  were  only  postponing  the  struggle  till  circum- 
stances enabled  them  to  insist  on  the  precise  terms  of  the  Statute ; 
and  the  opponents  of  the  Bill  no  doubt  exercised  a  wise  discretion 
in  refusing  to  accept,  in  the  guise  of  a  vague  and  general  proposition, 
VOL.  II.  a  g 
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aa  elftborate  ooDBtitution,  many  clauses  of  which  might  wdl  be 
regarded  as  the  stepping  stones  to  civil  war. 

The  Bill  was  lost  on  the  second  reading,  but  in  the  minds  of  its 
promoters  it  would  seem  to  survive  with  all  its  detailed  pro- 
visions. Mr.  Gladstone  told  us  at  Edinburgh  that  *  the  Ministerial 
Bill  is  dead.  The  principle  of  that  Bill  survives.  I  certainly 
never  will  be  guilty  of  the  dishonesty  of  promising  you  withoat 
due  consideration  a  new  plan  for  giving  effect  to  that  principle.* 
The  Bill  therefore  is  not  dead  but  sleeping,  for  Mr.  Gladstone 
sticks  to  the  principle  and  he  sticks  to  the  plan,  and  unless 
the  two  together  make  up  the  Government  of  Ireland  Bill,  words 
would  seem  to  have  lost  their  ordinary  meaning.  So  -we  must 
regard  the  Bill  as  a  thing  which  may  again  become  matter  of  con- 
troversy ;  and  it  may  be  well  to  criticise  some  of  its  provisions 
while  criticism  is  unaffected  by  strong  political  emotion.  For  it  is 
not  easy  to  fix  attention  on  the  legal  construction  of  clauses  while 
the  country  is  ringing  with  cries  of  *  Justice  to  Ireland,'  while  men 
are  wild  with  enthusiasm  for  the  stupendous  political  genius  of  Mr. 
Gladstone  in  framing  a  Bill  which  they  have  not  read,  and  with  in- 
dignation at  the  iniquities  of  the  Union  of  which  they  have  only 
just  been  informed. 

And  yet  the  boon  proposed  to  be  conferred  upon  Ireland  depended 
almost  entirely  upon  the  answer  to  two  questions.  What  was  the 
true  construction  of  the  BiUI  Was  that  construction  clear?  On 
the  answer  to  the  first  depends  the  nature  and  extent  of  the  boon 
conferred;  on  the  answer  to  the  second,  the  likelihood  that  the 
boon  will  be  enjoyed  without  bickering  and  contention. 

Of  all  the  points  of  construction  which  were  likely  to  arise  the 
most  important  are  those  which  concern  the  relations  between  the 
proposed  Irish  Parliament  and  so  much  of  the  Imperial  Parliament 
as  was  to  be  left.  I  propose  to  inquire  whether  these  relations  were 
clearly  defined  by  the  Bill,  and  how  far  the  seat  of  sovereignty 
was  ascertainable  beyond  dispute. 

There  are  two  marks  or  tests  of  a  sovereign  legislative  assembly; 
they  were  clearly  stated  by  Sir  Henry  James  in  the  debate  on  the 
second  reading  of  the  Bill :  they  are,  first,  the  power  to  make  laws 
from  which  there  is  no  appeal ;  and,  secondly,  the  power  to  alter  its 
own  constitution :  and  the  Government  of  Ireland  Bill  would  seem 
to  impair  the  sovereignty  of  the  Imperial  Parliament  in  both  these 
respects. 

It  may  be  said  that  the  clauses  to  which  I  am  about  to  refer  can- 
not or  need  not  be  construed  as  I  propose  to  construe  them.  I  shall 
endeavour  to  show  that  they  cannot  well  be  construed  otherwise. 

It  may  be  said  that  even  if  they  bear  this  construction  they  could 
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lot  affect  the  action  of  future  Farliamenta  of  Great  Britain.  I  shall 
endeavour  to  show  that  they  would  have  gravely  affected  the 
poTv-ers  of  the  Parliament  of  Great  Britain,  or,  as  it  may  be  con- 
venient to  call  it,  the  Imperial  Parliament  ^. 

In  short,  I  propose  to  show  that  if  the  Bill  did  not  contain  pro- 
visions ^w^hich  its  framers  knew  to  be  fallacious,  it  impaired  the 
sovereignty  of  Parliament.  If  it  did  not  impair  the  sovereignty  of 
Parliament,  then  §  37  and  §  39  were  meaningless,  if  not  delusive. 

In  considering  the  effect  of  the  Bill  in  this  matter  we  have  to 
deal  -with  legislation  of  two  sorts,  the  making  of  law  for  general 
purposes,  and  the  making  of  law  for  the  alteration  of  the  constitu- 
tion proposed  to  be  conferred  upon  Ireland.    It  will  be  well  to  keep 
these  separate  and  to  deal  first  with  legislation  for  general  purposes. 
For  general  legislation  we  have  two  legislative  assemblies,  the 
Queen  in  Parliament,  and  the  Queen  in  the  Parliament  of  Ireland. 
The  powers  conferred  upon  the  latter  assembly  were  general  powers 
subject  to  special  exceptions ;  and  as  to  the  excepted  matters,  §  37 
of  the  Bill  proposed  to  enact  that  the  authority  of  the  Imperial 
Parliament  should  be  in  no  wise  diminished  or  restrained.    If  a 
question  arose  on  the  validity  of  any  Bill  passed  by  the  Irish  Legis- 
lative Body,  it  was  to  be  referred  to  the  Judicial  Committee  of  the 
Privy  Council  under  the  provisions  of  §  35. 

Now  supposing  the  Irish  Parliament  to  legislate  within-  the 
general  powers  conferred  by  the  Bill,  and  the  Imperial  Parliament^ 
for  reasons  of  its  own,  to  pass  a  law  upon  the  same  subject,  differing 
'm  effect  from  the  Irish  Act  and  intended  to  have  force  in  Ireland ; 
would  the  Judicial  Committee  of  the  Ptivy  Council  have  to  decide 
whether  an  Act  of  the  Imperial  Parliament  or  an  Act  of  the  Irish 
Parliament  was  to  prevail  in  Ireland  1 

The  question  seems  somewhat  startling,  but  a  consideration  of 
the  terms  of  the  Bill  will  show  that  the  validity  of  the  Irish  Act  as 
against  the  Imperial  Act  would  be  at  any  rate  an  arguable  proposi* 
tion.  Let  us  look  at  the  provisions  of  the  Bill.  §  3  contains  the 
subjects  excepted  from  the  legislative  powers  of  the  Irish  Parlia- 
ment, and  §  4  the  subjects  on  which  its  powers  are  restricted ;  and 
we  may  pass  to  §  37,  which  runs  thus : — 

'  37.  Save  as  herein  expressly  provided,  all  matters  in  which  it  is 
not  competent  for  the  Irish  Legislative  Body  to  make  or  repeal  laws 
shall  remain  and  be  within  the  exclusive  authority  of  the  Imperial 
Parliament  save  as  aforesaid,  whose  power  and  authority  in  relation 

^  Lord  SUnhope  in  the  Life  of  Pitt  (iii.  230)  tells  as  that  the  title  <  ImperUd '  WM 
fint  given  to  our  Parliament  when  the  liUlh  members  joined  it  after  the  Act  of  Union. 
The  word  as  used  in  the  Bill  to  describe  a  Parliament  from  which  Ireland  is  ezdaded 
moat  be  used  cureleBBly  or  from  a  design,  which  seems  to  mn  through  the  Bill,  to  maka 
thing!  seem  other  than  they  are. 

Q  g  2 
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thereto  shall  in  no  wise  be  diminished  or  rdstrained  by  anything 
therein  contained.' 

The  section  needs  analysis,  and  one  may  put  the  meanizig  of 
it  as  follows.  Legislation,  as  contemplated  by  the  Bill,  may  be  of 
three  sorts: — 

(i)  Matters  about  which  the  Irish  Le^lative  Body  is  competent 
to  make  or  repeal  laws. 

(2)  Matters  about  which  this  body  is  not  competent  to  make  or 
repeal  laws ;  such  matters  are  to  be  within  the  exclusive  authority 
of  the  Imperial  Parliament. 

(3)  Matters  contemplated  by  the  words  *iave  om  kerein  expre^dy 
provided'  These  are  matters  beyond  the  competence  of  the  Irish 
Parliament  and  yet  mved  by  express  proviso  from  the  'exdasiTe 
authority '  and  undiminished  power  of  the  Imperial  Parliament. 

It  will  be  desirable  to  leave  (3)  for  future  consideration.  I  shall 
be  able  to  show  that  it  refers  to  alterations  in  the  Irish  constitution. 

The  clause  mainly  deals  with  ordinary  legislation,  and  would 
seem  to  be  objectless  unless  it  was  supposed  that  the  powers  of  the 
Imperial  Parliament  would  be  in  some  way  affected  by  the  Bill. 
There  were  some  subjects  on  which  the  Irish  Parliament  might 
legislate,  and  others  on  which  it  might  not.  As  to  those  on  which 
it  might  not  legislate  the  powers  of  the  Imperial  Parliament  are 
declared,  with  the  exception  above  mentioned,  to  be  undiminished. 
The  inference  seems  irresistible  that  in  the  contemplation  of  the 
framers  of  the  Bill  those  powers  were  diminished  in  respect  of 
matters  on  which  the  Irish  Parliament  might  legislate. 

Mr.  Bryce,  it  is  true,  spoke  in  the  House  of  Commons  as  if  this 
matter  was  wholly  free  from  doubt.  He  said :  '  While  the  ultimate 
right  to  legislate  will  reside  in,  and  will  in  the  main  be  exercised 
by  the  Imperial  Parliament,  we  shall  have  conceded  to  the  Irish 
Parliament  the  right  to  legislate  on  subjects  upon  which  we  do  not 
intend  ourselves  to  exercise  the  right  of  legislating.  This  is  exactlg 
what  we  did  with  our  colonies*  But  this  is  not  exactly  what  we  did 
with  our  colonies,  for  in  the  Colonial  Laws  Act,  1865,  there  is  an 
express  reservation  of  general  legislative  power  in  favour  of  the 
Imperial  Parliament.    It  ran  thus : — 

Sec.  2. '  Any  colonial  law  which  is  or  shall  be  in  any  respect  re- 
pugnant to  the  provisions  of  any  Act  of  Parliament  extending  to 
the  colony  to  which  such  law  may  relate,  or  repugnant  to  any  order 
or  regulation  made  under  authority  of  such  Act  of  Parliament,  or 
having  in  the  colony  the  force  and  effect  of  such  Act,  shall  be  read 
subject  to  such  Act,  order,  or  regulation,  and  shall,  to  the  extent 
of  such  repugnancy,  but  not  otherwise,  be  and  remain  absolutely 
void  and  inoperative.' 
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The  argument  is  reducible  to  this.    If  it  was  meant  to  reserve 

general  legislative  power  to  the  Imperial  Parliament,  there  were 

two  courses  open  to  the  framers  of  the  Bill.    Firstly,  they  might 

haire  accepted  the  theory  of  Mr.  Bryce  (of  which  I  shall  have 

something  to  say  later  on)  that  Parliament   cannot  divest  itself 

of  its  sovereignty;  they  might  have  left  out  all  mention  of  the 

reserved  authority  of  Parliament,  and  it  might  have  been  said, 

and  perhaps  believed,  that  the  sovereignty  of  Parliament  was  so 

inalienable  and  indefeasible  that  any  reference  to  it  in  the  Bill 

"would  be  mere  surplusage.     Or,  secondly,  there  might  have  been 

an  express  reservation  of  Imperial  sovereignty  as  in  the  Act  of 

1865. 

But  the  framers  of  the  Bill  did  not  adopt  either  of  these  courses ; 
they  gave  to  the  Irish  Parliament  general  legislative  powers, 
subject  to  certain  special  exceptions,  and  as  to  these  excepted 
matters  they  declared  that  the  authority  of  the  Imperial  Parliament 
was  *  in  no  wise  diminished  or  restrained,'  except  as  in  the  Act  ex- 
pressly provided.  It  seems  almost  impossible  to  say  that  §  37  does 
not  cast  some  doubt  on  the  right  of  the  Imperial  Parliament  to 
legislate  for  Ireland  in  such  matters  as  are  not  withdrawn  from  the 
competence  of  the  Irish  Parliament. 

Let  us  suppose  a  case.  The  Irish  Parliament  legislates  on  the 
relation  of  landlord  and  tenant  in  a  way  which  the  British  or 
Imperial  Parliament  regards  as  economically  unsound  or  morally 
unjust.  There  would  be  two  ways  of  preventing  such  legislation 
from  taking  effect. 

The  British  Parliament  might  address  the  Queen  to  instruct  the 
Lord  Lieutenant  to  veto  the  Bill;  or  it  might  pass  an  Act  for 
Ireland  designed  to  counteract  the  effect  of  the  Irish  Act. 

In  the  first  case  the  collision  between  the  two  assemblies  would 
be  abrupt  and  immediate ;  the  ministers  of  the  Crown  in  England 
and  in  Ireland  would  of  necessity  be  found  advising  the  Crown  in 
two  different  ways  ;  and  the  Queen  would  have  to  choose  between 
her  Irish  Ministers  and  her  Irish  Parliament  on  the  one  hand,  and 
her  English  Ministers  and  her  British  Parliament  on  the  other. 

In  the  second  case  the  collision  might  not  be  immediate,  but 
sooner  or  later  litigation  would  arise  in  which  the  construction  of 
the  conflicting  Statutes  would  come  for  decision  before  the  Irish 
Courts.  If  Mr.  Gladstone's  anticipations  as  to  the  constitution  of  the 
Irish  Bench  are  realised,  there  can  be  little  doubt  that  an  Irish 
Judge  would  decide  in  favour  of  an  Irish  Statute.  An  appeal  would 
lie  to  the  Judicial  Committee  of  the  Privy  Council,  and  there  could 
be  no  doubt  of  the  competence  of  an  Irish  Parliament  to  make  a 
land  law  for  Ireland.    But  the  validity  of  the  Irish  Act  would 
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have  depended  on  the  answer  given  to  the  question  whether  tiie 
British  Parliament  on  a  fair  construction  of  §  37  was  competent 
to  make  a  concurrent  land  law  for  Ireland,  overriding  the  Act  of 
the  Irish  Parliament. 

There  would  be  some  novelty  in  the  spectacle  of  an  English 
Court  considering  an  Act  of  Parliament,  not  as  r^arded  its  con- 
struction, but  as  regarded  its  validity;  but  if  the  Bill  for  the  better 
government  of  Ireland  had  become  law,  the  Judicial  Conunitfcee 
might  have  been  called  on  to  decide  whether  the  Imperial  or  British 
Parliament,  in  legislating  for  Ireland  on  the  relations  of  landlord 
and  tenant,  had  not  exceeded  the  powers  which  (as  the  Imperial 
Parliament)  it  had  retained  under  §  37. 

§  37  seems  therefore  to  infringe  that  part  of  the  sovereignty 
of  the  Imperial  Parliament  which  consists  in  the  power  of  making 
laws  for  which  there  is  no  appeal 

The  answer  given  to  this  contention  by  the  supporters  of  the 
Bill  comes  in  substance  to  this;  that  there  is  an  inalienable 
sovereignty  in  the  Imperial  Parliament;  that  although  the  Bill 
seems  to  confer  independent  powers  on  the  Irish  Legislature,  it  does 
not  do  so  ;  that  although  the  Imperial  Parliament  is  made  to  look 
as  though  it  abandoned  some  portion  of  its  sovereignty,  it  in  fact 
abandons  nothing;  that  although  it  specially  reserves  to  itself 
power  to  legislate  on  certain  subjects,  the  reservation  is  meaningless 
since  it  can  legislate  upon  all. 

But,  they  seem  to  say,  let  us  make  the  Irish  Parliament  look  as 
sovereign  as  possible,  and  let  us  assume  that  its  legislation  will 
always  be  beneficent,  and  that  even  if  this  should  not  be  so  the 
Imperial  Parliament  will  do  well  not  to  interfere.  These  last  grounds 
of  argument  are  matter  of  politics  rather  than  t)f  law.  But  granted 
that  Mr.  Bryce's  construction  is  the  true  one,  there  remains  an 
objection  which  a  lawyer  may  fairly  urge ;  it  is  that  the  Bill  was 
drawn  to  look  something  other  than  it  was  meant  to  be,  to  seem  to 
renounce  powers  on  the  part  of  the  Imperial  Parliament  which  were 
not  intended  to  be  renounced,  to  seem  to  confer  powers  on  the  Irish 
Legislature,  absolutely,  which  were  intended  to  be  conferred  with  a 
reservation. 

So  far  I  have  tried  to  show  that,  on  a  fair  construction  of  §  37, 
if  the  Imperial  and  Irish  Parliaments  made  laws,  concurrent 
and  conflicting,  on  matters  within  the  competence  of  the  Irish 
Legislature,  as  contemplated  by  the  Bill,  it  might  be  aigued  that 
the  Imperial  Parliament  had  divested  itself,  if  it  could  divest  itself, 
of  its  legislative  powers.  Whether  it  can  do  so  is  a  matter  to  con- 
sider presently;  but  now  let  us  deal  with  §  39. 
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Ab  §  37  casts  a  doubt  on  the  power  of  the  Imperial  Parliament  to 
legislate  without  appeal,  so  does  §  39  cast  a  doubt  on  the  power  of. 
the  Imperial  Parliament  to  alter  its  own  constitution. 

We  must  look  back  for  a  moment  to  §  37.  That  section  reserves 
to  the  Imperial  Parliament  an  undiminished  authority  to  deal  with 
those  matters  which  are  excepted  from  the  competence  of  the  Irish' 
Parliament ;  but  there  is  a  reservation  within  this  reservation,  and 
it  is  indicated  by  the  words  'save  as  herein  expressly  provided.'- 
A  brief  study  of  the  Bill  interprets  this  saving.  Among  the  re- 
strictions on  the  power  of  the  Irish  Legislature  we  find  that  it 
*  shall  not  make  any  law  ....  affecting  this  Act,  except  in  so  far  as  it 
is  declared  to  be  alterable  by  the  Irish  Legislature.'  And  §  39  lays 
down  express  rules  for  the  alteration  of  the  proposed  Act.  Here 
then  is  a  matter  es  to  which  the  Bill  seems  in  the  most  distinct 
terms  to  limit  the  powers  of  the  Imperial  Parliament. 

There  are  certain  matters,  those  included  in  §§  3  and  4,  as  to 
which  its  authority  is  declared  to  be  undiminished  and  unrestrained 
*save  as  herein  expresely  provided,^  One  of  those  matters  is  the  altera- 
tion  of  the  proposed  Act,  and  as  to  this  it  is  expresdy  provided  aa 
follows : — 

'39-  (^)  ^  <^^  ^^^^  ^®  appointed  day  this  Act  shall  not,  except 
such  provisions  thereof  as  are  declared  to  be  alterable  by  the 
Legislature  of  Ireland,  be  altered,  except — 

*  (a)  by  Act  of  the  Imperial  Parliament  and  with  the  consent  of 
the  Irish  Legislative  Body  testified  by  an  address  to  Her  Majesty^ 
or 

'  (i)  by  an  Act  of  the  Imperial  Parliament,  for  the  passing  of 
which  there  shall  be  summoned  to  the  House  of  Lords  the  peerage 
members  of  the  first  order  of  the  Irish  Legislative  Body,  and  if 
there  are  no  such  members  then  twenty-eight  representative  peers 
elected  by  the  Irish  peers  in  manner  heretofore  in  use,  subject  to 
adaptation  as  provided  by  this  Act ;  and  there  shall  be  summoned 
to  the  House  of  Commons  such  one  of  the  members  of  each  consti- 
tuency, or  in  the  case  of  a  constituency  returning  four  members 
such  two  of  those  members,  as  the  Legislative  Body  of  Ireland  may 
select,  and  such  peers  and  members  shall  respectively  be  deemed, 
for  the  purpose  of  passing  any  such  Act,  to  be  members  of  the  said 
Houses  of  Parliament  respectively.' 

For  ordinary  legislation  we  had  only  two  bodies  to  consider,  the 
Irish  Parliament  and  the  Imperial  Parliament.  For  the  purpose 
of  altering  the  proposed  Irish  constitution,  the  Magna  Charta  of 
Ireland  as  Mr.  Gladstone  hopefully  termed  it,  we  have  to  consider 
three  bodies :  the  Irish  Parliament ;  tiie  Imperial  Parliament  re- 
inforoed  by  the  addition  of  2%  representative  peers  and  52  of  the 
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104  members  constitutmg  the  second  order  of  the  Irish  Legislature ; 
and  the  Imperial  Parliament. 

The  powers  of  the  Irish  Parliament  in  this  respect  may  be  briefly 
dealt  with. 

It  is  prohibited  by  §  4  from  making  any  law  ^  affecting  this  Act, 
except  in  80  £ir  as  it  is  declared  to  be  alterable  by  the  Irish  Legm- 
latore/  But  §  39  enables  it  to  take  part  in  the  alteration  of  the 
constitution  in  two  ways. 

(i)  It  may  by  an  address  to  the  Queen  signify  its  consult  to  a 
proposed  change  in  the  constitution.  This  would  enable  the  Im- 
perial Parliament  to  act  in  the  matter  without  the  co-operation  of 
Irish  peers  and  members.  But  Mr.  Gladstone  intimated  that  altera- 
tions thus  effected  would  be  '  alterations  of  detail  on  which  every- 
body  might  be  agreed.' 

(2)  In  the  event  of  a  material  alteration  being  found  necessary, 
in  the  event  of  the  composite  body  above  described  being  called  into 
play,  the  Irish  Parliament  was  to  determine  which  one  of  the 
two  members  of  each  constituency,  or  which  two  members  of  any 
eonstituency  returning  four  members,  should  be  summoned  to  ihe 
Imperial  Parliament. 

Tins  is  an  important  provision,  for  the  members  were  not  to  be 
summoned  until  selected,  so  that  the  Irish  Parliament  mi^t  post- 
pone for  a  very  considerable  time  a  proposed  change  in  the  Irish 
constitution  by  a  mere  delay  in  the  selection  of  those  who  should 
represent  it  in  the  Imperial  Parliament. 

Beyond  this,  the  Irish  Parliament  was  to  be  restrained  by  §  4 
from  dealing  with  the  Magna  Charta  of  its  constituticm ;  and  wb 
may  now  turn  to  the  second  of  the  three  legislative  bodies  who 
might  be  entitled  to  meddle  with  this  sacred  document. 

The  powers  of  the  composite  body  provided  by  §  39.  subs.  2 
for  the  purpose  of  reconstructing  the  Irish  constitution  were  un- 
limited. It  might  no  doubt  by  a  repeal  or  modification  of  the 
proposed  Act  have  reconstructed  the  Imperial  Constitution  by 
restoring  the  Irish  members,  either  unreservedly  or  for  certain  pur- 
poses, to  the  Imperial  Parliament. 

There  remains  the  Imperial  Parliament :  and  the  most  important 
consideration  presented  by  §  39  read  in  connection  with  §  37  is  the 
power  left  to  the  Imperial  Parliament  to  alter  the  Irish  Constitution. 
It  is  clear  that  §  39  forbids  alteration  except  in  the  manner  pro- 
vided by  that  section ;  and  it  is  equally  clear  that  §  37  contem- 
plates a  diminution  and  restraint  in  this  respect  of  the  power  and 
authority  of  the  Imperial  Parliament.  This  is  the  plain  meaning 
of  the  words  *  save  as  herein  expressly  provided.' 

Has  then  the  Imperial  Parliament,  or  so  much  of  it  as  the  Bill 
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leaves  in  existence,  an  inherent  sovereignty  which  would  enable  it, 
legally,  to  alter  the  Irish  Constitution  without  an  address  from  the 
Irish  Liegislative  Body,  and  without  a  summons  of  Irish  peers  and 
representatives?  No  candid  reader  of  the  sections  to  which  I  have 
referred  would  deny  that  without  recourse  to  such  a  theory  of  the 
iiLherent  and  inalienable  sovereignty  of  Parliament  the  terms  of  the 
Bill  precluded  alteration  except  in  the  manner  prescribed  by  the 
Bill. 

This  theory  is  stated  with  the  utmost  clearness  and  precision  by 
Mr.  Bryce.    *  We  have  the  right,'  he  says,  *  to  legislate  for  Ireland, 
and  -we  shall  have  it  when  the  Bill  becomes  an  Act.    We  shall  re- 
tain as  a  matter  of  right  the  power  to  legislate  for  Ireland  for  all 
purposes  whatever,/<7r  tke  simple  reason  that  we  cannot  diveet  ourselves 
of  it.    There  is  no  principle  more  universally  assented  to  than  the 
absolute  omnipotence  of  Parliament,  because  there  is  nothing  be- 
yond us  or  behind  us.  .  •  .  There  is  one  limitation  and  one  only 
upon  our  omnipotence,  and  that  is  that  we  cannot  bind  our  successors. 
If  we  pass  a  statute  annihilating  our  right  to  legislate  it  may  be 
repudiated  by  our  successors.' 

The  case  in  favour  of  the  competence  of  the  Imperial  Parliament 
to  alter  the  Irish  Constitution  without  reference  to  the  terms  of  the 
Bill  is  nowhere  more  clearly  stated  than  in  the  foregoing  extract 
from  Mr.  Bryce's  speech.  But  to  the  argument  thus  stated  it  is 
possible  to  make  two  answers. 

In  the  first  instance,  I  would  venture  to  urge  that  in  all  matters 
of  business,  and  especially  in  the  drafting  of  statutes,  it  is  desirable 
to  say  what  you  mean,  and  to  make  words  and  intention  correspond 
as  precisely  as  the  imperfections  of  language  permit.  Here  is  a  Bill 
of  the  utmost  constitutional  importance ;  designed,  as  its  supporters 
proclaim,  to  compose  the  difTerences  of  races  and  to  avert  anarchy  and 
civil  war ;  it  alters  the  composition  of  the  Imperial  Parliament, 
creates  a  Parliament  for  Ireland,  and  re-constitutes  the  Irish  Execu- 
tive ;  it  contains  an  express  provision  that  it  is  only  alterable  by  a 
certain  specified  procedure,  and  that  provision  is  so  worded  as  to 
convey  an  irresistible  impression  that  the  authority  of  the  Imperial 
Parliament  is  thereby  diminished  and  restrained. 

But  we  are  told  that  it  is  immaterial  what  provisions  the  Bill  may 
contain,  and  that  the  Imperial  Parliament  must  remain  sovereign 
as  heretofore.  So  that  when  §  37  enacts  that  as  regards  certain 
matters  of  legislation  the  power  and  authority  of  the  Imperial  Par- 
liament is  in  nowise  diminished  or  restrained,  we  are  to  understand 
that  it  is  equally  undiminished  and  unrestrained  in  respect  of  all 
other  matters ;  and  when  the  same  section  makes  express  provifiiion 
for  the  restraint  and  diminution  of  the  powers  of  the  Imperial 
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Parliament  and  §  39  lays  down  the  mode  in  which  those  pow3r8 
are  to  be  restrained,  we  are  to  understand  that  the  proposed  mode 
of  altering  the  Irish  Constitution  is  merely  a  suggestion  to  be  made 
by  the  Parliament  of  1885,  which  a  subsequent  Parliament  may 
adopt  if  it  pleases ;  or,  if  it  pleases,  may  treat  as  waste  paper. 

These  two  sections  seem  to  deal  with  two  matters  of  the  highest 
importance,  the  legislative  competence  of  the  Irish  and  Imperial 
Parliaments  respectively  and  the  mode  of  altering  the  Irish  Consti- 
tution ;  but  according  to  the  best  explanation  vouchsafed  to  us  on 
the  subject  they  would  seem  to  do  no  more  than  serve  the  purpose 
of  the  Apocryphal  books  of  Scripture,  they  are  for  '  an  ensample  of 
life  and  instruction  of  manners '  to  future  Parliaments,  but  are  of  no 
binding  force  whatsoever. 

This  follows  if  we  can  agree  with  Mr.  Bryce  that  the  Imperial 
Parliament  can  divest  itself  of  the  Irish  representation  without 
divesting  itself  of  the  legal  right  to  legislate  for  Ireland  in  contra- 
vention of  the  express  or  implied  terms  of  the  Bill.  I  should  be 
disposed  to  combat  this  proposition,  which  lies  at  the  root  of  the 
whole  discussion.  It  is  said  that  the  Imperial  Parliament  cannot 
bind  its  successors,  that  what  one  Parliament  may  enact  another 
Parliament  may  repudiate.  But  if  the  Irish  Government  Bill  had 
become  law  the  Parliament  of  1885  would  have  had  no  successors. 
It  met  as  the  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland ;  if  the  Bill  had  become  law  that  Parliament  would 
have  ceased  to  exist,  and  the  assembly  sitting  at  Westminster 
would  have  been  the  Parliament  of  Great  Britain  only.  A  repudia- 
tion of  the  Acts  of  the  Parliament  of  1885  by  such  an  assembly 
would  not  have  been  a  repeal  by  one  Parliament  of  the  Acts  of 
another  Parliament  similarly  constituted ;  it  would  have  been  a 
repeal  of  the  Act  of  a  Parliament  in  which  Ireland  was  represented 
by  a  Parliament  in  which  Ireland  was  not  represented. 

This  is  not  a  question  of  good  faith  or  of  constitutional  pro* 
priety,  it  is  a  question  of  legislative  capacity.  We  may  search  our 
constitutional  history  for  authorities,  but  we  can  only  find  one  that 
seems  to  give  us  any  assistance. 

The  colonial  constitutions  are  here  irrelevant.  In  the  case  of 
the  colonies  large  powers  were  given  to  subordinate  bodies,  while 
the  legislative  sovereignty  of  the  Imperial  Parliament  was  expressly 
retained.  Nor  can  it  be  said  that  changes  in  our  representative 
system  affect  the  competence  of  a  reformed  Parliament  to  deal  with 
the  legislation  of  its  predecessors.  No  one  would  contend  that  the 
Government  of  Ireland  Bill  was  in  pari  materia  with  an  Act  which 
increased  the  numbers  of  the  electorate  and  re-adljnsted  the  con- 
stituendea. 
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But  the  dealings  with  Ireland  in  1782  and  1800  do  famish  some 
sort  of  precedent,  and  it  may  be  of  use  to  see  whether  this  in- 
alienable sovereignty  of  Parliament  was  thought  to  exist  between 
the  repeal  of  6  Geo.  I.  c.  5  and  the  Act  of  Union. 

Before  1782  Ireland  had  a  Parliament  which  was  kept  in  a  state 
of  dependence  in  two  ways :  by  the  Declaratory  Act,  6  Geo.  I.  c,  5, 
i^hioh  asserted  the  right  of  the  British  Parliament '  to  make  laws 
and  statutes  of  sufficient  force  and  validity  to  bind  the  kingdom  and 
people  of  Ireland ; '  and  by  the  control  exercised  over  the  matter 
and  form  of  Irish  legislation  by  the  executive  of  the  two  countries^ 
the  privy  councils  of  Ireland  and  of  Great  Britain. 

The  British  Parliament  of  1782  dealt  so  fax  as  it  could  with  both 
these  causes  of  dependence.  It  repealed  the  Declaratory  Act,  and 
addressed  the  Crown  recommending  that  the  executive  restrictions 
on  Irish  legislation  should  be  removed.  The  King  acceded  to  this 
request,  and  in  pursuance  of  it  gave  his  assent  to  Bills  of  the  Irish 
Parliament  which  repealed  the  perpetual  Mutiny  Act,  and  secured 
that  Irish  legislation  should  be  independent  of  everything  save  the 
royal  veto. 

But  what  I  am  mainly  concerned  with  here  is  the  repeal  of  the 
Declaratory  Act.  By  this  repeal  the  British  Parliament  professed 
to  hand  over  its  legislative  sovereignty  to  the  Irish  Parliament, 
thereby  enacting  in  effect  that  it  no  longer  *  had,  hath,  and  of  right 
ought  to  have  full  power  and  authority  to  make  laws  and  statutes 
of  sufficient  force  and  validity  to  bind  the  kingdom  and  people  of 
Ireland.'  The  Parliament  of  Ireland  was,  up  to  the  passing  of  this 
repeal,  in  the  position  of  a  subordinate  law-making  body,  subor- 
dinate to  the  sovereign  Parliament  of  Great  Britain ;  nor  was  this 
subordinate  condition  disputed.  The  repealing  Act  of  1782  made 
the  Irish  Parliament  co-ordinate  with  the  British  Parliament,  an 
independent  law-making  body,  so  independent  that  when  the  Re- 
gency question  arose  in  1788,  4t  was  accident  alone,'  so  said  Mr. 
Pitt,  ^  that  preserved  the  identity  of  the  executive  power:'  so  inde- 
pendent, that,  to  quote  from  the  same  authority,  'the  distinct 
powers  possessed  by  the  two  legislatures  on  all  the  great  questions 
of  peace  and  war,  of  alliances  and  confederacies,'  made  it  possible 
that '  on  these  important  questions  the  opinions  and  decisions  of  the 
two  Parliaments  might  have  been  at  variance  ^.' 

An  Act  of  the  British  Parliament  was  capable  of  raising  the  Irish 
Legislature  from  complete  dependence  to  complete  independence,  so 
far  as  concerned  the  powers  of  the  British  Parliament.  But  if  we 
are  to  accept  the  theory  that  under  no  circumstances  can  a  Parlia- 
ment bind  its  successors,  this  independence  of  the  Irish  Parliament 

'  Parliamentary  History,  vol.  34,  pp.  265,  a66. 
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might  have  been  brought  to  an  end  by  a  simple  re-enactment  of  the 
Act  of  George  L 

Yet  in  introducing  the  resolations  on  which  was  based  the  actian 
of  Parliament  and  the  Crown  in  1782  neither  Mr.  Fox  nor  Lord 
Shelbume  suggested  that  the  British  Parliament  would  retain  the 
legal  right  to  legislate  for  Ireland.  It  is  true  that  those  diatinguiBhed 
men  lived  before  the  days  of  Austin  and  had  not  the  advantage  of 
the  assistance  of  Professor  Dicey's  '  Law  of  the  Constitution.'  But 
they  had  Blackstone's  Commentaries,  and  Blackstone  is  dear  on 
two  points. 

'  As  to  Ireland^'  he  says, '  that  is  still  a  distinct  kingdom,  though 
a  dependent  and  subordinate  kingdom : '  and  Fox  and  Shelbume 
proposed  by  Act  of  Parliament  to  make  Ireland  an  independ^it 
kingdom.  But  Blackstone  further  sajrs,  'Acts  of  Parliament  dero- 
gatory from  the  power  of  subsequent  Parliaments  bind  not.*  Yet 
Fox  and  Shelbume  never  brought  this  comforting  proposition  to  the 
notice  of  the  British  Parliament. 

They  clearly  intended  to  concede  legislative  independence  to  Ire- 
land beyond  recall.  '  Mr.  Fox  said  that  as  it  was  his  intention  to  do 
away  completely  with  the  idea  of  England  legislating  for  Ireland, 
so  he  should  have  no  objection  to  word  the  repealing  Act  in  such  a 
manner  as  to  contain  a  specific  renunciation  of  the  right  claimed 
by  this  country  to  legislate  for  Ireland  ^.' 

Nor  did  the  statesmen  who  brought  about  the  Act  of  Union 
maintain  that  the  British  Parliament  had  retained  any  sovereignty 
over  Ireland  after  178a.  Nobody,  in  fact,  seems  to  have  thought 
that  Blackstone's  proposition  applied  to  cases  where  an  inde- 
pendent legislative  body  was  created.  If  this  proposition  had  been 
applicable  we  should  have  found  among  the  advocates  of  the  Union 
some  one  to  say  that  it  was  within  the  power  of  the  British  Parlia- 
ment to  make  laws  for  Ireland,  and  so  to  incorporate  the  Irish  and 
British  Parliaments  whether  the  Irish  would  or  no.  But  the  lan- 
guage of  the  ministers  in  the  debates  on  the  Union  shows  that  they 
considered  themselves  absolutely  bound  by  the  repealing  Act  of 
178a.  ' I  am  ready  to  admit,'  said  Mr.  Dundas,  'that  by  the  trans- 
actions of  1782  the  Irish  Parliament  is  placed  on  the  same  footing 
of  independence  in  relation  to  Great  Britain  as  Scotland  was  with 
regard  to  England  before  the  union  of  the  two  kingdoms.'  Mr. 
Pitt  held  language  pointing  to  the  same  conclusion.  '  By  the  repeal 
of  the  Declaratory  Act,'  he  says, '  the  power  of  the  British  Parlia- 
ment of  making  laws  for  Ireland  was  given  up  '.'  He  does  not 
add,  <  so  far  as  was  consistent  with  the  inalienable,  indefeasible 
sovereignty  of  Parliament.* 

*  ParliAineiitMy  History,  toI.  23,  p.  33.  *  lb.,  vol.  34,  p.  345. 


Oct.  1886.]         The  Oovemment  of  Ireland  Bill.  439 

Yet  the  Act  repealing  the  Declaratory  Act  was  a  much  simpler 
matter  than  the  Government  of  Ireland  BilL  It  contained  no  pro- 
vision similar  to  §  39  of  that  Bill.  It  was  not  fenced  about  with 
any  statutory  safeguards  against  a  revival  of  the  exercise  of  legis- 
lative rights  by  the  British  Parliament.  If  there  is  anything  in  the 
theory  of  inalienable  sovereignty  set  forth  by  Mr.  Bryce  and  Mr. 
Gladstone  ^,  the  British  Parliament  might  at  any  moment  have  re- 
sumed its  legislative  power,  the  Act  of  Union  might  have  been 
passed  without  any  reference  to  the  Parliament  of  Ireland,  and  Mr. 
Pitt  and  his  colleagues  must  have  been  ignorant  of  a  rudimentary 
proposition  of  constitutional  law. 

But  the  argument  against  Mr.  Bryce's  theory  seems  stronger  in 
the  case  of  the  Government  of  Ireland  Bill  than  in  the  case  of  the 
repeal  of  the  Declaratory  Act.  In  the  latter  the  British  Parliament 
by  its  own  act  conferred  independent  legislative  powers  upon  an 
assembly  previously  dependent ;  in  the  former  the  Imperial  Parlia- 
ment cuts  itself  in  two  and  assigns  to  each  part  its  respective 
rights  and  duties.  There  is  a  difference  between  a  sovereign  body 
dealing  with  a  subordinate  body,  and  a  sovereign  body  dealing 
with  itself,  dividing  itself,  and  determining  the  conditions  of  the 
separation.  There  is  a  difference,  I  say,  but  the  difference  is  not  in 
favour  of  Mr.  Bryce's  theory. 

The  rights  and  duties  of  the  two  parts  into  which  the  Parliament 
is  severed  need  to  be  settled  once  for  all  in  the  Act  which  provides 
for  their  separation,  and  if  the  flexibility  of  our  constitution  is  to 
be  preserved,  if  the  offshoot  of  the  Imperial  Parliament  is  intended 
to  be  subordinate,  the  Act  must  definitely  retain  for  the  Imperial 
Parliament  the  power  to  alter,  when  and  how  it  pleases,  the  con- 
stitution of  the  subordinate  body.  We  can  test  the  ^eory  of  inalien- 
able sovereignty  best  by  speculating  upon  a  further  development 
of  its  application. 

If  the  Government  of  Ireland  Bill  had  become  law,  and  the  suc- 
cess of  the  measure  had  exceeded  common  anticipation,  it  is  con- 
ceivable that  Scotland  might  have  demanded  a  similar  constitution 
and  that  Wales  at  no  long  interval  might  have  desired  to  be  placed 
on  the  same  footing.  Would  a  Parliament  in  which  England  alone 
was  represented  have  retained  an  indefeasible  right  to  legislate  for 
Scotland,  Wales,  and  Ireland  1  If  not,  one  is  inclined  to  ask  at 
what  precise  point  the  theory  would  break  down.  If  it  is  good  for 
one  it  is  good  for  all. 

In  truth  the  Bill  for  the  Government  of  Ireland  was  a  treaty 

1  See  Mr.  6lAdiiotte*B  speech  at  the  Foreign  Office ;  Timei  newspaper  for  Friday, 
Maj  aSth. 
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which  both  parties  might  agree  to  vary,  or  which  one  party  xnig^t 
determine  to  break,  but  which,  while  it  endured,  would  substantially 
alter  for  one  part  of  the  Queen's  dominions  the  character  of  our 
Constitution.  Flexible  elsewhere,  that  Constitution  would  become 
rigid  as  regarded  the  relations  of  Ireland  to  the  Empire.  Omnipotent 
as  the  Imperial  Parliament  would  be  for  all  other  purposes,  it  would 
be  bound  by  the  words  of  §  39  not  to  alter  the  Irish  Constitution 
except  as  provided  by  the  Bill :  possibly  also  it  might  be  bound  by 
the  words  of  §  37  not  to  legislate  for  Ireland  on  any  topics  but  those 
set  out  in  §§  3,4.  The  Act  for  the  Government  of  Ireland  would  be 
a  written  Constitution  to  which  might  be  referred  every  Act  of  the 
Imperial  Parliament  professing  to  deal  with  Ireland  or  Irish  affiurs. 
For  the  statement  that  Parliament  cannot  bind  its  successors  may  be 
taken  to  be  true,  subject  to  two  exceptions.  The  first  of  these  is  where 
Parliament  surrenders  its  sovereign  powers  over  a  certain  area  to 
another  person  or  body.  It  seems  difficult  to  contend  that  a  Sove- 
reign cannot  abdicate  his  powers,  in  favour  of  another,  so  as  to 
make  him  legally  incapable  of  exercising  them.  And,  if  a  Sovereign 
can  abdicate  his  sovereignty  altogether,  or  cede  it  in  part,  it  matters 
nothing  in  theory  whether  the  Sovereign  is  an  individual  or  a 
composite  body.  Does  it  then  matter  in  practice  1  Suppose  that 
legislative  independence  were  to  be  conceded  to  the  colony  of 
Victoria.  Suppose  that  Parliament  were  to  repeal  the  Colonial 
Laws  Act  as  regarded  that  colony,  and  the  provisions  of  any  other 
Acts  which  effected  the  subordination  of  the  Victorian  Parliament^ 
and  that  all  necessary  steps  were  taken  to  place  Victoria  in  the 
position  in  which  Fox  desired  to  place  Ireland.  Would  it  be  main- 
tained that  our  Parliament  could  still  legislate  for  Victoria,  or  that 
the  Victorian  Courts  need  regard  such  laws  as  anything  but  speci- 
mens of  legislation  instructive  perhaps,  but  certainly  inoperative  ? 

I  should  be  disposed  to  contend  that  Parliament  could  only  regain 
its  powers  in  one  of  two  ways.  Acts  passed  by  the  Parliament  of 
Victoria  and  the  Parliament  at  Westminster  might  provide  for  a 
legislative  re-union  of  the  two  countries  on  any  terms  to  which 
both  could  agree.  Or  war  and  the  suspension  for  a  while  of  all 
legal  relations  might  leave  Victoria  in  the  position  of  a  conquered 
territory  with  which  the  Imperial  Parliament  could  deal  as  it 
pleased. 

The  second  exception  would  be  found  in  the  case  of  such  a  trans- 
action as  was  contemplated  in  the  Bill  before  us,  where  two 
portions  of  a  people  heretofore  represented  in  a  Common  Parlia- 
ment agree  to  have  separate  legislative  assemblies.  The  terms  of 
their  separation  must  then  provide  that  one  shall  be  subordinate  to 
the  other,  or  that  both  shall  be  independent,  or  that  both  shall  be 
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Bubordinaie  io  the  articles  of  their  separation  and  to  the  written 
constitution  so  created. 

I  venture  to  think  that  I  have  shown  reasons  why,  if  it  was 
tlie  intention  of  the  framers  of  the  Bill  to  retain  the  sovereignty  of 
Parliament,  it  would  have  been  common  prudence  to  introduce  a 
clause  similar  to  that  contained  in  the  Colonial  Laws  Act,  and  to 
have  made  it  apparent  on  the  face  of  the  Bill  that  the  residue  of  the 
Imperial  Parliament  claimed  a  right  to  legislate  for  unrepresented 
Ireland.  But  it  would  seem  that  the  framers  of  the  Bill  were  not 
specially  anxious  that  its  full  meaning  should  be  obvious  at  the 
first  perusal.     One  or  two  instances  will  suffice. 

It  naturally  occurs  to  an  inquirer  into  the  legislative  procedure 
proposed  for  Ireland  that  provision  must  be  made  somewhere  for 
the  exercise  of  the  one  legislative  function  of  the  Crown  in  Parlia- 
ment, the  giving  or  withholding  the  royal  assent  to  a  BilL  It 
w^ould  not  occur  to  such  an  inquirer  to  look  for  such  a  provision 
under  the  heading  '  Executive  Authority.'  And  if  he  did  look  for 
it  there,  he  would  have  to  look  pretty  closely.  The  arrangement  of 
clauses  runs  thus — 

'Executive  Authority. 

*  7.  Constitution  of  the  Executive  Authority. 
'  8.  Use  of  Crown  Lands  by  Irish  Government/ 

Who  would  suppose  that  the  rights  of  the  Crown  in  respect  of 
legislation  were  hidden  away  in  a  subsection  of  the  clause  entitled 
*  Constitution  of  the  Execiftive  Authority  'i '  Yet  so  it  is.  The  royal 
veto  is  almost  as  carefully  concealed  as  the  sovereignty  of  Parliament. 

Again,  the  Judicial  Committee  of  the  Privy  Council  is  to  pro- 
nounce  on  the  constitutional  questions  arising  as  to  the  powers 
conferred  on  the  Legislature  of  Ireland ;  but  if  the  Privy  Council 
should  decide  against  an  Act  of  the  Irish  Legislature,  there  is  no 
machinery  for  carrying  out  its  decrees  except  the  Irish  Executive. 
Without  imputing  to  the  contemplated  Irish  Executive '  a  double 
dose  of  original  sin,'  its  dependence  on  the  Irish  Legislature  would 
have  made  it  a  somewhat  unsuitable  machine  for  the  enforcement 
of  judgments  based  on  the  assumption  that  the  Irish  Legislature  had 
exceeded  its  powers. 

I  have  purposely  confined  myself  to  the  general  relations  which 
it  was  proposed  to  establish  between  the  Irish  and  the  so-called 
Imperial  Parliament,  and  the  effect  of  the  Bill  in  connection  with 
the  theory  of  Parliamentary  sovereignty.  It  is  not  within  the  pur- 
port of  this  essay  to  point  out  the  constitutional  anomalies  with 
which  the  scheme  abounds,  still  less  to  criticise  the  proposal  to 
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establish  a  separate  legislative  assembly  for  Ireland.  What  I  do 
wish  to  point  out  is  the  importance  to  the  two  countries,  if  they  an 
to  have  separate  Parliaments,  of  a  precise  definition  of  the  powers 
of  those  Parliaments  respectively.  It  might  be  possible  to  produce 
a  more  unworkable  measure ;  it  would  be  hard  to  produce  a  less 
straightforward  one.  For  what  else  can  one  say  of  a  measure  in 
which  the  sovereignty  of  the  Imperial  Parliament  is  arrived  at  by 
an  innuendo,  in  which  the  royal  veto  is  only  discoverable  after  a  game 
of  hide  and  seek,  in  which  powers  absolutely  illusory  are  conferred 
on  the  judicial  body  which  is  designed  to  arbitrate  between  the  two 
Parliaments.  The  constitution  proposed  for  Ireland  was  neither  a 
colonial  nor  a  federal  constitution,  but  contained  some  features  of 
both  in  a  blurred  and  imperfect  form.  Mr.  Bryce  treated  it  as  pro- 
viding for  Ireland  institutions  similar  to  those  of  our  colonies,  but 
the  powers  conferred  were  far  narrower  than  the  legislative  powers 
granted  to  our  colonies,  while,  so  far  as  they  went,  their  subordination 
to  the  Imperial  Parliament  (if  it  existed)  was  sedulously  veiled.  The 
position  assigned  to  the  Judicial  Committee  of  the  Privy  Council 
carries  with  it  the  suggestion  of  Federation,  but  there  was  no  provi- 
sion for  the  representation  of  federated  Ireland  in  the  Imperial  Parlia- 
ment, nor  any  machinery  for  carrying  out  the  judgments  of  the  Court 
which  was  to  do  duty  for  the  Supreme  Court  of  the  United  States. 
It  is  to  be  hoped  that  any  future  scheme  for  the  better  government 
of  Ireland  will  not  halt  in  this  way  between  irreconcileable  forms 
of  constitution. 

Such  a  scheme,  if  it  is  not  to  involve  Separation,  must  be  on  one 
of  three  lines,  colonial,  federal,  or  in  the  direction  of  an  extension  of 
local  government. 

If  it  is  to  be  colonial,  it  must  carry  with  it  wide  powers  of  l^is- 
lation  and  distinct  subordination  to  the  Imperial  Parliament.  It 
may  be  said  that  Ireland  is  too  dose  to  us  for  a  grant  of  such 
powers,  and  too  much  a  part  of  ourselves  to  accept  the  position  of 
a  subordinate  dependency ;  but  this  is  not  for  me  to  discuss. 

If  it  is  to  be  federal,  we  must  accept  pro  tanto  a  rigid  instead  of  a 
flexible  constitution,  we  must  have  a  judiciary  to  interpret  its  terms 
and  an  executive  to  enforce  the  judgments  pronounced ;  above  all, 
we  must  have  a  continuous  representation  of  federated  Ireland  in  the 
Imperial  Parliament.  The  scheme  suggested,  when  the  Bill  was  in 
the  agonies  of  its  moribund  state,  for  bringing  over  some  of  the  Irish 
members  on  a  sort  of  imperial  or  financial  excursion  to  the  British 
Parliament,  hardly  needs  serious  consideration. 

Thirdly,  there  is  the  extension  of  local  government.  The  con- 
struction of  a  graduated  system  of  local  bodies  would  be  a  work  of 
time  ;  it  would  not  probably  be  embodied  in  one  Bill ;  and,  if  it 
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were,  such  a  Bill  would  not  excite  enthusiasm  in  the  Nationalist 
party  or  attract  the  attention  of  the  civilised  world.  To  frame  and 
endeavour  to  work  institutions  which  would  give  political  educa- 
tion to  a  -whole  people  is  a  slow,  painful,  and  thankless  task:  it  is 
certainly  easier  and  productive  of  more  immediate  applause  to 
embody  a  whole  constitution  in  a  single  Bill.  Without  pro- 
nouncing on  the  conflicting  merits  of  the  different  schemes,  I  would 
only  offer  a  humble  appeal  to  our  legislators,  that,  when  next  they 
take  to  constitution-making,  they  will  first  get  clearly  before  their 
minds  what  sort  of  constitution  they  propose  to  make,  and  then 
will  take  care  that  its  terms  are  precisely  set  forth  in  the  Bill  in 
which  it  is  to  be  embodied. 

W.  R.  Anson. 
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ORAL  WILLS  AND  DEATH-BED  GIFTS. 

THERE  is  a  close  and  perceptible  analogy  between  those  testa- 
mentary dispositions  by  word  of  mouth  to  which  our  law 
gives  the  name  of  nuncupative  wills  and  the  death-bed  gift  or  donaiw 
eausd  martu.  We  borrow  these  two  kinds  of  transfer  from  the 
Roman  jurisprudence,  but  without  those  safeguards  against  fraud 
and  error,  at  the  outset,  which  surrounded  them  in  the  age  of 
Justinian. 

The  latter  kind  of  disposition  involves,  of  course,  a  delivery 
upon  condition  by  the  dying  owner,  while  the  former  does  not 
Yet  both  will  and  gift  are  in  effect  testamentary,  revocable  until 
death,  otherwise  operating  a  transfer  when  death  happens ;  both 
may  affect  personal  property  of  every  description,  though  not  reiJ 
estate ;  each  by  the  rules  of  the  common  law,  apart  from  legisla- 
tion, is  manifested  by  the  loose,  unwritten  and  often  conjectural 
words  uttered  by  the  decedent  in  favour  of  his  beneficiary ;  both 
jeopardize  and  detract  from  the  more  positive  rights  of  legatees 
and  kindred,  as  designated  by  some  will  already  written  out  and 
deliberately  executed,  or  the  statute  of  distribution ;  and  in  most 
respects  the  circumstances  and  surroundings  of  the  two  trans- 
actions are  identical.  That  secret  coercion  and  fraud  which  tiie 
curtain  of  death  so  often  invites  by  its  concealment ;  those  hopes, 
wishes  and  jealousies  which  they  who  smooth  the  dying  man's 
pillow  are  so  careful  to  mask  from  one  another ;  that  sudden  and 
unexpected  opportunity  by  which  a  bystander  of  callous  conscience  is 
so  sorely  tempted ;  that  degeneration  of  mind  in  the  sick  man  which 
so  often  accompanies  bodily  disease  at  the  approach  of  death ;  and 
the  liability,  moreover,  to  misinterpretation  to  which  every  one 
must  needs  expose  himself  when  disposing  of  his  goods  informally, 
while  in  ewtremii: — all  these  incidents  of  oral  disposition  at  Ufes 
last  stage  impressed  English  judges  and  legislators  more  than  two 
centuries  ago.  Public  policy  both  in  England  and  the  United 
States  restrained  and  at  length  fairly  ostracized  the  nuncupative 
will;  and  it  insists  more  earnestly  at  this  day  than  ever  before, 
that  every  testamentary  disposition  shall  be  in  writing,  subscribed 
by  the  testator,  and  duly  witnessed  by  competent  persons  in  order 
to  take  legal  effect.  But  the  gift  causa  mortis^  on  the  other  hand, 
strange  to  say,  has  within  these  last  two  centuries  gained  and 
strengthened  its  footing  steadily ;  aided  by  the  vast  expansion 
of  modem  wealth  in  personal  property,  and  the  increasing  dis- 
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position  of  our  courts  of  equity  to  relax  the  formalities  of  legal 
assigninent  and  transfer  in  those  incorporeal  kinds  which  modem 
business  has  created.  Frauds  and  perjuries  are  carefully  prevented 
in  the  one  class  of  oral  transfers  but  not  in  the  other.  Two  wit- 
nesses (or  three  under  some  of  the  American  codes)  must  now  attest 
the  signature  of  a  testator,  and  all  wills  as  a  rule  must  be  in 
'writing ;  while  a  gift  causa  mortis  may  be  established  in  proof  on 
the  testimony  of  a  single  witness,  as  to  loose  words  and  acts  of 
the  donor,  provided  his  testimony,  however  perjured,  remains 
unimpeached. 

Let  us  briefly  compare  these  two  classes  of  death-bed  dispositions. 
The  nuncupative  will,  which  appears  to  have  maintained  a  good 
footing  at  our  common  law  before  the  general  cultivation  of  letters, 
rested  for  its  validity  upon  an  oral  nuncupation.  The  essence 
of  this  nuncupation  consisted  in  a  verbal  declaration  of  his  last 
^shes  by  the  testator  himself  in  the  presence  of  witnesses.  How 
many  witnesses  the  Anglo-Saxon  law  required  on  such  occasions 
is  not  clear ;  certainly  not  seven,  as  under  the  Roman  code ;  pro- 
bably not  even  two,  the  number  fixed  by  civil  rules  of  evidence 
for  proving  a  conti'overted  fact ;  for  a  single  unimpeached  witness 
might,  according  to  our  common  law,  establish  an  oral  transaction^. 
By  the  time  of  the  Stuarts  a  nuncupative  will  was  usually,  if  not 
invariably,  made  in  the  extremity  of  death ;  though  not  perhaps 
80  strictly  confined  in  the  earlier  days  of  our  law.  The  testator  s 
verbal  declaration  was  seldom  reduced  to  writing  on  the  spot; 
for  had  it  been,  the  adoption  of  what  was  written  would  have 
made  his  will  more  than  nuncupative  in  point  of  formality.  After 
the  testator's  death,  it  was  customary  for  a  statement  to  be  drawn 
up  from  memory,  embodying  the  disposition  of  his  effects  as  the 
decedent  was  supposed  to  have  made  it ;  this  statement  the  wit- 
ness or  witnesses  signed,  and  the  will  was  then  ready  to  present 
for  probate. 

In  short,  the  nuncupative  testament  was  a  will  established  by 
hearsay,  and  not  from  any  writing  seen  and  sanctioned  by  the 
person  who  pronounced  it.  *  A  nuncupative  testament,'  says  Swin- 
burne, *  is  when  the  testator,  without  any  writing,  doth  declare  his 
will  before  a  sufficient  number  of  witnesses.  It  is  called  nuncupa- 
tive, because,  when  a  man  makes  such  a  testament,  he  must  name 
his  executor^,  and  declare  his   whole  mind  before  witnesses^.' 

'  NonenpatiTe  willt  of  the  present  day,  those  of  soldiera  for  inttanoe,  hare  been 
established  on  the  testimony  of  a  single  witness,  an  in  the  case  of  a  gift.  See  Gould 
V.  Safford,  39  Vt.  498. 

*  The  idea  preralent  in  Swinbnme*s  day,  that  the  naming  of  an  executor  was  essential 
to  a  will,  has  been  long  since  discarded  in  modem  practice. 

'  Swinburne,  pt.  i.  $  12. 

H  h  a 
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Perkins,  a  still  earlier  writer,  whose  treatise  was  published  under 
Henry  VIII,  defines  a  nuncupative  will  as  properly  made  when 
the  testator  'lieth  languishing  for  fear  of  sudden  death,  dareth 
not  to  stay  the  writing  of  his  testament,  and,  therefore,  he  prayeth 
his  curate,  and  others,  his  neighbours,  to  bear  witness  of  his  last 
will,  and  dedareth  by  word  what  is  his  last  will^.'  This  latt^ 
statement  gives  us,  perhaps,  a  vivid  picture  of  the  nuncupation 
under  the  most  fitting  and  urgent  circumstances,  rather  ilian  a 
careful  definition  of  the  limits  by  which  such  dispositions  weie 
necessarily  bounded;  for  the  common  law  seems  never  to  have 
prescribed  that  the  opportunity  to  write  a  will  should  be  wanting, 
and  still  less  that  one's  curate  and  neighbours  should  be  summoned 
as  indispensable  witnesses  of  the  solemn  scene. 

Now,  to  speak  of  the  gift  causa  mortis.  Let  us  imagine  as  the 
donor  this  same  decedent  who  'lieth  languishing  for  feajr  of 
sudden  death  ; '  not  of  necessity  declaring  his  wishes,  however,  in 
presence  of  vigilant  and  disinterested  witnesses,  but  in  the  act, 
well  attested  or  otherwise,  of  parting  possession  with  his  personal 
property.  Possession  is  received  by  or  on  behalf  of  his  intended 
donee.  In  order  to  stand,  such  a  transfer  should  be  accompanied 
by  a  free  and  intelligent  delivery  of  the  thing  on  the  part  of  the 
owner  while  in  extremis,  with  words  signifying  his  intention  that 
the  gift  shall  take  effect  when  he  dies;  and  yet  the  supposed 
beneficiary  might  have  taken  the  thing  stealthily  or  extorted  it,  or 
appropriated  it  under  some  fraud  or  misconception  of  what  the 
dying  owner  really  intended,  if  indeed  the  latter  had  a  rational 
purpose  at  all.  As  in  the  oral  will,  the  decedent  declares  by  word 
of  mouth  what  he  intends ;  or  rather,  he  makes  a  sort  of  specific 
legacy  to  another  by  oral  words  accompanied  by  that  act,  so  easily 
misconstrued  or  misrepresented  under  such  circumstances,  namely, 
a  delivery  of  the  chattel  conditional  upon  death.  We  may  define 
the  gift  causa  mortis  thus :  it  is  a  gift  of  personal  property,  made 
by  a  party  in  the  expectation  of  death  then  inmiinent,  and  upon  the 
essential  condition  that  the  property  shall  belong  fully  to  the  donee 
in  case  the  donor  dies  as  anticipated,  leaving  the  donee  surviving 
him,  and  the  gift  is  not  meantime  revoked,  but  not  otherwise'. 
Sach  is  the  doctrine  of  death-bed  gifts  as  a  topic  of  our  Anglo- 
Saxon  law. 

To  contrast,  then,  the  policy  which  English  and  American  ex- 
perience has  built  up  during  the  past  two  centuries,  with  reference 
to  these  separate  but  similar  dispositions  of  the  testamentary  kind ; 
the  one  with  a  parol  declaration  before  bystanders  as  its  chief 
element,  the  other  with  a  parol  delivery  rather,  which  regards 

^  Perkins,  \  476.  ■  Schoul.,  Pen.  Prop.,  and  Ed.,  §  135. 
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the  donee  more  than  any  bystander ;  and  both  modes  liable  un- 
questionably to  perjury  and  misconception.    Upon  nuncupative 
^wills  the  statute  of  29  Car.  II  (1676-77)  set  its  broad  seal  of 
disapproval;    and   the  'frauds  and  perjuries'   incidental  to  all 
oral  dispositions  in  the  nature  of  a  testament  was  one  of  the  objects 
^which  that  famous  enactment  sought  to  supersede.    In  this  statute 
the  practice  of  revoking  and  altering  written  wills  by  unwritten 
ones  was  utterly  discountenanced.     Except  for  soldiers  in  actual 
military  service  and  mariners  at  sea,  no  nuncupative  will  bequeath- 
ing property  of  more  than  ^3  value  was  thenceforth  permitted : 
(1)  unless  proved  by  three  witnesses,  at  least,  who  were  present 
livhen  the  will  was  made ;  (2)  unless  a  nuncupation,  by  the  testator, 
such  as  bidding  those  present  to  witness  that  this  was  his  will, 
etc.,  could  be  proved ;  (3)  unless,  with  stated  exceptions,  the  will 
*was  made  not  only  in  the  last  sickness  but  at  the  testator's  own 
home;  (4)  unless  the  substance  of  this  will  was  reduced  to  writing 
within  six  days  after  the  nuncupation^.     In  other  words,  the 
nuncupative  will  should  thenceforward  be  well  witnessed,  the 
nuncupation  clearly  expressed,  the  exigency  pressing,  all  the  sur- 
roundings of  the  act  favourable  to  its  due  and  discreet  performance, 
and  the  nuncupative  words  themselves  reduced  to  writing  while 
the  recollection  of  the  witnesses  was  fresh.    But  English  legislation 
did  not  cease  even  with  these  safeguards ;  for  by  the  time  public 
opinion  had  ripened  in  1837  for  a  law  which  demanded  the  attes- 
tation of  all  wills,  whether  of  real  or  personal  property.  Parliament 
concluded  to  abolish  nuncupative  wills  altogether,  except  for  the 
privilege  already  accorded  to  soldiers  and  mariners^. 

Since  1837,  therefore,  oral  wills  have  had  no  general  countenance 
in  England,  regardless  of  the  amount  to  be  disposed  of.  In  many 
of  the  United  States,  too,  Massachusetts  for  instance,  the  same 
policy  is  now  pursued.  Some  American  codes,  it  is  true,  permit 
estates  of  trivial  value,  in  amounts  commonly  ranging  from  ^30 
to  •100,  to  be  thus  orally  bequeathed ;  while  in  California  persons 
who  are  expecting  immediate  death  from  injuries  received  the 
same  day  are  admitted  to  the  right  of  nuncupation..  But  the 
prevalent  rule  in  the  United  States  admits  no  class  of  persons  to 
the  privilege,  except  soldiers  and  mariners'. 

How  strangely  does  this  legislation  contrast  with  the  policy  to 
which  precedents  have  committed  our  courts,  where  the  gift  causa 
martii  is  in  controversy.  Scarcely  was  the  nuncupative  will 
securely  locked  in  the  iron  grasp  of  the  Statute  of  Frauds,  before 

'  Act  39  Car.  II  (Statute  of  Fraads),  $$  19,  23. 

■  I  Vice.  a6,  (  II. 

'  I  Jann.  Wille^  97,  Am.  Ed.,  Bigelow*B  note. 
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this  donation  for  posthumous  effect  of  Roman  paternity  sprang 
up  in  its  place.  Chancery  protection  was  invoked  for  these  gifU, 
and  not  in  vain,  early  in  the  eighteenth  century ;  and  in  1708,  or 
about  thirty  years  from  the  date  of  Charles  II's  enactment,  we  find 
the  gift  causa  mortis  defined  in  nearly  the  precise  terms  of  a  nun- 
cupative wilP.  One  might  almost  believe  that  the  Chanoery 
lawyers  of  England  were  trying  to  circumvent  Parliament  by 
finding  a  place  for  the  oral  will  under  a  new  and  assumed  name. 
But  Lord  Hardwicke  showed  a  determination  to  separate  the  two 
transactions,  and  make  delivery,  as  in  other  gifts,  the  striking 
feature  of  the  new  mode  of  death-bed  transfers '.  But  admitting 
some  sort  of  delivery  to  be  needful,  besides  the  suitable  words  of 
disposition,  the  next  effort,  by  those  who  wished  to  re-establish 
oral  dispositions  for  post-mortem  effect  in  our  law,  lay  in  tiie 
direction  of  making  as  informal  a  delivery  as  possible  serve 
the  purpose.  Loose  methods  of  delivery  under  Chancery  sanction 
have  grown  greatly  into  favour  these  last  two  hundred  years,  the 
theory  of  equity  courts  being  that  the  intention  to  deliver  ought 
to  prevail  over  mere  technical  informalities.  So  long  as  corporeal 
personalty  alone  was  given,  the  abuse  of  this  donation  was  com- 
paratively little ;  a  donor  might  give  his  clothes,  the  furniture  in 
the  room,  the  money  about  his  person,  his  watch  and  jewelry, 
and  yet  his  power  of  manual  delivery  was  much  circumscribed 
while  he  was  confined  to  the  sick  chamber.  But  when  documents 
and  writings,  which  symbolized  money  rights  of  the  widest  range 
in  value,  were  found  equally  capable  of  transfer  by  a  symbolized 
delivery,  the  executor  and  Undred  might  well  be  uneasy.  If  a  bill 
or  note  payable  to  order  might  be  delivered  in  gift,  ought  it  not 
to  be  indorsed  1  If  assignment  with  delivery  was  the  l^al  form 
of  transfer  for  a  certain  writing,  ought  there  not  to  be  at  least  an 
assignment? 

In  Lttffield  v.  Elwes  *  the  turning-point  was  reached  in  our  law  of 
informal  delivery  by  way  of  gift.  Here  Lord  Eldon  ruled  that  a 
bond  and  mortgage  would  pass  to  a  donee  on  mere  delivery  of  the 
document  and  a  verbal  declaration  of  gift  without  any  further 
assignment  in  writing.  The  Chancery  Courts,  English  and  Ameri- 
can, have  since  sustained  the  gift  causa  mortis  of  an  unindorsed  bill 
of  exchange  or  promissory  note,  or  a  cheque  payable  to  the  donor's 
order.  One  may  now  deliver  to  another  a  policy  of  life  insurance, 
or  an  interest-bearing  bond,  saying, '  This  is  yours,'  and  make  a 
good  gift  of  it,  according  to  English  precedent.  In  some  American 
States,  the  handing  over  a  bank-book  may  amount  to  a  gift  of  the 

Prec.  oh.  269.  '  Ward  ▼.  Turner,  2  Ves.  Sen.  436. 
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deposit.    As  to  stock,  the  Courts  appear  to  hesitate;  and  yet  the 

principle  has  in  New  York  been  extended  to  property  of  this 

description,  so  that  a  gift  causa  mortis  may  take  effect  by  a  simple 

delivery  of  the  certificate.    A  box  and  key  handed  over  with  intent 

to  donate  the  valuable  securities  it  contains,  has  been  permitted  to 

caxry  these  contents ;  and  a  sealed  package  of  money,  coupon-bonds, 

bank-books,  and  the  like,  to  give  causa  mortis  according  to  the  written 

directions  which  may  accompany  the  delivery,  notwithstanding  the 

practical  effect  be  to  constitute  a  testamentary  disposition  without 

the  solemn  formalities  of  a  written  will.    And  in  spite  of  various 

enactments  whose  common  policy  is    to  require  all  testaments 

to  be  written  out,  subscribed  and  attested  by  two  or  even  three 

vidtnesses,  the  validity  of  a  gift  causa  mortis  remains  unimpaired  at 

our  law  \ 

Let  us  suppose,  then,  an  instance  by  no  means  unlikely  to  occur 

to-morrow  in  England  or  America.    A  man  of  easy  fortune  lies  at 

the  point  of  death.    His  will  has  already  been  deliberately  and 

solemnly  executed,  his  legatees  carefully  designated,  his  executors 

named.    The  bulk  of  his  property  consists  of  money  in  the  funds, 

bank  deposits,  bond  and  mortgage  securities,  and  promissory  notes ; 

all  personal  property  of  one  description  or  another.    The  papers  or 

securities  are  all  contained  in  a  box  properly  hidden  away.    Some 

relative  or  friend,  having  free  access  to  the  sick  chamber,  knows 

where  the  box  and  key  are  kept,  and,  seizing  his  opportunity,  takes 

possession  while  the  testator  is  unconscious  and  dying.    The  will  is 

produced  after  the  testator's  death,  and  the  executor  proceeds  to 

gather  in  the  effects  so  as  to  settle  the  estate  in  accordance  with 

the  testator's  long  cherished  wishes.    But  this  relative  or  friend 

who  has  yielded  to  temptation  claims  the  box  of  securities  as  his 

own.    He  pretends  that  it  was  given  to  him  causa  mortis  in  due  form 

at  such  a  date  by  the  dying  owner.    Perhaps  he  induces  some  nurse 

or  attendant,  by  a  share  in  the  spoils,  to  confirm  his  story,  or  that 

other  circumstances  may  be   adroitly  turned  to  corroborate  it. 

Unless  the  executor  and  the  beneficiaries  can  shake  this  statement 

by  cross-examination^    their  situation   is   helpless   indeed ;    the 

claimant,  under  many  codes,  needs  no  other  witnesses,  and  the  only 

one  who  could  have  directly  disputed  his  story  has  passed  away. 

Or  let  us  again  suppose  the  dying  testator  to  have  asked  the  person 

in  whom  he  confided  to  hand  him  this  box  for  inspection.    After 

looking  over  the  contents  he  hands  it  back,  asking  the  person  in  a 

low  tone  to  put  it  safely  by ;  here  a  possession  being  fairly  acquired, 

the  bailee,  with  a  conscience  less  seared  by  guilt,  may  persuade 

*  See  Veal  v.  Veal,  27  Bmt.  303 ;  Clement  r,  Ckeuma;  27  CH.  D.  631 ;  Pierce  r 
Savwge  Bank,  129  Mim.  425 ;  Sohoul.,  Pen.  Prop.,  §$  166-175. 
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himself  that  the  box  and  contents  were  given  him  for  his  own ; 
he  interprets  the  dying  owner's  words  to  please  himself.  And  once 
more,  we  may  imagine  the  testator,  while  his  mind  is  douded, 
getting  his  valuable  papers  into  his  hands,  while  two  oat  of  three 
of  the  expectant  kindred  or  beneficiaries  are  at  his  bedside.  Scarcely 
knowing  what  he  does,  he  hands  securities  worth  £5000  to  the  first, 
and  other  securities  of  the  same  value  to  the  second,  neither 
assigning  nor  indorsing,  executing  no  writing  whatever,  but  using 
words  which  might,  were  he  in  his  right  mind,  import  a  gift.  Is  it 
in  human  nature  to  suppose  that  these  two  donees  will  not  strenu- 
ously insist  that  the  transfer  was  freely  and  intelligently  made  to 
them,  while  the  absent  son  or  brother  has  only  negative  evidence 
to  oppose  ?  For  all  this  is  done  without  the  safeguard  of  several 
disinterested  witnesses. 

The  dangers,  the  temptations  which  hover  about  the  bedside  of  a 
dying  person,  whose  relatives  gape  for  the  inheritance,  were  well 
understood  when  our  legislatures  pronounced  that  all  wills  should 
be  written,  signed,  and  duly  witnessed.  It  is  to  this  bedside  of 
death  that  fraud  casts  its  most  alluring  looks.  And  many  judges, 
when  compelled  by  precedent  to  sustain  gifts  causa  mortitj  have 
expressed  their  regret  that  such  informal  transfers,  without  written 
precautions  of  any  kind,  were  ever  permitted.  *  In  my  judgment,'  sajs 
one  of  these  judges,  'this  doctrine  is  fraught  with  the  greatest 
dangers.  It  leads  into  temptation  from  which  we  all  pray  to 
be  delivered,  and  it  greatly  facilitates  fraud.  The  whole  Uiing 
is  wrong.  But  it  is  settled  by  authority,  and  we  are  not  at  liberty 
to  reverse  it  K* 

What,  then,  is  the  remedy  to  be  applied  1  The  answer  is  simple 
and  natural.  We  should  in  England,  and  the  several  American 
States,  make  the  local  attitude  a  consistent  one  toward  all  oral  and 
informal  dispositions  for  posthumous  effect.  Biiving  deliberately 
concluded  it  wise  policy  that  estates  should  be  settled  and  distributed 
as  though  one  had  died  intestate,  and  by  a  scheme  which  operates 
with  even  justice  among  kindred,  or  else  in  accordance  with  the 
terms  of  a  last  will  positively  executed  and  never  positively  revoked, 
rather  than  to  grope  among  uncertain  proofs  of  a  testator's  supposed 
intentions, — or  in  other  words,  having  concluded  that  wiUs,  to  ope- 
rate at  all,  should  be  written  out,  subscribed  and  attested, — our  law 
should  equally  discountenance  whatever  mode  of  transfer  violates 
that  policy,  be  it  pursued  under  one  name  or  another.  The  nuncupa- 
tive will  of  a  soldier  in  actual  service  or  of  a  mariner  at  sea  is  still 
treated  as  valid ;  so  with  equal  reason  might  be  his  gift  eauta  mortis. 

1  Peckham,  J.  in  Walsh  v.  Sexton,  55  Barb.  251  (1869).    And  lee  TiUinffhad  x. 
Wheaton,  8  R.  I.  536. 
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In  various  jurisdictions,  as  under  the  old  Statute  of  Frauds,  chattels 
of  i)etty  value  may  be  willed  by  word  of  mouth :  and  if  so,  they 
might  be  donated.  But  as  oral  bequests  constitute  an  exception  to 
the  rule,  the  same  ought  to  hold  true  of  oral  gifts  in  extremis. 
^Where  the  State  has  not  outgrown  the  legislation  of  Charles  11,  the 
language  of  that  Act  suggests  the  precautions  suitable  for  death-bed 
gifts  not  of  the  privileged  kind  or  value.  They  should  only  be 
allowed  when  made  in  presence  of  three  or  more  witnesses  and 
capable  of  clear  proof ;  the  language  accompanying  delivery  should 
be  shown  to  consist  clearly  with  the  intention  of  conferring  owner- 
ship, on  condition  of  death ;  the  place  and  the  surroundings  should 
favour  free  choice  and  a  deliberate  purpose ;  the  witnesses  should 
reduce  their  statement  to  writing  soon  after  the  donor  dies,  and 
while  the  details  of  the  scene  are  held  in  memory.  The  gift 
must,  of  course,  be  made  in  peril  of  death ;  and  considering  the 
peculiar  disadvantage  cast  upon  the  executor  or  administrator  by 
the  donee's  possession  under  a  colour  of  right,  it  would  be  well  to 
provide  that  any  one  who  claims  to  be  donee  under  such  a  gift 
should  not  only  present  his  claim  formally  in  the  probate  court 
soon  after  the  donor  s  death,  but  place  the  property  whose  donation 
is  claimed  in  the  custody  of  the  court,  or  of  a  special  administrator 
appointed  by  the  judge,  pending  the  decision. 

All  this,  however,  suits  the  jurisdiction  where  half-measures  still 
prevail,  and  a  tender  solicitude  for  dying  wishes  carelessly  expressed. 
In  England,  and  in  many  American  States,  wills  unsigned  and 
unwitnessed  are  now  altogether  discarded,  from  a  sterner  but 
manlier  sense  than  formerly  of  the  responsibility  which  rests  upon 
the  judge  who  stands  between  the  dead  and  the  living;  and 
where  such  a  system  is  pursued,  gifts  cau9a  mortis^  except  for  the 
privileged  soldiers  and  mariners,  should  be  no  longer  counte- 
nanced at  all.  Gifts,  indeed,  of  any  kind,  and  voluntary  trans- 
fers, whether  conditional  or  unconditional,  may  well  be  suffered 
to  fail,  when  made  at  the  last  extremity  and  in  immediate  peril 
of  death. 

Lord  Eldon  himself,  while  in  the  very  act  of  clearing  away  long 
ago  the  most  formidable  barrier  which  English  conservatism  had 
erected  against  these  death-bed  donations,  showed  his  own  plain 
dislike  of  such  transfers.  'Improvements  in  the  law,'  said  his 
lordship, '  or  some  things  which  have  been  considered  improvements, 
have  been  lately  proposed ;  and  if,  among  those  things  called  im- 
provements, this  donatio  causa  mortis  were  struck  out  of  our  law 
altogether,  it  would  be  quite  as  well  V     Many  thoughtful  judges 

>  DvffieJd  V.  Mwut  i  Bligh,  N.  S.  533. 
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and  practitionerB  of  our  day  concur  in  this  view ;  as  would  many 
more,  had  they  ever  experienced  the  practical  mischief  which  this 
doctrine  has  already  produced,  and  the  greater  mischief  which  it 
threatens.  But  the  Courts  are  powerless  to  throw  off  the  foreign 
incubus;  and  the  remedy,  if  it  comes,  must  come  through  the 
legislature.  Public  opinion  should  be  interested ;  and  we  of  tiiie 
legal  profession  ought  to  take  the  initiative  in  setting  forth  the  evil 
and  the  true  means  of  its  correction. 

James  Sghouleb. 
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OXFORD  LAW  STUDIES  ^ 

THAT  the  profession  of  the  law  is  necessary  in  a  dvilized 
commonwealth,  and  competence  therein  by  no  means  to  be 
attained  without  study,  is  matter  of  common  knowledge.  In 
speaking  here  of  that  study  we  have  to  consider  more  closely  how 
it  stands  with  us,  not  only  as  English  citizens,  but  as  scholars  in 
this  University.  To  what  end  is  our  study  and  teaching  of  law  1 
Shall  we  say  that  we  aim  at  producing  successful  lawyers?  That 
would  be  a  facile  answer,  if  tenable.  But  it  will  not  hold  on  any 
side.  The  University  would  justly  refuse  approval  to  it,  as  the 
world  would  justly  refuse  credit.  Speaking  as  from  the  world  to 
the  University,  I  should  feel  constrained  to  say  that  such  is  not  our 
competence ;  we  could  not  achieve  this  if  we  would.  Speaking  as 
from  the  University  to  the  world,  I  would  say  that  such  are  not  our 
aspirations ;  we  would  not  undertake  this  if  we  could.  Nay  more> 
the  undertaking  is  not  within  any  resources  of  human  teaching;  it 
is  in  its  own  nature  beyond  them.  Success  in  a  profession  depends, 
at  the  last,  on  a  man's  self  and  not  on  what  he  has  received  from 
without.  All  that  his  friends  can  do  for  him,  or  any  teaching  or 
training  institution  whatever,  is  to  furnish  him  forth  with  such 
equipment  that  he  may  be  ready  for  opportunities  when  they  come, 
or  for  the  one  critical  opportunity.  And  we  cannot  make  even  this 
our  business  to  the  full  extent  or  for  its  own  sake.  We  are  no  more 
called  upon  to  make  our  graduates  accomplished  advocates  or 
draftsmen  than  to  make  them  accomplished  engineers  or  railway 
directors.  What  really  does  concern  us  is  that  there  is  a  science  as 
well  as  a  practice  of  law ;  a  science  inseparable  from  the  practical 
art,  or  separable  only  at  the  cost  of  ceasing  to  be  versed  in  real 
matter,  but  still  a  science  of  itself.  And  we  shall  find  that  in  this 
there  is  nothing  strange  to  our  traditional  habit,  or  alien  from  our 
dealing  with  other  arts  and  sciences  which  have  a  practical  side. 
If  we  consider  the  most  obviously  academical,  and  certainly  not 
the  least  noble  or  strenuous  of  professions,  we  shall  find  the  same 
distinction  in  force.  The  humanities  are  indispensable  to  a  good 
schoolmaster,  but  we  do  not  therefore  warrant  that  our  prize- 
men and  classmen  shall  be  good  schoolmasters.  If  any  one  holds 
our  Classical  Schools  cheap  for  not  being,  as  of  course  and  without 
more,  an  officina  of  successful  teachers  of  the  classics,  the  same 
greatly  misconceives  both  the  function  of  the  University  and  the 

^  A  PuUio  Lecture  delivered  in  the  Unirenity  of  Oxford,  Mfty  33,  i886. 
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dignity  and  difficulty  of  the  teacher's  office.  What,  again,  of  cor 
relation  to  those  other  arts,  eminently  so  called,  which  more  visibly 
adorn  and  elevate  life  1  Why  have  we  saluted  Mr.  Herkomer  as  a 
colleague,  and  why  do  we  receive  Dr.  Joachim  and  Dr.  Richter  not 
only  as  the  welcome  and  familiar  guests  of  England,  but  as  par- 
takers of  the  honourable  degrees  of  our  ancient  English  Universitiee  ? 
Surely  it  is  not  that  we  expect  to  send  out  into  the  world,  firom 
hence  or  from  Cambridge,  a  certain  number  of  piunters  and  mosiciana. 
It  is  indifferent  whether  we  send  out  any.  The  significance  of  our 
action  is  a  different  and  independent  one :  that  the  humanities  are 
not  limited  by  any  one  form  of  expression.  Because  Michel  Angelo 
and  Turner  not  less  than  Homer,  Bach  and  Beethoven  not  less  than 
Plato,  had  the  secret  that  bids  the  immeasurable  heavens  break 
open  to  their  highest,  therefore  we  do  honour,  in  the  name  of  the 
Muses  whom  we  serve,  to  the  masters  and  ministers  of  their  art. 
The  witness  of  our  various  activities  here,  of  the  new  studies  which 
some  regard  with  suspicion  from  within,  and  some  with  contempt 
from  without,  is  that  the  humanities  have  their  part  in  all  science 
whatever ;  that  a  profession,  above  all  a  learned  profession,  is  not 
an  affair  of  bargain  and  bread-winning,  but  the  undertaking  of  a 
high  duty  to  mankind.  We  do  not  say  that  in  our  schools  we  can 
make  a  man  a  skilled  physician ;  but  we  can  show  him  what  is  the 
tradition  inherited  by  the  science  and  art  of  medicine,  and  how 
intimate  its  connexions  with  the  whole  of  man's  knowledge  of  nature 
and  of  himself.  Neither  do  we  say,  perhaps  even  less  ought  we  to 
say,  that  we  can  make  a  man  a  skilled  lawyer.  But  we  can 
endeavour  to  impress  on  him  those  larger  and  more  generous 
notions  which,  if  not  planted  betimes,  are  apt  to  wither  in  the 
dust  of  technical  detail  and  the  heat  of  forensic  business.  We  can 
help  him  to  regard  law  not  merely  as  a  regulated  strife,  or  a  complex 
machine  for  securing  and  administering  property,  but  as  the  greatest, 
the  most  interesting,  and  in  one  word,  the  most  humane  of  the 
political  sciences.  We  can  show  him  how  legal  ideas,  legal  habits 
of  thought,  oftentimes  even  legal  controversies  of  the  most  distinct 
and  technical  kind,  have  entered  into  the  very  marrow  of  our 
political  history,  and  may  do  so  again.  We  can  guide  him  to 
the  distinction  of  that  which  is  accidental  and  local  from  that 
which  is  permanent  and  universal ;  we  can  map  out  for  him  the 
analogies  and  contrasts  between  our  own  system  and  that  of  the 
Boman  law,  with  whose  descendants  and  successors  our  Qermanic 
law,  broadly  speaking,  divides  the  civilized  world.  Most  chiefly, 
we  can  help  him  to  fix  in  his  mind  that  there  are  such  things  as 
general  principles  of  law ;  that  the  multitude  of  particulars  in  which 
he  must  inevitably  be  versed  as  a  practical  student  and  worker  are 
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not  really  a  chaos ;  and  that,  if  he  sets  out  with  good  will  and  good 
faith,  he  need  have  no  fear  that  the  search  for  a  true  art  founded  on 
science,  ri^vri^  will  lead  him  into  the  wilderness  where  blind  and 
erring  tribes  worship  routine  justified  by  rule  of  thumb,  the  ircxros 
Tpifiri  denounced  by  Plato  and  by  all  sound  philosophy. 

So  much  we  ofier  to  the  student,  and  it  is  not  a  little.  If  proof 
1>e  needed  that  the  offer  is  no  vain  boast,  it  shall  presently  be 
forthcoming.  But  a  University  has  regard  to  the  mature  worker 
as  well  as  to  the  novice.  We  shall  send  forth  our  students  warned 
and  strengthened,  as  we  trust,  for  the  toil  of  their  strictly  pro* 
fessional  training,  and  prepared  to  fill  up  and  enrich  with  active 
experience  the  general  notions  they  have  ah-eady  formed.  For 
some  years,  perhaps  for  many,  the  larger  world  will  claim  them ; 
many  will  belong  to  it  irrevocably.  Yet  some  will  return  to  us, 
meaning  to  attach  themselves  to  the  science  rather  than  the  art 
of  their  profession,  but  with  fresh  interest,  wider  scope  of  know- 
ledge, and  a  firmer  grasp  of  intellect,  derived  from  contact  with 
the  living  affairs  of  mankind.  These  will  not  find  their  pursuits 
uncared  for.  We  have  here,  in  well  devised  order  and  easily 
accessible,  all  the  needful  appliances  of  legal  work  and  research. 
In  one  way  the  apparatus  of  our  science  is  simple ;  we  share  with 
moral  as  distinguished  from  natural  philosophers  the  convenience 
of  working  mainly  with  books.  But  the  amount  of  books  a 
working  lawyer  must  have  within  reach,  whether  his  work  be 
for  the  sake  of  practice  or  of  science,  is  beyond  the  means  of  most 
private  men.  Our  colleague  Mr.  Freeman  can  write'  a  history 
without  leaving  his  Somersetshire  country-house.  To  write  a  law- 
book under  such  conditions,  a  man  would  need  an  exceedingly 
well  filled  purse  or  a  singularly  capacious  and  accurate  memory, 
imless  in  other  respects  he  were  more  than  man  or  considerably 
less  than  a  sound  lawyer.  To  say,  therefore,  that  serious  workers 
in  the  law  will  find  here  an  adequate  and  well-ordered  law  library — 
in  some  respects  a  better  one  than  those  of  the  Inns  of  Court  in 
London — is  to  say  that  of  which  every  lawyer  will  perceive  the 
importance.  I  need  not  add  that  the  means  to  which  I  refer  are 
those  placed  virtually  at  the  disposal  of  the  University  by  the 
care  and  liberality  of  All  Souls  College.  Moreover,  opportunities 
for  oral  discussion  (a  way  of  improving  knowledge  and  clearing 
up  doubts  which  is  often  and  justly  commended  by  our  writers 
of  authority)  are  in  no  wise  wanting.  In  All  Souls  we  have  a 
centre  of  legal  thought  and  work  fitted  to  produce  results  that 
shall  be  academical  in  the  best  sense,  and  as  far  as  possible  from 
academical  in  the  disparaging  sense  of  having  no  relation  to  real 
facts  in  which  the  word  is  sometimes  used.    I  will  be  so  bold  as 
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to  say  that  we  have  gone  far  to  solve,  as  regards  our  own  Facnltf  , 
the  problem  which  some  years  ago  was  current,  even  to  ^weariness 
of  ears  and  vexation  of  spirit,  under  the  name  of  the  EIndowxnent 
of  Research. 

It  may  be  said  to  us,  and  fairly :  These  are  your  assertions  <hi 
behalf  of  your  own  speciality ;  these  are  your  professions  of  wli&t 
the  Oxford  Law  School  can  do ;  such  intentions  may  be  very  good, 
but  can  you  produce  any  visible  fruit  whereby  men  may  judge 
your  work  ?    Now,  considering  the  moderate  number  of  years  for 
which  our  Law  School  has  been  in  existence  in  its  present  form, 
we  think  we  can  show  fairly  acceptable  results.    Fifteen  or  twenty 
years  ago  there  was  hardly  to  be  found  in  the  English  language 
a  good  elementary  introduction  to  any  part  of  jurisprudence.     I 
speak  of  elementary  text-books,  of  works  fitted  to  the  apprehension 
of  an  intelligent  but  as  yet  untrained  beginner.    Books  were  then 
in  just  repute,  as  they  still  are,  which  were  and  are  invaluable 
repertories  of  learning  for  the  trained  lawyer;  but  such  books 
presuppose  familiarity  with  the  very  forms  of  speech  and  order 
of  thought  wherein  the  novice  finds  his  difficulties.     They  are 
meat  for  men.    And  if  elementary  guidance  was  scanty  even  in 
the  common  lines  of  English  law,  there  was  almost  a  total  lack 
of  it  in  the  region  of  public  and  constitutional  law ;  and  we  shall 
scarcely  find  the  law  of  nations  to  be  an  exception  in  this  category, 
notwithstanding  the  bulk  of  its  English  and  American  literature. 
In  Roman  law  we  had  simply  nothing  deserving  of  serious  mention. 
What  do  we  find  now?     I  have  no  mind  to  exaggerate  our  merits, 
but  neither  will  I  use  the  language  of  false  humility  because  I  have 
to  speak  of  the  work  of  colleagues  and  friends.    Mr.  Poste,  and 
more  lately  Mr.  Moyle,  have  made  accessible  to  English  readers 
(for  English  students  who  can  use  Qerman  books  without  difficulty 
are  still  the  minority)  the  results  achieved  in  Roman  law  by  the 
Continental  scholarship  of  this  century.     We  can  now  welcome 
the  excellent  contributions  of  Mr.  Muirhead  from  Edinburgh  or 
Mr.  Roby  from  Cambridge  without  feeling  that  our  own  hands  are 
empty.    Last  of  all,  our  colleague  Dr.  Qrueber  has  for  the  first 
time,  in  his  exhaustive  monograph  on  the  Lex  AquiHa,  exhibited 
to  us  in  our  own  language  the  very  form  and  method  of  the 
leading  modem  school  of  Roman  law :  and  this,  be  it  remembered, 
with  direct  and  definite  relation  to  our  University  course.     Not 
less  are  the  benefactions  of  Prof.  Holland  and  Dr.  Markby  to  the 
beginner  in  search  of  an  introduction   to  the  general  principles 
of  law.    It  was  Blackstone,  teaching  in  this  University,  who,  in 
the  words  of  Bentham*s  frank  admission,  *  first  of  all  institutional 
writers  taught  Jurisprudence  to  speak  the  language  of  the  scholar 
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and  the  gentleman/  The  crabbed  involution  of  Bentham's  own 
later  manner,  and  the  still  more  repulsive  formlessness  of  his 
successor  Austin,  who  could  never  forgive  Blackstone  for  writing 
good  English,  deprived  a  later  generation  of  these  advantages. 
In  following  the  technical  divisions  of  the  law  (with  partial 
amendments,  not  always  felicitous)  Blackstone  was  at  any  rate 
intelligible  to  lawyers.  The  terminology  of  Bentham  and  Austin 
inflicted  on  us  a  mass  of  new  technicalities,  little  better  in  them- 
selves, if  at  all,  than  Blackstone's,  and  intelligible  to  nobody.  Dr. 
Markby  and  Mr.  Holland  have  delivered  us  from  this  state,  and 
famished  us  with  lucid  and  readable  expositions  of  the  elementary 
(though  not  always  easy)  conceptions  which  underlie  the  detail 
of  the  law.  Passing  from  these  generalities  to  our  particular 
system,  we  find  ourselves  indebted  to  the  Warden  of  All  Souls — 
and  I  am  only  repeating  what  I  said  some  years  ago,  before  I  had 
any  standing  here — ^for  a  model  introductory  text-book  on  a  special 
subject  of  English  law. 

These  results,  I  conceive,  are  somewhat.  But  there  is  more  yet ; 
there  is  that  which  we  may  claim  as  not  only  service  to  pro- 
fessional students,  but  direct  service  to  the  Commonwealth.  It  is 
going,  perhaps,  to  the  verge  of  what  is  permissible  in  this  place- 
to  refer  to  the  constitutional  argument  lately  addressed  to  the 
House  of  Commons  by  my  friend  Prof.  Bryce,  an  argument  which 
faced  the  highest  and  most  diflScult  questions  of  modem  politics. 
I  refer  to  it  only  to  say  that,  whether  or  not  we  agree  with  its  aim 
and  conclusions,  no  competent  person  can  fail  to  admire  in  it  the 
combination  of  leamiug  and  subtilty  with  sincerity  and  high- 
mindedness ;  and  that  generous  adversaries  were  to  my  own  know- 
ledge among  the  first  to  bear  witness  to  its  merit.  The  Warden 
of  All  Souls,  however,  and  Mr.  Dicey  have  been  elucidating  the 
principles  of  our  public  law  within  strictly  academical  bounds, 
and  their  labours  belong  to  our  Law  School  in  the  full  and  proper 
sense.  Prof.  Dicey*s  book,  designed  for  peaceful  uses,  has  become 
an  armoury  for  political  combatants ;  whether  the  untried  weapons 
snatched  out  of  it  by  untrained  hands  are  altogether  safe  for  those 
who  wield  them,  it  is  for  the  captain  and  not  for  the  armourer 
to  consider.  Sir  William  Anson's  exposition  of  the  law  of 
Parliament  has  been  only  these  few  days  in  our  hands.  It  is  at 
least  an  excusable  ambition  to  hope  that  work  of  this  kind, 
addressing  itself  to  all  capable  citizens,  and  executed  by  persons 
of  verified  competence  who  are  removed  from  the  stress  and  dis- 
turbing influences  of  active  politics,  may  do  something  to  enlarge 
the  horizon  of  English  political  thought,  and  mitigate  the  cmdeness 
and  bitterness  of  English  political  controversy.    In  no  generation 
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of  English  history  has  the  solid  framework  of  law  and  custom  on 
which  the  English  Constitution  is  built  up  stood  more  in  need 
of  plain,  definite,  impartial  exhibition  than  it  does  this  day.  At 
no  time  has  it  been  fitter  for  us  to  be  put  in  mind  that  the  efiTectiYe 
power  of  law  is  not  only  the  work  but  the  test  of  a  civilized 
commonwealth,  and  that  law,  as  a  great  English  writer  haa  said, 
is  in  its  nature  contrary  to  such  forces  and  operations  as  are 
'  violent  or  casual.'  It  jnay  be  now  and  again  inevitable  that  the 
casual  fortunes  of  political  strife  determine  resort  to  violent 
experiments  for  whose  consequences  we  have  no  warrant.  There 
may  be  such  junctures  brought  about  in  the  fates  of  nations,  or  by 
the  improvidence  of  their  rulers,  that  good  citizens  must  acquiesce 
in  desperate  remedies  rather  than  expose  their  country  to  yet  worse 
evils.  We  who  believe  that  law,  like  all  other  human  sciences, 
and  politics,  like  all  other  human  arts  and  faculties,  rest  at  bottom 
on  the  nature  of  things,  and  that  the  nature  of  things  cannot  be 
deceived  and  will  not  forgive,  may  submit  to  such  things  if  the 
need  for  them  is  proved;  but  we  will  not  praise  them,  nor  the 
men  who  have  made  them  needfuL  The  learning  which  practical 
men  affect  to  despise  shall  help  us,  at  least,  to  know  whither  we 
are  going,  and  what  we  risk. 

It  is  time  to  come  back  from  justifying  ourselves  to  the  world  to 
considering,  here  among  ourselves,  how  we  shall  best  further  our 
work.  There  are  some  kinds  of  technical  study  (I  have  already 
hinted)  which  cannot  well  be  undertaken  here,  or  not  so  well  here 
as  elsewhere.  In  what  lines,  then,  is  it  wise  to  guide  our  students, 
having  regard  both  to  the  abundance  and  to  the  limitations  of  our 
resources?  Let  us  consider  for  this  end  the  general  forms  of  an 
English  lawyer's  knowledge.  They  may  be  laid  out  in  a  threefold 
division  of  things  necessary,  things  useflil,  and  things  of  ornament. 
Some  knowledge  is  necessary  to  a  lawyer,  in  the  sense  that  it 
should  be  always  in  his  mind,  and  capable  of  being  instantly 
called  up  into  active  apprehension,  and  that  a  good  lawyer  would 
be  ashamed  of  not  having  it  at  command.  Much  is  useful,  but  not 
in  this  way  necessary.  A  good  lawyer  will  be  glad  to  have  the  full 
and  actual  command  of  as  many  departments  as  he  can.  But  no 
man  can  thus  occupy  the  whole  field  of  such  a  science ;  and  as  a 
rule,  both  in  practical  and  in  speculative  work,  one  must  choose 
one  or  two  departments  for  minute  acquaintance,  and  in  others  be 
content  with  a  sort  of  index-knowledge. '  Outside  his  own  special 
branch,  a  sound  lawyer  will  know  where  to  look  for  full  information, 
and  have  a  fair  notion  of  what  he  may  expecit  to  find.  But  it  will 
be  no  shame  to  him  not  to  be  ready  with  an  off-hand  answer.  Then 
we  have  the  matters  which  are  rather  of  delight  and  curiosity  than 
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of  immediate  profit,  and  are  the  ornaments  of  professional  knowledge. 
Familiarity  with  them  is  the  mark  of  the  lawyer  who  is  learned  in 
the  eminent  sense,  as  distinguished  from  him  who  is  merely  com- 
petent. Now  and  again  they  become  of  importance,  even  of  capital 
importance,  in  practical  application ;  witness,  for  example,  the 
masterly  historical  investigation  of  the  jurisdiction  of  Justices  of 
Assize  delivered  as  a  judgment  in  Fernandez'  case^  by  Willes  J. 
But  to  be  thus  applied,  they  must  have  been  acquired  for  their  own 
sake :  they  cannot  be  '  got  up '  like  the  facts  of  a  brief.  Bearing 
these  distinctions  in  mind,  it  is  in  our  power  here  in  every  one  of 
these  kinds  to  start  a  learner  on  the  true  path.  We  cannot  usefully 
attempt  to  give  him  even  so  much  of  the  details  of  law  as  will  ulti- 
mately be  indispensable  to  him ;  but  we  can  give  him  a  clear 
vision  and  a  firm  grasp  of  elementary  principles  which^  being 
called  to  mind  as  occasion  requires,  will  save  him  from  being  op- 
pressed and  confused  by  the  multitude  of  particulars.  Much  less 
can  we  teach  him  all  that  is  useful  for  a  lawyer ;  but  we  can  aid 
him  to  form  the  scholarly  habit  which  makes  the  difference  in 
practice  between  sure-handed  and  slovenly  execution.  We  cannot 
make  him  a  profound  jurist  or  an  accomplished  legal  historian; 
but  we  can  aid  him  to  form  tastes  which,  after  the  inevitable 
stress  of  purely  technical  training  has  been  endured  and  has  done 
its  work,  will  lead  him  to  enjoy  the  fruits  of  the  higher  learning,  it 
may  be  to  add  to  them. 

In  particular,  the  course  of  our  Law  School — and  I  refer  more 
especially  to  the  course  prescribed  for  the  Civil  Law  degree  ^ — ogives 
an  opportunity,  which  may  not  recur  for  years  after,  for  imbuing 
the  mind,  at  the  stage  when  it  is  just  ripe  for  appreciation,  with  the 
classics  of  English  legal  and  political  science.  A  student  will  hardly 
lose  sight  of  the  larger  bearings  of  jurisprudence  who  has  be«i 
grounded  betimes  in  Hobbes,  in  Blackstone,  in  Burke's  great  con- 
stitutional speeches  and  writings,  in  the  best  parts  of  Bentham'a 
work,  and  in  the  lines  of  research  opened  by  my  predecessor  in  this 
Chair,  Sir  Henry  Maine*  Herein  I  assume  a  genuine  pursuit  of 
knowledge.  There  is  no  kind  of  sound  doctrine  which  may  not  be 
— and  I  fear  I  must  say,  which  is  not — perverted  by  short-sighted 
learners  and  unscrupulous  teachers,  who  substitute  for  the  pursuit  of 

»  lo  c.  B.,  N.  8.  I. 

*  It  may  be  proper  to  explain,  for  readers  not  fiuniliar  with  the  Bomewliat  complex 
arrangements  of  tne  Oxford  Schools,  that  the  Honour  School  of  Jnrispradenoe  is  one 
of  the  Beveral  optional  ways  of  taking  a  decree  with  honours  in  Arts.  The  degree 
in  Civil  Law  is  open  only  to  candidates  who  have  already  graduated  in  Arts  (not 
neceisarily  in  any  particular  School),  and  the  examination  for  it  is  of  a  more  advanced 
kind.  There  is  not  any  corresponding  examination  at  Cambridge,  where  attempts 
to  make  some  similar  use  of  the  Chancellor's  Medal  for  Legal  Studies  hare  failed: 
but  the  Law  Tripos,  which  confers  a  degree  in  Arts  or  Laws  at  the  succenfal  candidate's 
option,  covers  a  somewhat  wider  ground  than  the  Oxford  School  of  Jurisprudence. 

VOL.  n.  I  1 
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knowledge  the  pursuit  of  examin&tions.  For  such  as  these  their 
place  is  prepared,  according  as  they  have  desired  and  deserve.  I| 
The  Muses  will  deal  with  their  blasphemies  in  their  own  good  time,  | 
showing  perhaps  some  mercy  to  the  dupes,  but  none  to  the  sinners 
against  light. 

Again  a  man  may  leam  here  better  than  elsewhere,  and  certaiiilj 
better  than  by  perfunctory  reading  snatched  from  the  time  which 
is  none  too  much  for  his  practical  training,  to  appreciate  the  Roinan 
Law  as  a  real  and  living  system,  different  from  our  own  but  of 
kindred  spirit,  and  presenting  the  most  instructive  analogies  eyffl 
in  detail.  It  is  neitiier  possible  nor  desirable  for  an  English  lawyer 
to  know  the  Corpus  Juris  in  the  way  that  a  German  professor  does; 
and  a  compulsory  smattering  of  undigested  Roman  law  rules  and 
terminology  is  worse  than  worthless.  But  the  original  authoritieB 
of  the  Roman  system  are,  compared  with  our  own,  compendious ; 
and  a  moderate  amount  of  systematic  application  under  proper 
guidance  will  give  a  man  a  range  of  legal  ideas  more  complete  in 
itself  and  more  conducive  to  orderly  thinking  than  he  is  likely  to 
get  from  any  other  form  of  legal  study  at  present  practicable.  In 
the  Common  Law  we  have  outgrown  Blackstone's  work,  and  we 
are  not  yet  ready  to  replace  it. 

And  this  brings  me  to  a  not  unimportant  consideration :  that  the 
invaluable  habit  of  first-hand  work  and  constant  verification  can  be 
formed  and  exercised  in  a  limited  field  no  less  than  in  an  unlimited 
one,  andl,  for  the  beginner,  even  better  so.  We  no  longer  make  and 
transcribe  notes  and  extracts,  with  infinite  manual  labour,  in  a  huge 
'  commonplace  book,'  as  former  generations  were  compelled  to  do 
by  the  dearth  of  printed  works  of  reference  ^.  But,  since  the  law  is 
a  living  science,  no  facilities  of  publishing  and  printing  can  ever 
perfectly  keep  pace  with  it.  A  student  who  intends  to  be  a  lawyer 
cannot  realize  this  too  soon.  There  is  no  need  for  him  to  make 
voluminous  notes  (indeed  there  is  a  great  deal  of  vain  superstition 
about  lecture  notes) ;  but  those  he  does  take  and  use  ought  to  be 
made  by  him  for  himself,  and  always  verified  with  the  actual 
authorities  at  the  first  opportunity.  Another  man's  notes  may  be 
better  in  themselves,  but  they  will  be  worse  for  the  learner.  As 
for  attempts  to  dispense  with  first-hand  reading  and  digesting  by 
printed  sunmiaries  and  other  like  devices,  they  are  absolutely  to  be 
rejected.  No  man  ever  became  a  lawyer  by  putting  his  trust  in 
such  things ;  and  if  men  can  pass  examinations  by  them,  so  mach 

'  Hie  old  '  Abridgments  *  are  nothing  elae  than  the  commonplace  booki  of  emincD^ 
lawyers.  See  the  preface  (attributed  to  Hale)  to  BoUe's  Abridgment.  Hale*s  own 
nnpubliihed  oommonplaoe  book,  an  amazing  monument  of  minute  industry,  is  preserved 
among  the  MSS.  of  the  Lincoln's  Inn  Library. 
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the  worse  for  the  examinations.  It  is  of  course  needless  to  say  this 
to  scholars ;  I  now  speak  of  purely  professional  experience.  And  in 
order  to  form  the  habit  of  first-hand  work  it  is  not  necessary  to 
possess  many  books,  or  even  to  have  constant  access  to  libraries. 
There  is  nothing  to  prevent  any  student  of  average  means  from 
having  in  his  own  copies  of  good  modem  editions  the  whole  of  the 
authentic  texts  of  the  Roman  law.  If  however  the  Corpus  Juris 
appears  too  formidable,  the  use  of  select  parts  of  the  Digest  has 
been  greatly  facilitated  by  the  publications  of  this  University. 
English  authorities  are  less  manageable,  but  the  selections  of  leading 
cases  which  have  been  published  on  both  sides  of  the  Atlantic  (I 
may  specially  mention  as  the  latest  and  one  of  the  best  Mr.  Finch's, 
on  the  Law  of  Contracts)  will  go  some  way  towards  enabling  the 
student  to  practise  real  search  and  verification  without  so  much 
as  leaving  his  own  rooms.  At  the  same  time  it  is  good  to  learn,  as 
early  as  may  be,  the  use  of  public  libraries^  catalogues,  and  books 
of  reference  generally.  Facility  in  such  things  may  seem  a  small 
matter,  but  much  toil  may  be  wasted  and  much  precious  time  lost 
for  want  of  it.  To  the  working  lawyer  these  things  are  the  very 
tools  of  his  trade.  He  depends  on  them  for  that  whole  region  of 
potential  knowledge  which,  as  I  have  said,  must  bear  a  lai^e  pro- 
portion to  the  actual  And  where  can  one  learn  the  mechanism  of 
scholarship,  general  or  special,  better  than  at  Oxford? 

It  is  somewhat  old-fashioned,  though  there  is  plenty  of  authority 
for  it  in  our  legal  literature,  to  offer  general  good  advice  for  the 
student*s  conduct  of  life.  Such  advice  is  apt  to  fall  upon  a  di- 
lemma. If  you  have  had  the  experience  on  which  it  is  founded, 
you  do  not  need  it ;  if  not,  you  will  not  believe  it.  And  after  you 
have  forgotten  the  advice  and  the  adviser,  and  discovered  the  truth 
of  things  at  your  own  charge,  you  will  say  to  yourself  quite  inno- 
cently, Why  did  not  some  one  tell  me  this  before  1  Yet  a  few  hints 
of  warning  and  encouragement  may  fall  on  kindly  soil  and  ripen. 
And  therefore  I  would  say  to  the  student  going  forth  into  the  heat 
of  the  day.  Trust  your  own  faculties  and  the  genius  of  your  Uni- 
versity, and  beware  of  the  idols  of  the  forum.  You  will  meet  those 
who  will  endeavour  to  persuade  you  that  it  is '  unbusinesslike '  to  be 
a  complete  man ;  that  you  should  renounce  exercises  and  accom- 
plishments, abjure  the  liberal  arts,  and  bum  your  books  of  poetry. 
Do  this,  and  the  tempters  will  shoiily  make  you  as  one  of  them- 
selves. You  will  steadfastly  regard  your  profession  as  a  trade; 
you  will  attain  an  intolerable  mediocrity,  the  admiration  of  crass 
clients,  and  the  mark  of  double-edged  compliments  from  the  Court ; 
you  will  soberly  carry  out  the  rule  laid  down  in  bitter  jest  by  a 
judge  who  was  a  true  scholar,  of  attending  to  costs  first,  practice 

I  i  2 
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next^  and  principle  last ;  you  will  stand  for  Parliament,  not  as  being 
minded  to  serve  the  common  weal,  but  as  thinking  it  good  for  you 
in  your  business ;  and  if  you  are  fortunate  or  importunate  enough, 
you  may  ultimately  become  some  sort  of  an  Assistant  Commissioner, 
or  a  Queen's  Couflsel  with  sufficient  leisure  to  take  an  active  part 
in  the  affairs  of  your  Inn,  and  prevent  its  library  from  being  en- 
cumbered with  new-fangled  rubbish  of  foreign  scientific  books. 
But  if  you  be  true  men,  you  will  not  do  this ;  you  will  refuse  to 
fall  down  and  worship  the  shoddy-robed  goddess  Banausia,  and 
you  will  play  the  greater  game  in  which  there  is  none  that  loses, 
and  the  winning  is  noble.  Let  go  nothing  that  becomes  a  man  of 
bodily  or  of  mental  excellence.  The  day  is  past,  I  trust,  when 
these  can  seem  strange  words  frt>m  a  chair  of  jurisprudence.  Pro- 
fessors are  sometimes  men  of  flesh  and  blood,  and  professors  of 
special  sciences  are  not  always  estranged  from  the  humanities. 
For  my  part,  I  would  in  no  wise  have  the  oar,  or  the  helm,  or  the 
ice-axe,  or  the  rifle,  unfamiliar  to  your  hands.  I  would  have  yon 
learn  to  bear  arms  for  the  defence  of  the  realm,  a  wholesome  disci- 
pline and  service  of  citizenship  for  which  the  Inns  of  Court  offer 
every  encouragement,  and  for  learning  to  be  a  man  of  your  hands 
with  another  weapon  or  two  besides,  if  you  be  so  minded  K  Neither 
would  I  have  you  neglect  the  humanities.  I  could  wish  that  eveiy 
one  of  you  were  not  only  well  versed  in  his  English  classics,  but 
could  enjoy  in  the  originals  Homer,  and  Virgil,  and  Dante,  and 
Babelais,  and  Goethe.  He  who  is  in  these  ways,  all  or  some  of 
them,  a  better  man  will  be  never  the  worse  lawyer.  Nay  more, 
in  the  long  run  he  will  And  that  all  good  activities  confirm  one 
another,  and  that  his  particular  vocation  gathers  light  and  str^igth 
from  them  all. 

And  what  is  to  be  the  reward  of  your  labour,  when  you  have 
brought  all  your  best  faculties  to  bear  upon  your  chosen  study  ? 
Is  it  that  you  will  have  more  visible  success  and  prosperity  than 
others  who  have  worked  with  laxer  attention  or  with  lower  aims  ? 
Is  it  that  the  world  will  speak  better  of  youl  Once  more,  that  is 
not  the  reward  which  science  promises  to  you,  or  to  any  man. 
These  things  may  come  to  you,  or  they  may  not.  If  they  come, 
it  may  be  sooner  or  later ;  it  may  be  through  your  own  desert,  or  by 
the  aid  of  quite  extraneous  causes.  The  reward  which  I  do  promise 
you  is  this,  that  your  professional  training,  instead  of  impover- 
ishing and  narrowing  your  interests,  will  have  widened  and  en- 

>  ThA  IniiB  of  Court  Sohool  of  ArmB  !■  weU  ftpprored  by  the  ftoihority  of  oar  old 
writers  on  Pleaa  of  the  Crown  and  the  office  of  »  Jutice  of  the  Peace,  who  aU  say 
that  cttdgel-plaTing  and  inch  like  sporte,  aa  tending  to  aotiTitj  and  ooorage,  are  lawM 
and  even  laudable.    Hawkins  (P.  C.  i.  484)  dosea  a  whole  ealmg  of  tnoh  authority. 


Oct.  i886.]  Oxford  Law  Studies.  463 

riched  them  ;  that  your  professional  ambition  will  be  a  noble  and 
not  a  mean  one ;  that  you  will  have  a  vocation  and  not  a  drudgery; 
that  your  life  will  be  not  less  but  more  human. 

Instead  of  becoming  more  and  more  enslaved  to  routine,  you  will 
find  in  your  profession  an  increasing  and  expanding  circle  of  con- 
tact with  scholarship,  with  history,  with  the  natural  sciences,  with 
philosophy,  and  with  the  spirit  if  not  with  the  matter  even  of  the 
fine  arts.    Not  that  I  wish  you  to  foster  illusions  of  any  kind.    It 
would  be  as  idle  to  pretend  that  law  is  primarily  or  conspicuously 
a  fine  art  as  to  pretend  that  any  one  of  the  fine  arts  can  be 
mastered  without  an  apprenticeship  as  long,  as  technical,  as  labo- 
rious, and  at  first  sight  as  ungenial  as  that  of  the  law  itself.    Still 
it  is  true  that  the  highest  kind  of  scientific  excellence  ever  has  a 
touch  of  artistic  genius.    At  least  I  know  not  what  other  or  better 
name  to  find  for  that  informing  light  of  imaginative  intellect  which 
sets  a  Davy  or  a  Faraday  in  a  different  rank  from  many  deserving 
and  eminent  physicists,  or  in  our  own  science  a  Mansfield  or  a 
Willes  from  many  deserving  and  eminent  lawyers.    Therefore  I  am 
bold  to  say  that  the  lawyer  has  not  reached  the  height  of  his  voca- 
tion who  does  not  find  therein  (as  the  mathematician  in  even  less 
promising  matter)  scope  for  a  peculiar  but  genuine  artistic  function. 
We  are  not  called  upon  to  decide  whether  the  discovery  of  the 
Aphrodite  of  Melos  or  of  the  unique  codex  of  Gains  were  more 
precious  to  mankind,  or  to  choose  whether  Blackstone's  Commen- 
taries would  be  too  great  a  ransom  for  one  symphony  of  Beethoven. 
These  and  such  like  toys  are  for  debating  societies.    But  this  we 
claim  for  the  true  and  accomplished  lawyer,  that  is,  for  you  if  you 
v^l  truly  follow  the  quest.    As  a  painter  rests  on  the  deep  and 
luminous  air  of  Turner,  or  the  perfect  detail  of  a  drawing  of  Lion- 
ardo ;  as  ears  attuned  to  music  are  rapt  with  the  full  pulse  and 
motion  of  the  orchestra  that  a  Richter  or  a  Lamoureux  commands, 
or  charmed  with  the  modulation  of  the  solitary  instrument  in  the 
hands  of  a  Joachim ;  as  a  swordsman  watches  the  flashing  sweep 
of  the  sabre,  or  the  nimbler  and  subtler  play  of  opposing  foils ; 
such  joy  may  you  find  in  the  lucid  exposition  of  broad  legal  prin- 
ciples, or  in  the  conduct  of  a  finely  reasoned  argument  on  their 
application  to  a  disputed  point.    And  so  shall  you  enter  into  tiio 
fellowship  of  the  masters  and  sages  of  our  craft,  and  be  free  of  that 
ideal  world  which  our  greatest  living  painter  has  conceived  and 
realized  in  his  master-work.     I  speak  not  of  things  invisible  or  in 
the  fashion  of  a  dream ;  for  Mr.  Watts,  in  his  fresco  that  looks 
down  on  the  Hall  of  Lincoln's  Inn,  has  both  seen  thexa  and  made 
them  visible  to  others.    In  that  world  Moses  and  Manu  sit  en- 
throned side  by  side,  guiding  the  dawning  sense  of  judgment  and 
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righteousness  in  the  two  master  races  of  the  earth ;  Solon  and 
Scaevola  and  XTlpian  walk  as  familiar  friends  with  Blackstone  and 
Kent,  with  Holt  and  Marshall ;  and  the  bigotry  of  a  Justinian  and 
the  crimes  of  a  Bonaparte  are  forgotten,  because  at  their  bidding 
the  rough  places  of  the  ways  of  justice  were  made  plain.  There 
you  shall  see  in  very  truth  how  the  spark  fostered  in  our  own  land 
by  Glanvill  and  Bracton  waxed  into  a  clear  flame  under  the  care  of 
Brian  and  Choke,  Littleton  and  Fortescue,  was  tended  by  Coke 
and  Hale,  and  was  made  a  light  to  shine  round  the  world  by  Holt, 
and  Mansfield,  and  the  Scotts,  and  others  whom  living  men  re- 
member. You  shall  understand  how  great  a  heritage  is  the  law  of 
England,  whereof  we  and  our  brethren  across  the  ocean  are  par- 
takers, and  you  shall  deem  treaties  and  covenants  a  feeble  bond  in 
comparison  of  it ;  and  you  shall  know  with  certain  assurance  that, 
however  arduous  has  been  your  pilgrimage,  the  achievement  is  a 
full  answer.  So  venerable,  so  majestic,  is  this  temple  of  justice  not 
wrought  with  hands,  this  immemorial  and  yet  freshly  growing 
fabric  of  the  Common  Law,  that  the  least  of  us  is  happy  who  here- 
after may  point  to  so  much  as  one  stone  thereof  and  say,  The  work 
of  my  hands  is  there. 

Frederick  Pollock. 
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SPRING  AND  AUTUMN  ASSIZES. 

A  GOOD  deal  hapS  been  said  of  late  years  as  to  the  inconvenience 
caused  by  the  Judges  of  the  Supreme  Court  having  to  leave 
London  so  frequently  to  hold  Assizes.  Formerly  Assizes  were  held 
only  twice  a  year,  in  the  Spring  and  Summer.  A  Winter  Assize  to 
try  criminals  was  afterwards  added  occasionally,  when  circumstances 
-were  considered  to  require  it.  Under  the  present  system  there  are 
four  gaol  deliveries  for  every  county  in  each  year,  and  it  is  with 
the  Spring  and  Autumn  Assizes  which  are  held  for  this  purpose 
that  I  at  present  propose  to  deal. 

The  object  of  having  four  gaol  deliveries  in  a  year  is  a  laudable 
one.  It  is  to  ensure  that  accused  persons  should  be  brought  to 
trial  within  three  months  of  their  final  committal :  and  it  is  no 
part  of  my  present  purpose  to  curtail  or  diminish  the  right  of  the 
criminal  part  of  the  population  to  a  quarterly  trial  of  all  indictable 
offences.  I  assume  that  this  right  has  been  now  finally  conceded 
to  them.  What  I  shall  endeavour  to  show  is,  that  the  Judges  of 
the  Supreme  Court  might  be  relieved  of  the  inconvenience  of 
absenting  themselves  from  London  so  frequently  as  now  without  any 
diminution  of  this  right,  or  any  disadvantage  to  the  administration 
of  criminal  justice. 

Before  stating  the  proposals  which  I  wish  to  make  it  is  desir* 
able  to  see  what  is  the  nature  of  the  business  which  is  transacted 
at  the  Spring  and  Autumn  Assizes,  to  conduct  which  the  Judges 
are  called  upon  to  leave  their  courts  in  London,  whilst  the 
Counties  and  Sheri£b  are  put  to  a  very  heavy  expense  in  re* 
ceiving  them  with  the  pomp  and  circumstance  suitable  to  the 
dignity  of  Judges  of  Assize.  For  this  purpose  I  give  the  following 
statement  of  the  criminal  cases  which  came  before  the  Judges  at 
the  Joint  Assizes  held  alternately  at  Beading  and  Oxford  for  the 
two  counties  of  Berkshire  and  Oxfordshire  in  the  years  1883, 1884, 
and  1885.  At  these  six  Assizes  eighty-nine  persons  were  charged 
on  indictment.  But  of  these  eighty-nine  indictments  twenty-three 
were  triable  at  Quarter  Sessions,  under  the  existing  law,  and  there- 
fore the  total  number  of  Assize  prisoners  stands  at  sixty-six,  being 
an  average  of  eleven  prisoners  for  each  Joint  Assize. 
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The  quality  of  the  offences  may  be  fairly  tested  by  the  sentences 
passed,  which  were  as  follows : — 

Imprisonment  not  exceeding  3  months i8 

ImpriBomnent  exceeding  3  but  not  exceeding  12  months    ...  23 

Imprisonment  exceeding  12  months  bat  not  exceeding  2  years  •         .  3 

Penal  servitude  not  excesding  7  yean 6 

Exceeding  7  years 4 

Death  (not  followed  by  execution) i 

Acquittal  or  othermse  disposed  of 34 

89 

It  is  obvious  upon  an  inspection  of  these  figures  that  the  busi- 
ness disposed  of  at  these  Assizes  was  mostly  of  a  nature  not  more 
important  than  that  usually  disposed  of  by  Quarter  Sessions.  It 
was  certainly  not  of  a  nature  to  require  the  presence  of  one  of  Her 
Majesty's  Judges.  I  propose  to  relieve  the  Judges  of  the  duty  of 
attending  these  Assizes  by  an  enlargement  of  the  judicial  powers 
of  Quarter  Sessions,  providing  at  the  same  time  means  for  strength- 
ening the  Court  of  Quarter  Sessions  in  eases  of  exceptional 
importance. 

But  this  cannot  be  done  without  the  assistance  of  the  L^isla- 
ture,  and,  therefore,  an  Act  of  Parliament  to  amend  5  and  6 
Vic.  c.  38  (1842},  which  defines  the  criminal  jurisdiction  of  Quarter 
Sessions,  must  be  the  first  step  in  the  direction  which  I  have 
indicated. 

The  general  provisions  of  such  an  Act  would  be : — 

I.  A  declaration  that  it  shall  be  lawAil  for  the  Justices  of  the 
Peace  for  Counties  at  their  Sessions  to  be  holden  in  April  and 
October  to  try  any  person  for  any  indictable  offence  committed 
within  the  limits  of  their  jurisdiction,  or  within  the  limits  of  any 
borough  locally  situate  within  their  counties^;  and  that  such 
{>ower  shall  extend  not  only  to  such  offences  as  the  Justices  were 
competent  to  try  before  the  passing  of  the  suggested  Act,  but  to 
such  offences  also  as  they  were  previously  prohibited  from  trying. 

%.  A  restrictive  provision  to  the  effect  that,  in  all  cases  in  which 
a  person  shall  be  indicted  for  an  offence  not  within  the  jurisdiction 
of  Quarter  Sessions  before  the  suggested  Act,  a  Judge  under  special 
circumstances,  or  under  ordinary  circumstances  a  Commi^noner  shall 
be  the  President  of  the  Court,  without  prejudice  to  the  rights  and 
duties  of  the  Ohairman  of  Quarter  Sessions  in  all  other  matters 
incident  to  the  proceedings  of  Justices  in  Quarter  Sessions. 

'  €erUin  larg«  boronglu  miut  be  ezoepied  and  deaLi  wiUi  lepanlely,  and  the  Act  of 
coiune  must  not  affect  the  Central  Grimuial  Court, 
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3.  An  authority  to  the  Crown  to  appoint  yearly  a  certain 
number  of  Barristers  of  specified  standing  to  act  as  Commissioners 
for  the  purposes  of  the  Act. 

4.  An  extension  of  the  power  given  to  Justices  in  Quarter 
Sessions  by  the  Act  of  the  4th  and  5th  William  IV.  c.  47,  so  that 
the  power  of  acceleration  or  postponement  given  by  that  Act  as  to 
the  Easter  Session  shall  apply  to  all  Sessions. 

5.  An  authority  to  the  Queen  in  Council  to  make  regulations  for 
assigning  circuits  to  the  Commissioners,  for  directing  the  attend- 
ance of  a  Judge  instead  of  a  Commissioner  when  necessary,  for 
fixing  the  days  for  the  trial  of  prisoners,  and  for  other  purposes. 

6.  An  authority  to  the  Court  of  Quarter  Sessions  sitting  under 
the  Presidency  of  a  Commissioner  (which  authority  in  cases  of 
indictment  for  capital  offences  should  be  an  imperative  duty)  to 
remit  to  the  next  ensuing  Assize  the  trial  of  any  prisoner  who  in 
the  opinion  of  the  Court  ought  to  be  tried  before  a  Judge  of  the 
Supreme  Court. 

Then  I  assume  that  the  regulations  to  be  made  by  Order  in 
Council  would  be  of  a  nature  to  provide  for  a  practical  application 
of  the  Act,  such  as  I  am  about  to  illustrate. 

I  will  take  the  district  in  which  I  live,  and  will  assume  that  a 
Judge  or  a  Commissioner  may  be  appointed  for  a  circuit  of  the 
following  places,  i.  Beading,  2.  Oxford,  3.  Worcester,  4.  Glou- 
cester, and  that  the  first  of  April  is  the  day  on  which,  under 
existing  circumstances,  the  Session  would  commence. 

The  County  business  at  each  place  would  be  taken  on  the  first  of 
April. 

The  Commissioner  (or  Judge)  would  be  at  Beading  on  the  second 
to  try  the  Assize  prisoners ; 

He  would  be  at  Oxford  on  the  third  or  fourth,  to  which  day  the 
Session  would  be  adjourned  from  the  first  under  instructions  from 
the  Central  Authority  having  in  charge  the  arrangement  of  the 
circuit ; 

He  would  be  at  Worcester  on  the  fourth  or  fifth ; 

He  would  be  at  Gloucester  on  the  fifth  or  sixth. 

But  to  enable  the  Central  Authority  to  decide  at  what  places  a 
Judge  and  at  what  places  a  Commissioner  should  attend,  and 
generally  to  arrange  the  circuit,  it  should  be  made  incumbent  on 
the  Clerks  of  the  Peace  to  report  on  a  certain  day  before  the 
commencement  of  the  Session  the  number  of  Assize  prisoners  and 
the  nature  of  their  offences. 

I  think  that  it  might  be  left  to  the  Chairman  of  Quarter  Sessions 
to  charge  the  Grand  Jury  on  all  the  bills  of  indictment. 

The  circuits  might  well  be  larger  than  that  which  I  have  sug- 
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gesied  by  way  of  illustration ;  and  it  would  be  desirable  and  not 
difficult  to  strengthen  the  panel  of  the  Grand  Jury  for  those 
particular  Sessions. 

I  have  spoken  only  of  the  Easter  and  Autumn  Assizes,  and  it 
might  be  desirable,  at  present,  to  deal  with  these  only.  But,  of 
course,  the  system  I  propose  might  be  extended  generally  to  the 
trial  of  all  criminals,  and  thus  the  Judges  of  the  Supreme  Court 
might  be  still  further  relieved*  It  would  also  be  perfectly  possible 
to  utiluse  the  County  Court  Judges  as  Commissioners  under  the 
proposed  scheme,  if  it  were  thought  desirable  to  do  so.  Indeed  aji 
Act  has  already  been  passed  (47  &  48  Vict.  c.  61.  s.  7)  which 
enables  the  Crown  to  include  County  Court  Judges  in  the  Commis- 
sions  issued  for  holding  Assizes,  which  seems  to  indicate  that  the 
employment  of  County  Court  Judges  to  assist  in  the  despatch  of 
criminal  business  has  been  under  consideration. 

The  foregoing  suggestions  have  no  pretension  to  do  more  than  to 
indicate  a  bare  outline  of  a  scheme,  which,  if  it  could  be  carried 
into  effect,  would  practically  relieve  the  Judges  of  the  Supreme 
Court  from  the  duties  of  the  Spring  and  Autumn  circuits,  and  thus 
would  reduce  to  the  smallest  possible  dimension  the  waste  of  time 
and  power  involved  in  the  existing  arrangement. 

C.  E.  Thornhill, 

Chairman  of  Quarter  Sessions 
Ozfordfihire. 
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BUNCH  VERSUS  GREAT  WESTERN  RAILWAY  COMPANY. 

THE  decision  in  Bunch  v.  Great  Western  Railway  Co.,  though 
appearing  to  turn  upon  a  rather  fine  point  of  law,  is  in  reality 
of  considerable  practical  importance  to  the  railway-travelling 
public.  The  plaintiff  in  this  case,  arriving  at  Faddington  Station 
more  than  half  an  hour  before  her  train  was  timed  to  start, 
entrusted  to  one  of  the  Great  Western  Railway  porters,  on  his 
assurance  that  it  would  be  quite  safe  in  his  custody,  a  Gladstone 
bag,  which  she  expressed  a  wish  to  have  in  the  train  with  her. 
She  then  '  went  away '  for  ten  minutes  to  meet  her  husband  (on  the 
premises  of  the  Company)  and  to  get  a  ticket.  When  she  returned, 
the  bag,  which,  it  seems,  had  not  been  put  in  the  railway  carriage 
at  all,  was  missing.  For  this  loss  the  Great  Western  Railway  Com- 
pany were  held  liable.  The  County  Court  Judge,  before  whom  the 
action  was  heard  in  the  first  instance,  found  that  Hhe  porter  was 
guilty  of  negligence  in  not  being  in  readiness  to  put  the  bag  into 
the  carriage  with  the  plaintiff  on  her  return  as  promised,'  and  held 
the  defendants  liable.  This  decision  has  now  been  affirmed  by  the 
Court  of  Appeal  (one  of  the  three  Lords  Justices  dissenting),  but 
how  far  upon  the  same  grounds  is  not,  at  first  sight,  perfectly  clear. 

As  to  the  general  principles  governing  the  liability  of  the  Railway 
Company  in  relation  to  passengers'  luggage,  it  would  appear  to  be 
settled  law  that  such  liability  is  of  two  kinds:  (i)  that  of  the 
ordinary  bailee  for  value,  who  being  bound  by  the  common  law 
to  exercise  the  diligence  of  an  ordinary  prudent  man,  in  relation  to 
the  subject  of  the  bailment  and  under  the  particular  circumstances,  is 
consequently  guilty  of  *  negligence '  and  liable  in  damages  when,  and 
only  when,  he  fails  to  do  so ;  (a)  that  of  the '  common  carrier,'  a  special 
kind  of '  bailee  for  value,'  in  whose  case  the  degree  of '  diligence ' 
required  has  (for  various  reasons  chiefly  connected  with  public 
policy)  been  fixed  so  high\  that  he  is  regarded  by  the  law  as  the 
absolute  insurer  (subject  to  a  few  necessary  limitations)  of  the  goods 
which  he  contracts  to  carry. 

Now  the  foundation  of  the  special  liability  of  the  'common 
carrier'  being  the  exclusive  control \  which  convenience  requires 

1  Co^ffs  y.  Bernard,  2  Ld.  Raym.  909  (1704).  It  wm  not  always  bo.  In  the  time 
of  Heniy  VIII,  aooording  to  Sir  William  Jonea  on  Bailments,  the  oairier  was  generally 
held  chugeable  only  when  he  had  travelled  '  by  wayi  dangerona  for  robbing/  or  at  an 
'  inoonvenient  hoar.* 

'  See  liobiMson  v.  Dunmore,  a  B.  &  P.  416,  aa  to  baggage  on  a  ooach :  alio  Gomyna^ 
Bxgeit,  action  on  the  case  for  negligence;  Redfield  on  Carriers,  {  loi. 
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that  he  should  have,  of  the  goods  entrusted  to  him,  it  miglit 
naturally  be  supposed  that  the  application  of  this  branch  of  the 
Common  Law  to  the  case  of  Railway  Companies  would  render 
them  similarly  liable  for  baggage  (and  we  are  not  here  speaking 
of  'goods')  in  so  far  as  they  have  an  exclusive  control  of  it  for 
the  purposes  of  the  journey;  and  that  in  all  other  cases  their 
liability  would  be  that  of  Uie  ordinary  <  bailee  for  value/  Ac- 
cordingly we  find  it  established,  by  a  course  of  decisions  during 
the  last  forty  years,  that  the  Railway  Company  are  'common 
carriers'  from  one  terminus  of  the  'journey'  or  transit  to  the 
other,  of  so  much  of  his  baggage  as  the  passenger  chooses  to  entrust 
to  them  for  the  purpose  of  such  carriage  ^.  And  the  fact  that  the 
Railway  Company  are  also  upon  other  grounds  (including  those 
mentioned  above)  bound  to  perform  certain  other  duties,  as  e.  g.  to 
carry  the  passenger  himself  safely  and  securely^,  or  with  due  dili^ 
gence;  and  that  they  are  liable  as  bailees  for  value  ^  (or  even, 
independently  of  contract,  in  tort)  for  any  damage  caused,  by  their 
negligence,  to  the  passenger  or  to  the  property  in  or  about  his 
person  (a  fetct  which  has  never  been  doubted)  does  not  in  the  least 
afiect  the  particular  duty  and  responsibility  which  we  are  here 
discussing.  The  real  difiiculties  which  arise  in  determining  how 
far  the  special  liability  of  the  common  carrier  does  or  does  not 
attach  to  the  Railway  Company  are  generally  connected,  either 
with  an  alleged  suspension  of  the  'journey'  or  'transit*  (using  the 

'  Since  it  Menu  the  CompAay  oaimot  inaiit  on  anything  coming  within  the  definition 
of '  penoniJ  luggage  *  (as  to  which  tee  Shirley*8  Leading  Caaee  in  Common  Law,  p.  68) 
beinff  carried  at  paasenger'a  own  riak.    ManHer  v.  S,  £.  By.,  4  C.  B.,  N.  S.  676. 

'  See  Bos9  v.  EiUf  2  C.B.  877. 

*  Seejadgment  of  Court  of  Appeal  in  BerghHmY,  Q.E.By,,  3  C.P.D.atp.335.  Although 
the  principles  on  which  the  Cinnpany  are  there  held  not  liable  were  clearly  reoc^gmaed  ao 
far  back  as  1858  in  MunHer  v.  8.  E.  By.,  4  C.  B^  K.  8.  676,  yet  untU  the  decision  of  the 
former  case,  the  leadinar  authority  on  ue  subject,  the  Railway  Company's  liability  was 
not  YBTj  clearly  defined  and  was  sometimes  undoubtedly  put  too  high.  Three  or  four 
decisions  of  the  latter  class  seem  to  be  the  only  authority  for  the  imposition  of  a 
'common  carrier*  liability  on  the  Bailway  Company  in  the  present  case.  But  in 
Tallef  y.  O.  W.  By.  Co,,  L.  B^  6  C.  P.  44  (1870),  though  arriyed  at  on  a  different 
pinciple  (the  implied  contract  of  insurance  being  almost  counterbalanoed  by  a  contract 
implied,  as  the  Court  held,  on  the  passenger's  part  to  take  reasonable  care,  ke.)  the 
result  is  practically  the  same  as  in  BergMiSt  case.  Butcher  y.  X.  8,  W,  By,^  16  C.  B.  15 
(1855),  turns  upon  'neffligence  of  the  Company'  and  can  be  explained  quite  apart  from 
the  'oonmion  carrier*  theory,  though  the  Master  of  the  Bolls  holds  (for  perhaps  obyious 
reasons)  that  that  was  the  &eory  of  the  dedsion,  and  that  the  railway  porters  conduct 
was  not  'negligent.*  But  'negligence'  is  the  word  used,  and  the  decision  is  quite 
intelligible  on  that  ground,  though  perhaps  not  yery  satisfisctory  one  way  or  the  oUier: 
see  remarks  of  WiUiams  J.,  ibid.  Bichardt  y.  L.  B.  8.  C.  By.,  7  C.  B.  830  (1849),  » 
described  in  8tewart  y.  L.  S.  W,  By.,  3  H.  &  C.  135,  as  '  a  hard  case.'  LeeonUmr  y. 
L.  8.  W.  By.,  L.  R.,  i  Q.  B.  54  (1805),  in  so  far  as  it  was  a  decision  under  the  Carriers' 
Act^  is  excepted  from  the  dass  of  cases  at  Common  Law  which  we  are  here  considering. 
The  dicta  in  it,  which  appear  to  Indicate  that  the  Company  are  primd  facie  common 
carriers  of  eyerything  in  the  train,  must  be  considered  as  oyeiruled  by  Ber^heim'*  case. 
But  the  circumstances  were  peculiar,  and  the  Company  appear  not  to  haye  exercised  the 
discretion  which  they  had  as  to  the  carriage  of  the  chatteL  Query  if  the  passenger  was 
not  aUowed  to  act  as  their  agent  ? 
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'Words  always  in  the  technical  sense),  or  with  an  obscurity  as  to  the 
points  of  delivery  by  the  passenger  to  the  Company,  and  re-delivery 
by  the  Company  to  the  passenger  respectively,  which  constitute 
the  legal  *  termini '  of  the  journey.  For  instance,  in  the  last  re* 
ported  case  on  the  subject  ^  the  question  (decided  in  favour  of  the 
Company)  was  whether  the  *  transit'  (in  relation  to  the  particular 
cshattel,  the  subject-matter  of  the  action)  had  or  had  not  terminated. 
And  in  the  case  we  are  considering  the  question  arose  whether  such 
*  transit'  had  or  had  not  ever  begun,  and  if  so  whether  it  had  or 
had  not  been  subsequently  suspended. 

Now  the  *  delivery '  constituting  the  Railway  Company  common 
carriers  of  the  baggage  of  a  passenger  takes  place  primd  facte  when 
such  baggage  is  handed  to  the  Company's  servants  to  be  'labelled;' 
the  *  label''  officially  affixed  being  a  material  element  in  or  evidence 
of  such  delivery ;  and  the  re-4elivery  to  the  passenger,  relieving  the 
Company  of  their  *  common  carrier '  liability,  takes  place  when  the 
said  ba^age  is  again  handed  back  (actually  or  constructively)  to 
the  passenger,  on  the  conclusion  or  '  suspension '  of  the  transit 
Whether  the  Company  are  bound  to  do  more  than  deliver  the 
baggage  upon  the  arrival  platform  is  open  to  doubt  ^  but  there 
must  in  any  case  be  a  real  delivery^  to  the  passenger  in  some  part 
of  the  station.  At  any  rate  the  Company  must  be  prepared  during 
a  reasonable  time  to  offer  delivery  to  the  passenger ;  and,  if  he  does 
not  appear  within  such  reasonable  time  and  accept  delivery,  then, 
although  the  'journey'  and  the  Company's  liability  as  'common 

>  Hodkinaon  r.  L,  N.  W.  Ry,t  14  Q.  B.  D.  aaS ;  but  there,  though  the  ezpression 
'  tranBit'  is  used,  it  is  not  ezplieitly  stated  th*t  if  the  Company  had  been  liable  Uudr 
UdhUity  would  have  been  thai  of  comm<m  carriers.  Under  the  cironmfltanoee  it  being 
held  tliat  the  porter  aeted  as  the  plaintiff's  and  not  as  the  Company's  agent,  it  became 
unnecessary  to  decide  that  question. 

'  In  theory  the  passenger  is  reo  ulred  io  tee  kU  luggage  labelled ;  but  proof  of  this  is 
not  necessary  in  order  to  establish  the  fact  of  d^very,  as  is  dear  from  Lovdl  v. 
X.  O.  D.  B,,  4K  L.  J.,  Q.  B.  476  and  Bedfield  on  Carriers,  §§  71,  76,  as  to  'checks.'  But 
the  label  would  no  doubt  be  always  primd  facie  evidence  (e.g.  in  the  case  of  luggase 
nerer  put  in  the  train)  of  a  deliyery  to  the  Company;  though  not  oondusive,  as  it  might 
have  been  unofficially  affixed,  as  m  Agrell  v.  L.  N.  W.  Mv.,  34  L.  J.,  N.  S.  134  note, 
where  see  Baron  Pollock's  lucid  observations  on  the  nature  of  the  bailment  to  the  railway 
water.  The  facts  in  that  case  seem  more  than  distinguishable  from  those  of  Leach  v. 
S»  JB.  By,  (in  the  note  to  which  AgreU's  case  is  dted).  In  Leach  v.  8.  S,  Ry.  there  was 
a  distinct  bailment  for  purposes  of  carriage  followed  by  what  looks  like  a  distinct 
resumption  of  control  by  the  passenger.  The  Court  seem  to  have  thought  that  the 
plaintiff's  words  '  I  don't  want  it  labelled ;  I  want  it  in  the  carriage '  meant '  I  wish  the 
Company  to  be  common  carriers  of  the  baggage,  but  to  leave  it  under  mjf  control,*  If  so, 
query  if  the  Company  were  under  any  obligation  to  carry  on  those  terms :  see  poet. 
But  the  two  cases  show  clearly  that  there  must  be  a  real  (lelivery  to  the  Company,  not 
a  mere  abandonment  of  the  baggage  on  their  premises. 

*  See  Richards  v.  L.  B,  8.  C.  Ry.,  7  C.  B.  839 ;  Kedfield  on  Carriers,  $  73,  Sm. 

*  Pateeheider  v.  O.  W.  Ry.,  5  Q.  B.  D.  278.  This  and  the  oases  cited  above  define 
fuffidently  dearly  the  essentials  of  the  deliveiy  and  re-ddivery  which  constitute  the 
'  termini '  of  the  *  trandt '  or  journey.  Also  see  Story  en  Bailments  (8th  edition),  p.  500, 
notes:  the  delivery  need  not  be pereonal. 
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carriers '  may  be  safely  considered  to  have  come  to  an  end  ^,  there 
is  imposed  upon  them  the  further  duty  (which  it  is  unnecessary 
here  to  consider)  of  warehousing  ^  the  late  passenger's  property. 
But  the  question  in  the  present  case  arises  at  the  commencement  of 
the  journey.    Here,  as  is  well  kno¥m,  two  courses  are  open  to  a 
passenger  in  the  plaintiff's  circumstances,  and  his  baggage  naturally 
falls  into  two  classes.    Part  is  delivered  to  the  Company  in  the 
manner  above  specified  to  be  carried  by  them  as  common  carriers, 
and  of  this  the  Company  are  necessarily  given,  the  physical  and 
legal  control ;  the  passenger,  in  fact,  surrendering  his  rights  ^  for 
the  time  of  the  transit  and  in  respect  of  the  carriage,  while  as  to 
the  other  part  the  passenger  retains  the  control  and  therefore  the 
responsibility  (so  to  speak)  himself.    There  may  be,  and  undoubt- 
edly is,  in  many  cases,  a  temporary  identification  of  the  two  classes 
of  baggage.    There  is  often  a  complete  bailment  of  boiA  classes, 
followed  by  a  resumption  of  control  over  one  ;  the  distinction  be- 
tween the  two  arising  at  latest  at  the  point  of  '  labelling.'     It  is 
important  to  have  this  point  clear.     The  Railway  Company,  as 
contractors  to  carry,  are  primd  facie,  as  has  been  said, '  bailees  for 
value  '  of  the  baggage  which  they  carry ;  but  in  certain  cases,  and 
with  regard  to  certain  baggage,  they  are  something  more,  they  are 
'  common  carriers.'    Railway  porters  are  employed  to  represent  the 
Company  and  to  perform  its  duties  in  each  of  these  capacities.  Now 
baggage  may  be  delivered  to  a  porter  in  various  ways.  A  passer-by 
may  step  into  the  station  and  request  a  porter  to  *  look  after '  his 
bag  while  he  (as  is  suggested  in  one  case)  'goes  round  to  call  on  his 
customers.'   Here  there  is  a  '  delivery,'  no  doubt ;  but  it  never  reaehee 
the  Railway  Company,  for  the  porter,  as  the  Company's  servant,  has  no 
power  to  accept  it ;  the  delivery  therefore  is  to  the  porter  in  his 
individual  capacity.    Again  there  may  be  delivery  by  an  intending 
passenger /or  purposes  of  carriage  for  the  journey.    Then  it  is,  at  any 
rate,  within  the  '  scope  of  employment '  of  the  porter  to  accept  the 
baggage,  in  the  name  of  the  Company,  as  bailees  for  value.    They 
accept  it  as  they  accept  the  passenger  himself ;  they  are  bound  to 
carry  both,  and  subject  to  a  definite  liability  in  case  of '  negligence ' 
in  fulfilling  their  duty.    But,  further,  the  Company  may  be  re- 
quired to  '  insure '  the  baggage  as  well  as  to  carry  it.    This  is  a 
more  serious  obligation.    The  baggage  must  be  put  under  their 
exclusive  control.    But,  granted  that,  they  are  prepared  to  act  as 
<  common  carriers '  of  certain  articles,  and  under  certain  conditions. 
Now  for  so  much  of  the  'journey'  as  takes  place  in  the  train,  the 

*  Story  on  Bailmenta,  p.  500,  n.  3.  *  Chapman  r.  O.  W.  By.,  5  Q.  B.  D.  2fi, 

'  He  can  exerdse  no  aach  diaoretion  as  to  where  e.^.  the  baggage  ihonld  be  PJ^Md,  at 

the  Company,  it  was  suggeated,  might  have  exeroiaed  m  Leconteur  v.  L.  8,  W.  2jr. :  and 

he  woula,  aa  a  rule,  be  refuaed  aoeeaa  to  it  during  the  'journey.* 
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carrying  machinery  provided  by  the  Railway  Company  consists  in 
their  luggage  van  or  vans,  or  that  portion  of  their  train  which  they 
choose  to  appropriate  for  the  time  to  the  carrying  of  baggage.  For 
so  much  of  the  journey  as  takes  place  outside  the  train,  other  carry- 
ing machinery  is  provided  in  the  form  of  porters  and  *  trollies/  &c. 
But  it  is  only  in  no  far  as  the  use  cf  this  latter  machinery  forms  part  of 
the  ^journey'  (as  limited  and  defined  by  the  Common  lam  and  by  the 
regulations  and  declarations  of  the  Railway  Company)  that  the 
employment  of  it  by  the  railway  passenger  will  involve  the 
Company  in  the  liability  of  the  common  carrier.  The  porter  may 
use  one  of  the  Company's  trollies  or  hand  trucks,  as  he  occasionally 
uses  the  '  waiting-room '  or  one  of  the  Company's  carriages  for  the 
purpose  (strictly  speaking)  of  warehousing  (for  his  own  and  the 
passenger^s  convenience)  baggage  which  has  not  been  delivered  and 
is  not  intended  to  be  delivered  to  the  Company  for  the  purpose  of 
carriage.  If  such  an  act  be  in  any  sense  '  within  the  scope  of  his 
employment,'  it  is  not  'as  a  common  carrier ;'  while  to  assume  that 
everything  which  the  railway  porter  does  with  the  passenger's 
luggage  is  done  by  him  as  the  Company*s  servant — much  more  to 
assume  that  it  is  done  in  the  capacity  of  common  carrier,  is  to 
ignore  the  principles  on  which  the  Company  are  liable  at  all.  K 
the  particular  act  be  within  the  scope  of  employment  of  a  servant 
of  the  Company,  negligence  in  the  performance  of  it  will  of  course 
render  the  Company  liable  in  tort.  So  that  it  is  not  as  if  this  were  a 
case  unprovided  for  by  the  Common  Law.  Now  the  liability  of  the 
Company  as  'common  carriers'  is,  as  we  submit,  sufficiently  clearly 
mapped  out.  It  is  unquestionably  their  business  to  carry  the 
passenger's  luggage  on  *  trollies,'  or  otherwise  from  the  point  of 
delivery  to  that  part  of  their  train  in  which  its  carriage  is  to  be 
continued,  and  again  from  the  train  to  the  point  of  re-delivery  to 
the  passenger.  What  is  meant  by  *  delivery'  to  the  Company  and 
delivery  to  the  passenger  respectively  is  also  clearly  defined  (i)  by 
the  declarations  of  the  Company  as  to  what  they  will  receive  for 
carriage  and  how  they  will  receive  it  ^,  (2)  by  legal  decisions  ^.  And 
any  and  all  of  these  things  it  is  unquestionably  the  business 
and  duty  of  the  railway  porter,  as  the  Company's  servant,  to 
do.  This  being  so,  the  question  arises  whether  anything  more 
than  this  is  involved  in  the  services  rendered  or  intended  to 
be  rendered  to  the  plaintiff  in  the  present  case.  The  decision 
of   the    County   Court   Judge,   according   to    the    Report,  went 

*  See  Shirley's  Leading  Caaee  in  Commoii  Law,  p.  51  :  'To  Mceriain  the  nature  and 
extent  of  a  carrier's  business,  reference  must  be  made  to  his  pnblio  professions  and  repre- 
sentations ;  Jcknton  v.  Midland  By.  Co,,  4  Exoh.  367/ 

»  Paiicheider  v.  Q.  W,  22y. ;  Eodkinton  v.  L.  N,  W.  iy.,  ante. 
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merely  to  the  extent  that  the  Railway  Company,  through  their 
servant  acting  within  the  *  scope  of  his  employment/  were  guilty  of 
*  negligence.'  But  'negligence'  as  a  legal  term  has  no  particular 
meaning  m  applied  to  a  '  eomtnan  carrier^'  and  there  seems  no  reason 
to  suppose  that  the  learned  Judge  decided  against  the  Company  on 
the  latter  ground  at  all.  All  that  he  did  decide  seems  to  have  been 
that  there  was  a  negligent  dealing  with  the  plaintiff's  baggage  by 
an  authorised  agent  of  the  Company.  The  porter's  conduct  would 
certainly  appear  to  have  been  negligent :  whether  he  was  authorised 
to  do  what  he  undertook  to  do  is  the  further  point  we  have  to  con- 
sider. But  once  assuming  that  he  was,  the  liability  of  the  Company 
would  follow  at  once  according  to  aU  authority.  It  is  necessary  to 
mention  this  in  order  to  show  that  for  the  purpose  of  making  the 
Company  liable  it  is  quite  unnecessary  to  lay  down,  as  the 
Master  of  the  Rolls  lays  down  (Lindley  L.  J.  doubting  and  con- 
sidering the  point  a  *  difficult'  one),  that  the  Company  were  insurers 
of  the  hand-baggage  left  in  charge  of  their  seirant.  Now  the 
decision  of  the  majority  of  the  Court  of  Appeal  (as  may  be  clearly 
seen  from  the  judgments)  rests  not  so  much  upon  express  authority 
(to  some  of  wldch  it  appears  rather  to  run  counter)  as  on  the  argu- 
ment of  general  reasonableness  and  convenience  drawn  from  the 
known  usage  and  practice  of  railway  porters  and  passengers 
respectively.  And  since  the  services  rendered  to  the  plaintiff  must 
be  within  the  'scope  of  employment'  of  the  porter  as  a  common 
carrier  in  order  to  make  his  principals  liable  to  that  extent,  it  is 
accordingly  laid  do¥m^  that  any  act  on  the  part  of  the  passenger 
requiring  such  services,  such  as  the  absenting  himself  for  five,  ten, 
or  twenty  minutes  from  the  baggage  of  which  he  has  primd  facie 
elected  to  retain  the  control  himself,  for  the  purpose  e.  g.  of  pur- 
chasing newspapers,  &c.,  purchasing  and  eating  refreshments  in  the 
refreshment-room,  or  'looking  for  a  friend'  on  the  Company's 
premises,  is  in  the  technical  sense  an  'incident  of  the  journey.' 
Upon  this  assumption  it  is  then  argued  that  there  is  here,  so  to 
speak,  a  'lacuna,'  an  interval  during  which  the  safety  of  the 
passenger's  'hand-baggage'  could  not»  with  reasonable  convenience 
to  him,  be  sufficiently  provided  for  unless  the  Railway  Company 
were  saddled  with  the  'common  carrier'  liability  in  respect  of  it 
from  which,  ea  hypothesis  they  have  just  been  explicitly  relieved, 
or  which,  if  a  formal  delivery  be  necessary  to  constitute  it,  they 
have  never  incurred'  or  undertaken.    Now  to  consider  this  argu- 

^  17Q.B.  D.  aaa. 

'  Tht  theoiy  of  a  'common  control/  ceudng  and  recurring  at  interralt,  pnt  forward 
by  the  Matter  of  the  RoUi,  \m  rather  pairing.  Thia  would  make  the  Company's 
liability  vary  directly  aa  the  distance  between  the  porter  and  the  railway  passenger. 
Bat  is  there  any  serioaa  difficulty  in  answering  the  question  under  whose  control  the 
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ment  from  the  begiiming.  Firstly,  if  we  ask  what  are  *  incidents 
of  the  journey/  examples  will  at  once  occur  to  us.  The  delays  at 
stations,  the  crossing  of  the  Company's  lines  by  bridges  or  other* 
wise,  the  transit  from  one  train  and  from  one  platform  to  another. 
These  are  undoubtedly 'incidents'  which  the  Railway  Company 
must  be  presumed  to  anticipate  and  provide  for.  And  it  is  sub- 
mitted that  they  do  so,  transporting  and  taking  charge  of  the 
labelled  baggage  themselves  during  the  'incident,'  as  being  still 
'insurers'  of  it,  and  on  the  other  hand  affording  the  paasenger  all 
reasonable  facilities  for  the  steps  necessary  to  the  continuance  of 
his  journey. 

It  is  important  to  observe  that  the  'journey'  from  the  point  of 
view  of  the  passenger,  as  representing  the  whole  course  of  the 
transaction  during  which  the  Company  are  bailees  for  value  of 
himself  or  of  any  part  of  his  baggage,  is  by  no  means  synonymous 
with  the  'journey'  or  'transit'  with  which  the  Company  are  con- 
cerned as  common  carriers.  The  acts  last  mentioned  are  unquestion-n 
ably  incidents  of  the  transit  during  which  the  safety  of  the  labelled 
l>&ggc%e  Is  insured ;  while  those  suggested  by  the  Master  of  the^ 
KoUs — the  purchase  of  refreshments  and  newspapers  (which  a  large 
propoiiion  of  passengers  obtain  elsewhere  or  dispense  with  alto- 
gether), the  walking  about  the  Company's  platform  in  search  of 
a  friend,  and  a  dozen  other  acts  of  the  kind  which  will  readily 
occur  to  the  reader,  though  natural  enough  acts  for  the  pas^ 
senger  under  the  circumstances  to  perform,  are  so  far  from 
being  'incidents'  of  the  journey  in  the  latter  sense  that  they 
would  appear  primd  facie  not  even  to  be  '  necessary  acts '  fronv 
the  passenger's  own  point  of  view.  But  assuming  it  to  be 
decided  that  these  so-called  'incidents'  do  form  an  essential, 
part  of  the  journey  or  'transit'  in  any  senie  (and  for  this  the 
case  before  us  seems  to  be  the  first  and  the  only  direct  author^ 
ity),  the  result  follows  clearly  enough  that  the  Company  are 
bound  to  provide  porters  to  attend  upon  passengers,  and  take 
charge,  if  required,  of  their  'hand-baggage'  during  these  'inci- 
dents.' Now  the  first  thing  that  will  strike  us  is  that  the 
Bailway  Company  do  not  as  a  matter  of  fact  make  such  provision 
as,  according  to  this  decision,  they  are  legally  bound  to  make. 

luggage  is  at  any  given  moment  ?  I  direct  the  porter  to  label  packages  A  and  B,  and 
express  a  wish  to  Save  package  C  with  me  in  the  carriage.  I  cannot  ti3:e  back  A  and  B 
and  put  them  where  I  please  without  altering  my  whole  relation  to  the  Company  in 
respect  of  them :  argal  they  are  at  the  present  moment  under  the  Company*8  control. 
The  porter,  similarly,  as  the  Company's  agent,  cannot  remove  package  C  and  put  it  in  the 
Tan  or  elsewhere  without  my  leave ;  in  fact  he  depends  on  my  instructions.  Therefore  Q 
is  still  under  my  control.  'But  A^  B  and  C? are  all  on  the  same  trolly.*  That  is  a  mere 
accident.  So  might  all  three  be  on  the  roof  of  a  coach  together.  There  is  no  magic 
in  the  place  of  carriage.  See  BohiMon  v.  Dunmore,  ante,  and  remarks  of  Cockbom  C.  J.^ 
MwMter  v.  8.  E,  By.,  4  C.  B.,  N.  S.  at  p.  696. 
VOL.  II.  K  k 
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As  a  Company  they  do  not  contemplate  the  rendering  of  such 

services  to  the  passenger  as  were  required  by  the  plaintiff  in  the 

present  ease.     Their  bye-laws  expressly  exclude  it,  and  their 

regulations  forbid  it.     Again,  could  they  be  expected  to  make 

such  provision  1    Lord  Justice  Lopes  thinks  not:  his  lordship,  in 

his  judgment,  suggests  that  if  the  Railway  Company  did  do  so, — ^that 

if,  for  instance,  they  were  to  provide  porters  to  take  charge  for  the 

period  of  ten  minutes  of  the  hand-baggage  of  passengers, — ^  it  is 

difficult  to  see  how  the  bunnesi  of  a  Railtcay  Company  (which  words 

are  worthy  of  note)  could  be  carried  on'     Surely  it  is  clear  that  if 

the  services  which  the  plaintiff  required  could  in  all  cases  be 

demanded  as  of  right,  the  staff  of  most  Railway  Companies  would 

require  to  be  at  least  trebled  or  quadrupled  in  order  to  meet  the 

possible  calls  upon  it.    And  the  natural  deduction  from  the  existing 

state  of  things  is  that  no  such  call  is  in  fiEict  made  upon  them.    This 

is  a  question  of  usage.    And  probably  no  usage  is  more  stereotyped 

or  more  notorious  than  that  of  the  railway  traveUer  in  the  year 

1886.    To  begin  with — the  large  majority  of  such  travellers,  it  is 

submitted,  retain  as  *  hand-baggage '  only  such  small  and   light 

articles  as  they  can  conveniently  carry  and  '  look  after '  themselves 

during  the  five  or  ten  minutes  which  they  would  ordinarily  employ 

in  the  process  of  taking  a  ticket,  or  doing  any  other  necessary  act 

incidental  to  the  journey.    The  Railway  Company  signify  to  their 

customer  in  the  dearest  manner  possible,  'If  you  wish  your 

luggage  warehoused,  we  will  warehouse  it  on  certain  terms ;  if  you 

wish  it  carried  and  insured,  we  will  so  carry  and  insure  it,  if  it  is 

delivered  to  us  for  that  purpose ;  or  you  can,  subject  to  certain 

restrictions  ^,  take  it  with  you  in  the  carriage :  but  one  of  these 

courses  you  must  adopt,  and  having  once  elected  to  retain  control 

of  part  of  your  baggage,  you  cannot,  merely  because  one  of  our 

servants  employs  his  spare  time  in  attending  upon  you,  impose 

upon  us,  whenever  it  suits  your  convenience,  a  twofold  liability 

which  we  never  intended  to  undertake.'     We  venture  to  submit 

that  the  ordinary  railway  passenger  fully  understands  this  to  be 

the  only  natural  construction   to  be  put  upon  the  Company's 

notices  and  declarations,  that  he  does  deliberately  adopt  one  of  the 

>  The  jory  in  Bergheim^t  om«  found  thikt  the  '  proper  pUoe  *  for  the  plmintifTs  beg  wm 
the  'oompeitment*  and  not  the  'van.*  The  Company — m  has  been  nid,  IfwMler  t. 
8,  E,  Mjft  ante— cannot  compel  the  paieenger  to  oairy  any  of  his  *  penonal  luggage  *  at 
hU  own  risk  (i.  e.  in  the  carriage  with  him).  Preenmably  they  can  compel  him  to  cany 
it  in  the  van  when  the  carriage  of  it  eliewhere  would  interfere  with  the  comfort  ol  ofkher 
pasiengen.  *  Prooer '  in  the  finding  quoted  aboTe  appcare  from  the  contert  to  mean 
'  ordinary.'  Sara  (not  fragile)  and  heavy  baggage  cTen,  which  perhape  on  principle 
ought  to  be  carried  in  the  ran,  is  now  constanUy  taken  with  the  passenger  in  the  car- 
riage in  order  to  sare  the  time  and  trouble  otherwise  occupied  in  obtidning  dcdiYeiy 
from  the  Company  at  the  terminus  of  the  journey.  Perhaps  a  queeUon  may  aonie  ^y 
arise  ai  to  the  reasonableness  of  this  usage.    See  note  a  on  p.  479, 
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three  courses  proposed  to  him,  in  relation  to  each  several  part  of 
his  baggage,  and  that  where  after  such  election  he  entrusts  hand- 
baggage  to  a  porter,  as  the  plaintiff  did  in  the  present  case,  he  does 
so  fully  realising  that  inasmuch  as  the  Company  and  their  servants 
have  no  right  to  do  anything  with  the  baggage  without  his  (the 
passenger  s)  further  instructions,  therefore  it  is  he  himself  and  not 
the  Company  who  are  to  be  considered  as  having  the  control  of  it. 
But,  theorizing  apart,  we  have  the  conduct  of  the  parties  in  the 
present  case  to  consider.  The  plaintiff  (and  she  did  only  what  any 
other  passenger  in  the  same  circumstances  would  probably  have 
done)  not  only  delivered  her  hand-baggage  to  the  porter — she  first 
distinguished  it  firom  the  labelled  luggage.  Had  she  merely  said, 
*  This  is  my  luggage :  I  am  going  to  Bristol,'  all  her  three  packages 
would  no  doubt  have  been  labelled,  and  put  in  the  van.  But  she  adds 
explicitly,  *  These  two  only  are  to  go  (in  the  Company's  custody)  in  the 
van ;  the  third — the  bag — is  to  go  (in  my  custody)  in  the  carriage.' 
Now,  according  to  the  Master  of  the  Rolls,  the  hand-baggage,  under 
the  above  circumstances,  was  in  the  same  position  as  the  labelled 
baggage, '  m  the  possession  of  the  Company  for  the  purposes  of  the 
transit,'  which '  was  all  this  time  proceeding  subject  to  the  ordinary 
delays.'  If  the  plaintiff  or  the  railway  porter  were  under  that 
impression,  they  must  have  thought  that  the  official  labelling  meant 
nothing.  But  is  it  not  far  more  probable,' /?riin^/a^,  that  the  idea 
in  the  plaintiff's  mind  was  (what  we  submit  to  be  the  correct  view 
of  the  case)  that  just  as  baggage  on  its  way  to  the  van  is  in  the  same 
position  legally  as  if  it  were  already  in  the  van,  so  baggage 
on  its  way  to  the  carriage  is  in  the  same  position  as  if  it  were 
already  in  the  carriage,  and  that  therefore,  from  the  point  when 
she  gave  the  above  directions,  she  would  have  to  look  after  th& 
'  hand-baggage'  herself?  At  any  rate,  her  further  conduct  is  not 
inconsistent  with  such  a  view.  She  tells  the  porter  why  the  bag  is 
to  be  left  with  him,  what  she  is  going  to  do,  and  when  and  where 
she  will  expect  to  meet  him  and  the  bag  again.  All  this  is  natural 
enough.  It  shows,  however,  that  the  plaintiff's  conduct  (to  her  own 
knowledge)  required  some  explanation,  i.e.  that  it  had  reference  to 
something  outside  the  ordinary  and  necessary  routine  of  the  railway 
porter's  duty,  just  in  the  same  way  as  the  cause  of  that  conduct,  the 
plaintiff's  search  for  her  husband,  was  not  (as  we  submitted  above) 
an  '  incident  of  the  journey.'  But  this  is  not  all.  The  plaintiff 
asked  the  Company's  servant  explicitly, '  if  it  would  be  safe  to  leave 
the  Gladstone  bag  with  him ; '  and  the  answer  was  that '  it  would 
be  quite  safe.'  The  plaintiff  clearly  did  not  rest  satisfied  with  the 
fact  that  the  bag  was  in  the  hands  of  an  individual  who  was  also 
one  of  the  Company's  servants  and  in  or  upon  one  of  the  Company's 

K  k  2 
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duis  1m  ToitoTM  MM  ffSft^T  Uurs  vowfM.  Ill  ne  doirent  pai  6tre  iiiooinbranta  ni 
€Xo6det  le  poida  vonla  par  les  r^lements.*  For  theM  and  all  objecto  '  dont  lea  voyageiiza 
ne  M  deMaiaisMiii  paa/  the  Company  incur  no  liability.  Jiirifprudenoe  G^n^mle,  Tom. 
44  (63),  Toiria  par  Chem.  de  F.,  450,  etc.  On  whole  aubjeot,  ef.  Cod.  Oit.  Art.  178a; 
Cod.  Cconm.  91 ,  and  notes  of  Dallos  and  Verg^.  In  Allgemein  Dentsch.  Handel ngeietfr- 
bnoh  Kammentar  von  Blakowar,  Art  425  (p.  317)  we  £&d  '  Fdr  Verlott^  etc.  Ton  Bda- 

Slick  welohe  n.  mm  lYansport  aufg^eben  lit,  nnr  gehaftet  werde  wenn  ein  Ver- 
olden  der  Bahnrerwaltimff . . .  naohgewiesen  wird.*  J^d  10  with  artielea  '  welche  sich 
in  Beiieqaipagen  tragen;  well  bei  dem  nicht  (ibeifegebenen  OepXeke^ Ton  einer  Haftmtg 
av  reofpto  kdnne  nioht  die  Bade  Min.* 
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THE  MYSTERY  OF  SEISIN. 

ANY  one  who  came  to  the  study  of  Coke  upon  Littleton  with 
some  store  of  modem  legal  ideas  but  no  knowledge  of  English 
Heal  Property  Law  would,  it  may  be  guessed,  at  some  stage  or 
another  in  his  course  find  himself  saying  words  such  as  these : — 
'  Evidently  the  main  clue  to  this  elaborate  labyrinth  is  the  notion 
of  seisin.  But  what  precisely  this  seisin  is  I  cannot  telL  Owner- 
ship I  know  and  possession  I  know,  but  this  tertium  guid,  this 
seisin,  eludes  me.  On  the  one  hand  when  Coke  has  to  explain 
what  is  meant  by  the  word  he  can  only  say^  that  it  signifies 
possession,  with  this  qualification  however  that  it  is  not  to  be  used 
of  movables  and  that  one  who  claims  no  more  than  a  chattel  in- 
terest in  land  can  not  be  seised  though  he  may  be  possessed.  But 
on  the  other  hand  if  I  turn  from  definitions  to  rules  then  certainly 
seisin  does  look  very  like  ownership,  insomuch  that  the  ownership 
of  land  when  not  united  with  the  seisin  seems  no  true  ownership.' 

The  perplexities  of  this  imaginary  student  would  at  first  be 
rather  increased  than  diminished  if  he  convinced  himself,  as  I  have 
convinced  myself  and  tried  to  convince  others,  that  the  further 
back  we  trace  our  legal  history  the  more  perfectly  equivalent  do 
the  two  words  aeuin  and  jpoMession  become,  that  it  is  the  fifteenth 
century  before  English  lawyers  have  ceased  to  speak  and  to  plead 
about  the  seisin  (thereby  being  meant  the  possession)  of  chattels  ^ 
Certainly  as  we  make  our  way  from  the  later  to  the  older  books 
we  do  not  seem  to  be  moving  towards  an  age  when  there  was 
some  primeval  confusion  between  possession  and  ownership.  We 
find  ourselves  debarred  from  the  hypothesis  that  within  time  of 
memory  these  two  modem  notions  have  been  gradually  extricated 
from  a  vague  ambiguous  seisin  in  which  once  they  were  blent.  Isi 
Bracton's  book  the  two  ideas  are  as  distinct  irom  each  other  as  they 
can  possibly  be.  He  is  never  tired  of  contrasting  them.  In  seasoni 
and  (as  the  printed  book  stands)  out  of  season  also,  he  insists  that 
aeisina  or  possessio  is  quite  one  thing,  dominium  or  j^oprietas  quite 

*  Co.  Lit.  17  a,  153  a,  300  b. 

'  Law  Qnartorly  Review,  July,  1885.  The  Seisin  ofChatteli,  I  am  Indebted  to  Mr. 
M.  M.  Bigcdow,  Mr.  H.  W.  Elphinatone,  and  a  learned  critio  in  the  iSolidtors*  Journal 
for  several  new  example!,  both  very  early  and  very  late,  of  the  me  of  the  word  seisin  in 
connection  with  chattels.  (See  Litt.  sec.  177,  also  Pauls  v.  Moodie,  2  Roll.  Rep.  131.) 
But  as  to  the  nsage  of  the  thirteenth  oentmy,  I  have  now,  after  having  copied  mora 
than  a  thousand  oases,  no  doubt  whatever:  the  words  possideo,  possessio  are  extremely 
lare,  but  one  can  be  seised  of  anything,  even  of  a  wife  or  of  a  husband.  I  have  known 
a  woman  assert,  in  proof  of  her  marriage,  that  she  remamed  seised  of  her  husbaiid*t  body 
after  his  death. 
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anoiher.    He  can  say  with  Ulpian,  Nihil  commune  habei  poitenio  eum 
proprietate^. 

There  are  some  perhaps  who  would  have  for  the  student's  question- 
ings a  ready  and  brief  answer,  satisfactory  to  themselves  if  not 
to  him.  If,  they  would  say,  you  are  thinking  of  ownership  and 
applying  that  notion  to  English  land,  you  indeed  disquiet  yourself 
in  vain ;  dismiss  the  idea ;  it  is  not  known,  never  has  been  known« 
to  our  law ;  land  in  this  country  is  not  owned,  it  is  holden,  holden 
immediately  or  mediately  of  the  king.  The  questioner  might  be 
silenced ;  I  doubt  he  would  be  convinced.  In  the  first  place  he 
might  urge,  and  it  seems  to  me  with  truth,  that  the  theory  of 
tenure,  luminous  as  it  may  be  in  other  directions,  sheds  no  one  ray 
of  light  on  the  strangest  of  the  strange  effects  which  seisin  and 
want  of  seisin  had  in  our  old  law.  In  the  second  place  he  might 
appeal  to  authority  and  remark  that  Coke,  who  presumably  knew 
some  little  of  tenures,  speaks  freely  and  without  apology  of  the 
ownership  and  even  the  'absolute  ownership'^  of  land,  while  as 
to  Bracton,  who  lived  while  feudalism  was  yet  a  great  reality,  for 
lands  and  for  chattels  he  has  the  same  words,  to  wit,  dominium  and 
froprieta^. 

But  it  may  well  be  said,  and  this  brings  us  to  more  profitable 
doctrine,  that  English  law  knew  no  true  ownership  of  land  because 
the  rights  of  a  landowner  who  was  not  seised  fell  far  short  of  our 
modem  conception  of  ownership.  Deprive  the  tenant  in  fee  simple 
of  seisin,  and  he  is  left  with  a  right  of  entry.  Even  now  this 
would  be  the  most  technically  correct  description  of  his  right. 
Until  lately  his  right  might  undergo  a  still  further  degradation ; 
from  having  been  a  right  of  entry  it  might  be  debased  into  a  mere 
right  of  action. 

Now  it  is  to  the  nature  of  these  rights,  whether  we  call  them 
ownership  or  no,  or  rather  to  one  side  of  their  nature,  that  I  would 
here  draw  attention.  To  simplify  matters  as  much  as  possible 
we  may  for  the  moment  leave  out  of  account  all  estates  and  inter- 
ests less  than  fee  simple.  The  question  then  becomes  this,  what 
is  the  nature  of  the  rights  given  by  our  old  law  to  a  person  who 
is  lawfully  entitled  to  be  seised  of  land  in  fee  simple  when  as  a 
matter  of  fact  some  other  person  is  seised  ?  or  (to  use  words  which 
will  not  be  misunderstood  though  they  are  not  the  proper  words 
of  art)  what  is  the  nature  of  the  rights  of  an  absolute  owner  when 
some  stranger  is  in  possession  ? 

Such  a  student  as  I  have  imagined  might  well  be  prepared  to 
find  that  possession  by  itself,  or  possession  coupled  with  certain 

^  Bncton,  f.  113,  from  Dig.  41.  2  (de  aoqnxr.  Ttl  unit.  poM.)  la.  f  i. 
*  Co.  Lit.369«»  17a,  b. 
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other  elements  such  as  good  faith  and  colour  of  title,  or  possession 
continued  for  a  certain  period,  would  have  certain  legal  effects, 
effects  which  would  consist  in  protecting  the  possessor  against  mere 
trespassers,  in  entitling  him  to  recover  possession  if  ejected  by 
a  stranger,  in  depriving  the  true  owner  of  any  right  to  obtain 
possession  save  by  recourse  to  the  courts,  in  at  last  depriving 
that  owner  of  all  right  whatever  and  conferring  on  the  possessor 
a  title  good  against  all  men.  He  might  expect  too  that  in  a  system 
rich  in  definite  forms  of  action,  some  possessory  some  proprietary, 
the  outcome  of  different  ages,  these  effects  would  be  very  compli- 
cated ;  and  certainly  he  would  not  be  disappointed.  He  would,  for 
example,  find  the  ousted  owner  gradually  losing  his  remedies  one 
by  one,  first  the  remedy  by  self-help,  then  the  possessory  assizes, 
then  the  writs  of  entry,  lastly  the  very  writ  of  right  itself.  He 
would  here  find  much  to  puzzle  him,  for  the  rules  as  to  the  conversion 
of  a  right  of  entry  into  a  right  of  action  seem  to  us  quaint  and 
arbitrary.  Still  all  these  manifold  and  complex  effects  of  possession 
and  dispossession,  seisin  and  want  of  seisin,  are  of  a  kind  known 
and  intelligible,  partly  due  to  formalities  of  procedure  and  statutory 
caprices,  but  tending  in  the  main  to  protect  the  possessor  in  his 
possession  and  uphold  the  public  peace  against  violent  assertions 
of  proprietary  right;  analogies  may  be  found  in  other  systems 
of  law  modem  as  well  as  ancient. 

But  this  is  far  from  all.  Seisin  has  effects  of  a  quite  other  kind. 
The  owner  who  is  not  seised  not  only  loses  remedies  one  by  one  but 
he  seems  hardly  to  have  ownership,  and  this,  not  because  all  lands 
are  held  of  the  king,  but  because  as  regards  such  matters  as  the 
alienation,  transmission,  devolution  of  his  rights  he  seems  to  be  in 
a  quite  different  position  from  that  in  which  we  should  expect  to 
find  a  person  who,  though  he  has  not  possession,  has  yet  ownership. 
Let  a  few  rules  be  repeated  that  were  law  until  but  a  short  while 
since.  They  are  well  known,  but  it  may  be  worth  while  to  put 
them  together,  for  they  make  an  instructive  whole. 

(i)  Until  the  ist  of  October  1845,  a  right  of  entry  could  not  be 
alienated  among  the  living  ^.  In  other  words,  the  owner  who  is  not 
seised  has  nothing  to  sell  or  to  give  away. 

An  explanation  of  this  rule  has  been  found  in  the  law*s  dislike 
of  maintenance.  It  may  be  given  in  the  words  of  Sir  James  Mans- 
field : — '  Our  ancestors  got  into  very  odd  notions  on  these  subjects, 
and  -^ere  induced  by  particular  causes  to  make  estates  grow  out  of 
wrongful  acts.  The  reason  was  the  prodigious  jealousy  which  the 
law  always  had  of  permitting  rights  to  be  transferred  from  one 
man  to  another,  lest  the  poorer  should  be  harassed  by  rights  being 
^  8  &  9  Vict.  c.  106,  MC.  6. 
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transferred  to  more  powerful  persons  ^/  This  bit  of  rationalism  is 
of  respectable  antiquity ;  it  is  certainly  as  old  as  Coke's  day  ^ ;  and 
true  it  is  that  at  one  time  our  laws  did  manifest  a  great,  bat 
seemingly  most  reasonable  ^  jealousy  of  maintenance  and  champerty, 
of  bracery  and  the  buying  of  pretenced  titles.  But  still  the  ex- 
planation seems  insufBcient.  Its  insufficiency  will  be  best  seen 
when  we  pass  to  some  other  rules.  In  passing,  however,  let  us 
notice  how  deeply  rooted  in  our  old  law  this  rule  must  be.  We 
oome  upon  it  directly  we  ask  the  simplest  question  as  to  the  means 
of  transferring  ownership.  What  is  the  one '  assurance,'  the  one 
means  of  passing  ownership,  known  to  the  common  law?  Why,  if 
we  leave  out  of  account  litigious  proceedings  real  or  fictitious,  it  is 
the  feoffment,  and  there  must  be  livery  of  seisin,  that  is,  delivery 
of  possession.  One  cannot  deliver  possession  to  another  when  a 
third  person  is  possessing;  so  a  right  of  entry  cannot  but  be 
inalienable.  Or  put  it  this  way :  our  old  law  has  an  action  which 
is  thoroughly  proprietary,  which  raises  the  question  of  most  mere 
right,  the  writ  of  right,  tibe  only  hope  of  one  who  cannot  base  his 
claim  on  a  recent  possession.  Yet  even  in  the  writ  of  right  the 
demandant  must  count  upon  his  own  seisin  or  on  the  seisin  of 
some  ancestor,  and  thence  deduce  a  title  by  descent;  he  cannot 
count  on  the  seisin  of  a  donor  or  vendor,  'for  the  seisin  of  him 
of  whom  the  demandant  himself  purchased  the  land  availeth  not*.' 
This  is  a  rule  which  can  be  traced  from  Coke  to  Bracton  ^,  a  rule 
of  procedure,  be  it  granted,  but  a  rule  which  shows  plainly  that  he 
who  has  no  seisin  has  nothing  that  he  can  give  to  another.  But  to 
this  matter  of  alienation  inter  vivos  we  will  return. 

(2)  Before  the  ist  of  January  1838*  a  right  of  entry  could  not 
be  devised  by  will.  About  devises  of  course  we  cannot  expect 
much  ancient  common  law.  The  question  depended  on  the  meaning 
of  the  statutes  of  1540^  and  1542*;  but  the  manner  in  which  these 
statutes  were  interpreted  is  worthy  of  note.  Throughout  the  verb 
used  of  the  person  who  is  empowered  to  make  a  will  is  the  verb  to 
have.  The  person  who  has  any  manors,  lands,  tenements  or  heredi- 
taments may  dispose  of  them  by  will.  But  though  some  modem 
judges  did  not  much  like  the  interpretation,  still  the  old  interpreta- 
tion was  that  the  disseised  owner  has  not  any  land,  tenement,  or 
hereditament,  and  therefore  has  nothing  to  leave  by  his  will  *.    A 

^  Ooodrtght  ▼.  Forrester,  i  Tkont,  613. 

'  Co.  lit.  213  b;  Lampet'e  Cote,  10  Bep.  48  ft. 

*  Stubbf,  Conirt.  Hist.  §  295. 

«  Co.  lit.  393  a.  »  Brftoton,  f.  376, 

*  I  Vio.  cap.  96.  we.  3.  ^  39  Hen.  VIII,  cap.  i.  *  34  Hen.  Till,  enp.  %. 

*  Hie  oMet  are  ooUeoted  in  Jannan  on  Will*,  4th  ed.,  toI.  i,  pp.  49^  50.  PertuBpe 
they  leave  open  some  qneitioni  wUoh  wiU  nerer  now  be  aniwered.  Bat  the  maw 
doctrine  teems  beyond  dispute.    See  Co.  3  Rep.  35  a. 
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ease  from  the  year  1460  shows  plainly  that  before  the  statutes  a 
similar  rule  prevailed ;  to  give  validity  to  a  devise  under  local 
custom  it  was  essential  that  the  testator  should  die  seised,  though 
it  was  doubted  whether  he  need  be  seised  when  making  the  will  \ 

(3)  Until  the  ist  of  January  1834'  ^eisina  fecit  Hipitem.  Now  this 
when  duly  considered  seems  a  very  remarkable  rule,  for  it  comes 
to  this,  that  a  landowner  who  has  never  been  in  possession  has  no 
right  that  he  can  transmit  to  his  heir,  or  in  other  words,  that 
ownership  is  not  inheritable.  Such  a  person  may  be  (to  use  a 
venerable  simile)  the  passive  *  conduit-pipe '  through  which  a  right 
will  pass,  but  no  one  shall  ever  get  the  land  by  reason  that  he  was 
this  man's  heir ;  a  successful  claimant  must  make  himself  heir  to 
one  who  was  seised.  But  what  explanation  have  we  for  this  ?  A 
fear  of  maintenance  very  obviously  fails  us,  and  as  it  seems  to  me 
feudalism  must  fail  us  also,  unless  we  are  to  suppose  a  time  when 
seisin  meant  not  mere  possession  but  possession  given,  or  at  least 
recognized,  by  the  lord  of  the  fee.  But  for  imagining  any  such 
time  we  have  no  warrant.  It  seems  law  from  the  first  that  the 
rightful  tenant  can  be  disseised,  though  the  lord  be  not  privy  to  the 
disseisin,  and  that  the  disseisor  will  be  seised  whether  the  lord 
like  it  or  no. 

And  to  constitute  a  new  stock  of  descent  a  very  real  possession 
was  necessary.  The  requisite  seisin  was  not  a  right  which  could 
descend  from  father  to  son ;  it  was  a  pure  matter  of  fact.  Even 
though  there  was  no  adverse  possessor,  even  though  possession  was 
vacant,  the  heir  was  not  put  into  seisin  by  his  ancestor's  death ;  an 
entry,  a  real  physical  entry,  was  necessary.  We  all  know  the  old 
story  of  the  man  who  was  half  inside  half  outside  the  window,  and 
who  was  pulled  out  by  the  heels.  It  was  certainly  a  nice  problem 
whether  he  possessed  corpore  as  well  as  animo  ;  but  at  any  rate  on 
this  depended  the  question  whether  he  had  been  seised  and  could 
maintain  the  novel  disseisin  against  those  who  extracted  him^. 

(4)  The  Dower  Act  of  1833*  for  the  first  time  gave  a  widow 
dower  of  a  right  of  entry ;  but  for  that  statute  the  widow  of  one 
who  has  not  been  seised  goes  unendowed.  It  is  true  that  in  this 
case  *  a  seisin  in  law  or  a  civil  seisin '  would  answer  the  purpose  of 
'a  seisin  in  deed^'  But  this  ^seisin  in  law'  only  existed  when 
possession  was  in  fact  vacant.  A  man  was  seised  neither  in  fact 
nor  yet  in  law  if  some  other  person  had  obtained  and  was  holding 
seisin.  If  such  an  one  did  not  get  seisin  during  the  coverture  his 
wife  would  get  no  dower. 

>  Y.  B.  39  Hen.  VI.  f.  i8  (Mich.  pi.  23). 

*  3  ft  4  WiU.  4.  c  106 ;  Co.  Lit.  lib.  *  8  Am.  f.  17,  pi.  17. 

*  3  ft  4  Will.  4.  oftp.  105.  *  Co.  Lit.  31  a. 
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Here  it  may  be  remarked  that  seisin  did  to  some  extent  become 
a  word  with  many  meanings  or  rather  shades  of  meaning.  The 
seisin  which  is  good  enough  for  one  purpose  is  insufficient  for 
another.  '  What  shall  be  said  a  sufficient  seisin '  to  give  dower,  to 
give  curtesy,  to  constitute  a  stock  of  descent,  to  maintain  a  writ  of 
right  ^ — each  of  these  questions  has  its  own  answer.  But  I  believe 
that  the  variations  are  due  (i)  to  the  treatment  of  cases  in  which 
no  one  has  corporeal  possession  of  the  lands,  and  (2)  to  the  applica- 
tion of  the  idea  of  possession  to  subjects  other  than  lands,  namely, 
the  incorporeal  hereditaments,  an  application  which  must  neces- 
sarily be  difficult  and  may  easily  be  capricious.  No  fictitious 
seisin  in  law  was,  so  far  as  I  am  aware  ^  ever  attributed  to  one 
who  however  good  his  title  was  clearly  dispossessed,  to  one  whose 
land  was  being  withheld  from  him  by  a  stranger  to  the  title.  And 
the  '  seisin  in  law '  may  well  set  us  thinking.  When  we  hear  that 
A  iB  JB  in  law  we  can  generally  draw  an  inference  about  past 
history: — it  has  been  found  convenient  to  extend  to  ^  a  rule 
which  was  once  applied  only  to  things  which  were  £  in  deed  and 
in  truth ;  in  short,  there  was  a  time  when  A  was  not  £  even  in  law. 
For  a  few  but  by  no  means  all  purposes  we  may  say  with  the  old 
French  lawyers,  4e  mort  saisit  le  vif ;'  the  seisin  in  law  would,  e.g. 
give  dower,  but  it  would  not  make  a  stock  of  descent 

(5)  '^0  gi^®  ^  husband  curtesy  seisin  during  the  coverture  was 
necessary.  This  rule  has  never  yet  been  abolished,  though  it  has  been 
somewhat  concealed  from  view  both  by  Equity  and  by  statutes. 

So  far  we  have  been  concerned  with  rules  which  are  still  generally 
known,  and  one  of  them,  the  rule  about  curtesy,  has  not  yet  become 
a  matter  for  the  antiquary.  It  now  becomes  desirable  to  glance  at 
some  obscurer  topics.  Since  we  are  sometimes  assured  that  in  one 
way  or  another  the  strange  effects  of  seisin  and  want  of  seisin  are 
due  ^  feudalism,  we  ought  to  ask  how  the  rights  of  a  lord  were 
affected  by  the  fact  that  'the  very  tenant,'  the  true  owner,  waa  out 
of  seisin  and  some  other  person  in  seisin. 

Suppose  tenant  in  fee  simple  is  disseised  and  then  dies  without 
an  heir,  what  can  be  plainer  on  feudal  principles  (feudal  principles 
as  understood  in  these  last  times)  than  that  the  land  will  escheat 
to  the  lord,  that  the  lord  will  be  able  to  recover  the  land  from  the 
disseisor  or  from  any  person  who  has  come  to  the  land  through 
or  under  the  disseisor?  But  such  was  not  the  law  even  in 
the  last,  even  in  the  present  century,  and  if  it  be  law  now,  a 
point  about  which  I  had  rather  say  nothing,  this  must  be  the 

^  Co.  lit.  15  b,  29  a,  31  A,  181  ft. 

*  It  nuij  be  more  to  the  point  that  Mr.  Challia  (Real  Property,  p.  iSa)  baa  written  to 
the  lame  effect.    See  Leetek  ▼.  Jap,  9  C.  D.  42. 
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result  either  of  the  statutes  which  have  deprived  feoffinents  and 
descents  of  their  ancient  efBcacy  or  else  of  a  convenient  forgetful- 
ness.  In  Coke's  day  it  seems  to  have  been  settled  that  from  the 
original  disseisor  the  lord  could  obtain  the  land  either  by  entry 
or  by  action  (writ  of  escheat),  provided  that  he  had  not  accepted 
the  disseisor  as  tenant.  If  however  before  the  death  of  the 
disseisee  the  disseisor  made  a  feoffment  in  fee,  or  died  seised 
leaving  an  heir,  there  was  no  escheat  at  all,  'because  the  lord 
bad  a  tenant  in  by  title;'  he  had,  that  is,  a  tenant  who  could 
not  personally  be  charged  with  any  tort.  Of  a  right  of  action, 
as  distinguished  from  a  right  of  entry,  there  was  no  escheat; 
*such  right  for  which  the  party  had  no  remedy  but  by  action 
only  to  recover  the  land  is  a  thing  which  consists  only  in  privity, 
and  which  cannot  escheat  nor  be  forfeited  by  the  common  law^.' 
What  is  more,  it  had  been  held  that  the  most  sweeping  general 
words  in  acts  of  attainder  would  not  transfer  such  rights  to  the 
crown;  they  were  essentially  inalienable,  intransmissible  rights. 

But  if  we  go  behind  Coke  we  find  that  so  far  from  the  law 
having  been  gradually  altered  to  the  detriment  of  the  lords,  if 
altered  at  all  it  had  been  altered  to  their  profit.  We  come  to  a 
time  when  there  seems  the  greatest  uncertainty  whether  the  lord 
can  get  the  land  from  the  very  disseisor.  The  writ  of  escheat, 
his  only  writ,  distinctly  says  that  his  tenant  has  died  seised. 
I  do  not  wish  to  dogmatize  about  a  very  obscure  history,  but  it 
will  be  enough  to  say  that  under  Henry  VII  Brian  C.  J.  denied 
that  the  lord  could  enter  or  bring  action  against  the  disseisor'. 

It  was  so  with  the  other  feudal  casualties.  Coke  says^  that  if 
the  disseisee  die  having  still  a  right  of  entry  and  leave  an  heir 
within  age  the  lord  shall  have  a  wardship.  Doubtless  the  law 
was  so  in  his  day,  but  the  earliest  authority  that  he  cites  is  from 
the  reign  of  Edward  III  and  to  this  effect — '  In  a  writ  of  ward 
it  is  a  good  plea  that  the  ancestor  of  the  infant  had  nothing  in  the 
land  at  the  time  of  his  death  ;  for  if  he  was  disseised  the  lord  shall 
not  have  a  wardship,  neither  by  writ  of  ward  nor  by  seizing  him 

>  Windimier^a  Cote,  3  Bep.  a  b. 

'  It  mfty  be  oonvenient  if  I  here  ooUeot  in  chroiLQloffical  order  the  main  antboritiei^ 
M  to  eiohe»t  Mid  forfeiture  of  riffhte  of  entry  and  rights  of  action.  Beg.  Brev.  f.  164 
(F.  N.  B.  f.  144) ;  27  Am.  pL  32.  f.  136,  137 ;  Fits.  Abr.  Sntre  CongmOU,  pi.  38  fHil.  a. 
Bic.  a) ;  a  Hen.  4.  f.  8  (Mich.  pi.  37) ;  7  Hen.  4. 1  17  (Trin.  pi.  10) ;  3a  Hen.  6.  f.  a7 
(HiL  pi.  16),  comp.  litt.  see.  390 ;  37  Hen.  6.  f.  i  (Mich.  pi.  i) ;  15  Edw.  4.  f.  14  (Mich, 
pi.  17), per  Brian ;  6  Hen.  7.  f.  9  (Mich.  pi.  4) ;  10  Hen.  7.  f.  a7  (Trin.  pi.  13) ;  X3  Hen, 
7.  f.  7  (Mich.  pi.  3);  Bro.  Abr.  EteheU,  pi.  18;  Co.  lit.  a4oa,  a68a»b;  3  Inat.  19; 
3  Bep.  a,  3,  35*;  8  Rop.  4«^J  Hale^  P.  C.  Part  I,  ch.  a3;  Hawk,  P.  C.  Bk.  a,  ch.  49, 
■eo.  5:  Bwrg999  t.  Wheats^  Eden,  177,  a43.  It  will  be  noticed  that  none  of  thete 
autiioritiei,  except  perhapa  the  writ  in  the  Begiater,  is  older  than  the  middle  of  tha 
foorteenth  century. 

*  3  Bep.  35  a;  Co.  Lit.  76b. 
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[the  heir],  until  the  tenancy  is  recontinued^.'  But  at  all  events 
of  a  right  of  action  there  was  no  wardship.  On  the  other  hand, 
if  the  disseisor  died  without  an  heir  the  lord  got  an  escheat,  if 
the  disseisor  died  leaving  an  infeuit  heir  the  lord  got  a  wardship, 
though  in  either  case  his  rights  were  defeasible  by  the  disseisee.  In 
short,  the  lord  must  take  his  chance  ;  it  is  no  wrong  to  him  if  his 
tenant  be  disseised;  he  cannot  prevent  this  person  or  that  from 
acquiring  seisin,  yet  thus  he  may  be  a  great  loser  or  a  great 
gainer.    The  law  about  seisin  pays  no  regard  to  his  interests. 

There  is  another  side  to  the  picture  we  have  here  drawn.  He 
who  is  seised,  though  he  has  no  title  to  the  seisin,  can  alienate  the 
land;  he  can  make  a  feoffment  and  he  can  make  a  will  (for  he  who 
Aa9  land  is  enabled  to  devise  it  by  statute),  and  his  heir  shall  inherit, 
shall  inherit  from  him,  for  he  is  a  stock  of  descent ;  and  there  shall  be 
dower  and  there  shall  be  curtesy,  and  the  lord  shall  have  an  escheat 
and  the  king  a  forfeiture,  for  such  a  one  has  land  'to  give  and 
to  forfeit.'  This  may  make  seisin  look  very  much  like  ownership, 
and  in  truth  our  old  law  seems  this  (and  has  it  ever  been  changed  *  ?) 
that  seisin  does  give  ownership  good  against  all  save  those  who 
have  better  because  older  title.  Nevertheless  we  err  if  we  begin 
to  think  of  seisin  as  ownership  or  any  modification  of  ownership; 
after  all  it  is  but  possession.  A  termor  was  not  seised,  but  certainly 
he  could  make  a  feoffment  in  fee  and  his  feoffee  would  be  seised. 
This  seems  to  have  puzzled  Lord  Mansfield  \  and  puzzling  enough 
it  is  if  we  regard  seisin  itself  as  a  proprietary  right,  for  then  the 
termor  seems  to  convey  to  another  a  right  that  he  never  had. 
But  when  it  is  remembered  that  substantially  ieisin  is  possession, 
no  more,  no  less,  then  the  old  law  becomes  explicable.  My  butler 
has  not  possession  of  my  plate,  he  has  but  a'  charge  or  custody 
of  it ;  fraudulently  he  sells  it  to  a  silversmith ;  the  silversmith 
now  has  possession :  so  with  the  termor,  who  has'  no  seisin,  but  who 
by  a  wrongful  act  enables  another  to  acquire  seisin. 

But,  it  will  be  urged,  the  termor's  feoffee  (her4  is  the  difliculty) 
acquires  an  estate  in  fee  simple  and  no  less  estate  or  interest. 
Certainly,  and  what  of  the  silversmith  who  buys  of  the  fraudulent 
butler  1  He  has  possession,  and  in  a  certain  sense  he  possesses  as 
owner;  he  claims  no  limited  interest,  such  as  that  of  a  bailee, 
in  the  goods.  How  his  rights  would  best  be  described  at  the 
present  day  we  need  not  discuss,  but  it  seems  plausible  to  say 

^  Fiti.  Abr.  Oarde,  pi.  lo. 

*  Sm  A»ker  t.  Whitloek,  L.  B.  I  Q.  B.  i.    Uolmm,  Common  Law,  p.  244. 

*  I  refer  of  conrie  to  Taylor  ▼.  Horde,  i  Borr.  60^  a  oaie  which  profoundly  dimnitf  tfied 
the  great  oonTeyancers  of  the  Uat  century,  and  which  has  lately  pnt  Mr.  Ghallis  to  hit 
Gredc  (Beal  Property,  p.  329^.  Batler's  note  on  thii  caie  (Co.  lit.  530  b)  ieenw  to  me 
the  beet  modem  aocount  of  leitin  that  we  have. 
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that  at  least  if  an  innocent  purchaser,  he  has  ownership  good 
against  all  save  those  who  have  better  because  older  title^.  Re- 
garded from  this  point  of  view  the  termor's  tortious  feoffment  is 
no  anomaly.  It  is  true  that  in  our  modem  law  there  may  be 
nothing  very  analogous  to  the  process  whereby  an  infirm  title 
gained  strength  as  it  passed  from  man  to  man,  the  ousted  owner 
losing  the  right  to  enter  before  he  lost  the  right  of  action ;  still 
it  is  conceivable  that  in  the  interests  of  public  peace  law  should, 
for  example,  permit  me  to  take  my  goods  by  force  from  the  thief 
himself,  but  not  from  one  to  whom  the  thief  has  given  or  sold 
them,  nor  from  the  thief  s  executor.  Thus  would  my  entry  be 
tolled  and  I  should  be  put  to  my  action  '. 

But  this  by  the  way,  for  the  position  of  the  non-possessed  owner 
is  more  interesting  and  less  explicable  than  that  of  the  possessed 
non-owner.  Now  we  seem  brought  to  this,  that  ownership,  mere 
ownership,  is  inalienable,  intransmissible;  neither  by  act  of  the 
party  nor  by  act  of  the  law  will  it  pass  from  one  man  to  another. 
The  true  explanation  of  the  foregoing  rules  will  I  believe  be  found 
in  no  considerations  of  public  policy,  no  wide  views  of  social  needs, 
but  in  what  I  shall  venture  to  describe  as  a  mental  incapacity, 
an  inability  to  conceive  that  mere  rights  can  be  transferred  or  can 
pass  from  person  to  person.  Things  can  be  transferred;  that  is 
obvious ;  the  transfer  is  visible  to  the  eye ;  but  how  rights  ?  you 
have  not  your  rights  in  your  hand  or  your  pocket,  nor  can  you  put 
them  into  the  hand  of  another  nor  lead  him  into  them  and  bid 
him  walk  about  within  their  metes  and  bounds.  '  But,'  says  the 
accomplished  jurist,  Hhis  is  plain  nonsense;  when  a  gift  is  made 
of  a  corporeal  thing,  of  a  sword  or  a  hide  of  land,  rights  are 
transferred ;  if  at  the  same  time  there  is  a  change  of  possession,' 
that  is  another  matter ;  whether  a  gift  can  be  made  without  such 
a  change  of  possession,  the  law  of  the  land  will  decide ;  but  every 
gift  is  a  transfer  of  ownership,  and  ownership  is  a  right  or  bundle 
of  rights  ;  if  gift  be  possible,  transfer  of  rights  is  possible.'  That, 
I  should  reply,  doubtless  is  so  in  these  analytic  times ;  but  I  may 
have  here  and  there  a  reader  who  can  remember  to  have  experienced 
in  his  own  person  what  I  take  to  be  the  history  of  the  race,  who 
can  remember  how  it  flashed  across  him  as  a  truth,  new  though 
obvious,  that  the  essence  of  a  gift  is  a  transfer  of  rights.    You 

*  Holmes,  Common  Law,  p.  341. 

*  Coke  (Co.  Lit.  24$  b)  says  that '  by  the  ancient  law '  the  entry  of  the  dlsseiiee  war 
tolled  not  only  by  a  descent  cast,  bnt  by  the  disseisor's  feoffinent  followed  by  non-claim 
for  year  and  day.  There  was  very  similar  law  both  in  fVance  and  in  Germany,  as  may 
be  seen  at  large  in  Laband,  Die  VemagentreehiUehen  Klagen  and  Hensler,  Die  Gewere. 
I  haye  neyer  been  able  to  find  definite  authority  for  Coke*s  statement,  but  it  looks  to  me 
yery  probable.  It  depriyes  the  descent  cast  of  its  isolated  singularity,  and  fits  in  with 
the  learning  of  fines. 
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cannot  give  what  you  have  not  got: — this  seems  clear;  but  put 
just  the  right  accent  on  the  words  ^ve  and  ^oty  and  we  have  reverted 
to  an  old  way  of  thinking.  You  can't  give  a  thing  if  you  haven't 
got  that  thing,  and  you  haven't  got  that  thing  if  some  one  else 
has  got  it.  A  very  large  part  of  the  history  of  Real  Property  Law 
seems  to  me  the  history  of  the  process  whereby  Englishmen  have 
thought  themselves  free  of  that  materialism  which  is  natural  to 
us  all. 

But  it  will  be  said  to  me  that  this  would-be  explanation  is 
untrue,  or  at  best  must  take  us  back  to  a  merely  hypothetical  age 
of  darkness,  because  from  time  immemorial  there  were  rights  which 
could  be  transferred  from  man  to  man  without  any  physical  trans- 
fer of  things,  namely,  'the  incorporeal  hereditaments  which  lay 
in  grant  and  not  in  livery.'  In  truth  however  the  treatment  which 
these  rights  receive  in  our  oldest  books  is  the  very  stronghold  of 
the  doctrine  that  I  am  propounding.  They  are  transferable  just 
because  they  are  regarded  not  as  rights  but  as  things,  because 
one  can  become  not  merely  entitled  to,  but  also  seised  and  possessed 
of  them,  corporeally  seised  and  possessed.  Seisin,  it  may  be,  can- 
not be  delivered ;  I  cannot  put  an  advowson  into  your  hand,  nor 
can  an  advowson  be  ploughed  and  reaped ;  nevertheless  the  gift 
of  the  advowson  will  be  far  from  perfect  until  you  have  presented 
a  derk  who  has  been  admitted  to  the  church.  In  your  writ  of 
right  of  advowson  you  shall  count  that  on  the  presentation  of 
yourself  or  your  ancestor  a  clerk  was  admitted,  nay  more,  that 
your  clerk  exploited  the  church,  took  esplees  thereof  in  tithes, 
oblations  and  obventions  to  the  value  of  so  many  shillings^.  But 
we  may  look  at  a  few  of  these  things  incorporeal  a  little  more 
closely. 

And  first  then  of  seignories,  reversions,  remainders.  These,  it  is 
said,  lie  in  grant.  But  for  all  that  the  tenant  of  the  land  must 
attorn  to  the  grantee ;  the  attornment  is  necessary  to  perfect  the 
transfer  of  the  right.  Such  was  the  law  in  1705^  Whence  this 
necessity  for  an  attornment? 

It  may  be  replied  : — Here  at  all  events  is  a  feudal  rule.  Just  as 
(before  the  beginning  of  clear  history)  the  tenant  could  not  alienate 
the  land  without  the  lord's  consent,  so  in  the  reign  of  Queen  Anne 


*  Capiendo  inde  expleia ;  tUi  phme  oonyeyi  a  lenae  of  numifMi  and  SDOcenM 
aohievemeni.  When  the  pouesior  taket  a  crop  from  hii  land,  he  aohieveei  exploits  his 
■eisin ;  hii  seisin  is  now  explicit.  See  Skeat,  s.  ▼.  explicit^  exploit.  There  is  a  great 
mass  of  information  in  Duoange,  s.  t.  expletum.  Coke,  6 -Rep.  58.  gives  almost  the  trae 
meaning,  though  his  etymology  is  at  fault ;  he  derives  the  word  from  erpleo  (instead  of 
sxplico)  and  savs  that  the  grantee  of  a  rent  hath  not  a  perfect  and  ea^lete  or  complete 
esute  until  he  nath  reaped  the  esplees,  seilieet  the  profit  and  conmiodity  thereof. 

'  4  &  5  Ann.  0.  16.  sec.  9. 
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the  lord  could  not  alienate  the  seignory  without  the  tenant's  attorn- 
ment. There  was  a  personal  1  ond  between  lord  and  vassal ;  the 
need  of  attornment  is  to  start  with  the  need  of  the  tenant's  consent, 
though  certainly  in  course  of  time  he  could  be  compelled  to  give 
that  consent. 

Now  it  may  not  be  denied  that  in  this  region  feudal  influence 
was  at  work.  To  deny  this  one  must  contradict  Bracton.  But  the 
sufficiency  of  the  explanation  should  not  be  admitted  until  some 
text  of  English  law  is  produced  which  says  that  the  tenant  can  as 
a  general  rule  refuse  consent  to  an  alienation.  Bracton  does  say 
that  except  in  exceptional  cases  there  can  be  no  transfer  of  homage 
unless  the  tenant  consents;  on  the  other  hand  he  says  that  all 
other  services  can  be  transferred  and  the  tenant  shall  be  attorned 
vein  nolit  ^.  It  is  of  course  possible  to  regard  this  state  of  things  as 
transitional,  to  urge  that  in  Bracton's  day  the  tenant  had  ahready 
lost  a  veto  on  alienation  that  he  once  had ;  but  before  we  adopt 
this  theory  let  us  see  how  much  less  ground  it  covers  than  the 
rules  which  have  to  be  explained. 

{a)  The  doctrine  of  attornment  holds  good  not  only  of  a  seignory 
and  of  a  reversion  but  of  a  remainder  also  ^ ;  but  between  the 
remainderman  and  the  tenant  of  the  particular  estate  there  is  no 
tenure,  no  feudal  bond. 

(b)  Much  the  same  doctrine  holds  good  when  what  has  to  be  con- 
veyed is  the  land  itself  (immediate  freehold)  but  that  land  is  in  lease 
for  years.  Here  the  transfer  can  be  made  in  one  of  two  ways. 
There  may  be  a  grant  and  then  attornment  will  be  necessary^,  or 
there  may  be  a  feoffinent.  But  if  there  is  to  be  a  feoffment,  either 
the  termor  must  be  a  consenting  party  or  he  must  be  out  of  posses- 
sion^. If  the  termor  chooses  to  sit  upon  the  land  and  say  'I  will 
not  go  off  and  I  will  not  attorn  myself/  there  can  be  no  effectual 
grant,  no  effectual  feoffment ;  recourse  must  be  had  to  a  court  of 
law.  But  surely  it  will  not  be  said  that  in  the  days  of  true 
feudalism,  when,  as  we  are  told,  the  termor  was  regarded  much  as 
his  landlord's  servant,  he  had  a  legal  right  to  prevent  his  landlord 
from  selling  the  land  ? 

{c)  The  doctrine  of  attornment  holds  good  of  rents  not  incident 
to  tenure  *.  The  terre-tenant  will  not  hold  of  the  grantee  of  the 
rent,  nevertheless  he  must  attorn  if  the  grant  is  to  have  full  efficacy. 
Indeed  the  learning  of  rents  as  it  is  in  Coke^,  and  even  as  it  is  at 
the  present  day,  seems  to  me  very  suggestive  of  an  ancient  mode  of 

^  Bract.  1  81  b,  Sa.  The  writs  for  compelling  attomxnent  are  the  QmdjurU  elamai 
and  the  Fer  quae  Merviiia. 


*  Co.  lit.  309  a;  Lit.  sec.  569. 
»  lit.  sec  S07. 
»  Co.  lit.  311b. 

•Co.  Lit.  48  b; 

BettimoariVtCaiB,  2  Rep.  31,  39. 
*  Brediman'a  Case,  6  Bep.  56  b. 

VOL.  II. 
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thought  The  rent  is  regarded  as  a  thing,  and  as  a  thing  which  has 
a  certain  corporeity  (if  I  may  so  speak) ;  you  may  be  seised,  physi- 
cally possessed  of  it ;  you  have  no  actual  seisin  until  you  have 
coins,  tangible  coins,  in  your  hand.  On  getting  this  actual  seisin 
much  depended;  in  modem  times  a  vote  for  Parliament^.  An 
attornment  would  give  you  a  fictitious  *  seisin  in  law ;'  nothing  but 
hard  palpable  cash  would  give  you  seisin  in  fact.  Such  an  incor- 
poreal hereditament  as  a  rent  can  be  given  by  man  to  man  just 
because  it  occasionally  becomes  corporeal  under  the  accidents  of 
gold  or  silver ;  this  seems  the  old  theory. 

Now  as  to  attornment,  a  valuable  analogy  lies  very  near  to  our 
hands.  Suppose  that  we  shut  Coke  upon  Littleton  and  open  Ben- 
jamin on  Sfdes.  Describing  what  will  be  deemed  an  *  actual  receipt ' 
of  sold  goods  within  the  meaning  of  the  Statute  of  Frauds,  Mr. 
Benjamin  writes  thus : — *  When  the  goods,  at  the  time  of  the  sale, 
are  in  the  possession  of  a  third  person,  an  actual  receipt  takes 
place  when  the  vendor,  the  purchaser^  and  the  third  person  agree 
together  that  the  latter  shall  cease  to  hold  the  goods  for  the  vendor 
and  shall  hold  them  for  the  purchaser.  ....  All  of  the  parties 
must  join  in  the  agreement,  for  the  agent  of  the  vendor  cannot  be 
converted  into  an  agent  for  the  vendee  without  his  own  knowledge 
and  consent'.'  This  is  familiar  law,  and  surely  it  explains  much. 
Baron  Parke  used  a  very  happy  phrase  when  he  said  that  there  is 
no  '  actual  receipt '  by  tiie  buyer  '  until  the  bailee  has  attorned,  so  to 
speak '  to  the  buyer,  a  happy  phrase  for  it  explained  the  obscure 
by  the  intelligible,  the  old  by  the  modem  \ 

Without  transfer  of  a  thing  there  is  no  transfer  of  a  right. 

Starting  with  this  in  our  minds,  how,  let  us  ask,  can  a  rever- 
sioner alienate  his  rights  when  a  tenant  for  life  is  seised,  how  can 
a  tenant  in  fee  simple  alienate  his  rights  when  there  is  a  termor  on 
the  landl  There  is  but  one  answer.  The  person  who  has  the 
thing  in  his  power  must  acknowledge  that  he  holds  for  or  under 
the  purchaser.  If  he  does  this,  then  we  may  say  (as  we  do  say  when 
construing  the  Statute  of  Frauds)  that  the  purchaser  has  '  actually 
received'  the  thing  in  question.  It  is  I  admit  difficult  to  carry 
this  or  any  other  theory  through  all  the  intricacies  of  our  old  land 
law.  The  fact  that  in  course  of  time  there  came  to  be  two  legally 
recognized  possessions,  first  the  old-fashioned  possession  or  seisin 

^  OmM*«  Com,  L.  R.,  8  C.  P.  aSi ;  Sa^UT*  Com,  iHd.  306.  Th«  lait  Befonn  Act 
(48  Viot.  o.  3,  MO.  4)  bM,  one  regreti  to  1*7,  nuMle  it  improbftble  thftt  we  bIiaII  h»Te  m 
the  fnture  limilAr  difplayi  of  *ntiqiie  leArning. 

'  Beojamin,  Salei,  and  ed.,  p.  133. 

*  FaHna  ▼.  Mome,  16  M.  k  W.  119.  I  believe  that  it  was  Parke,  B.  who  fint  intra- 
dnoed  the  term  ' attornment*  into  the  diflonMion  of  caaea  concerning  the  sale  of  goods ; 
but  in  tbii  I  may  be  wrong. 


Oct.  1886.]  The  Mystery  of  Seisin.  49S 

which  no  termor  can  have  {possesno  ad  atnsas),  and  then  the  new 
fashioned  possession  which  a  termor  can  have  {po99e9sio  ad  breve  de 
tran^gresiione)^  complicates  what,  to  start  with,  may  have  been  a 
simple  notion^.  But  the  clae  is  given  us  in  some  words  of 
B  itton : — tenant  in  fee  wants  to  alienate  his  land,  but  there  is  a 
farmer  in  possession ;  until  the  farmer  attorns  there  can  be  no  con- 
veyance, car  la  seisine  del  alienour  sei  continue  touzjuirs  par  lefermer^ 
qui  use  ea  seisine  en  le  noun  U  kssour^;  the  seisin  is  held  for  the 
alienor  until  the  farmer  consents  to  hold  it  for  the  alienee.  So 
when  the  person  on  the  land  is  tenant  in  fee  simple,  here  doubtless 
he  is  seised  on  his  own  behalf,  seised  in  demesne^  but  the  overlord 
also  is  seised,  seised  of  a  seignory,  or,  aa  the  older  books  put  it,  he 
holds  the  land  in  service  (non  in  dominico  eed  in  servicio)  ;  he  holds 
the  land  by  the  body  of  his  tenant ;  he  can  only  transfer  his  rights 
if  he  can  transfer  seisin  of  the  seignory ;  he  transfers  seisin  when 
the  tenant  admits  that  he  is  holding  under  a  new  lord  ^.  So  with 
a  rent  which  '  issues  out  of  the  land ;'  we  cannot  make  a  rent  issue 
out  of  land,  or  turn  the  course  of  a  rent  already  issuing,  unless  we 
can  get  at  the  land ;  if  some  one  else  haa  possession  of  the  land,  it 
is  he  that  has  the  power  to  start  or  to  divert  the  rent.  This 
phrase  *  a  rent  issuing  out  of  land '  would  seem  to  us  very  wonder- 
ful and  very  instructive,  had  we  not  heard  it  so  often.  What  a 
curious  materialism  it  implies ! 

Bracton  8  whole  treatment  of  res  incorporales  shows  the  same 
materialism,  which  is  all  the  more  striking  because  it  is  expressed 
in  Roman  terms  and  the  writer  intends  to  be  very  analytic  and 
reasonable.  Jura  are  incorporeal,  not  to  be  seen  or  touched,  there- 
fore there  can  be  no  delivery  (traditio)  of  them.  A  gift  of  them,  if 
it  is  to  be  made  at  all,  must  be  a  gift  without  delivery.  But  this  is 
possible  only  by  fiction  of  law.  The  law  will  feign  that  the  donee 
possesses  so  soon  as  the  gift  is  made  and  although  he  has  not  yet 
made  use  of  the  transferred  right.  Only  however  when  he  has 
actually  used  the  right  does  his  possessio  cease  to  be  fictiva  and 
become  vera,  and  then  and  then  only  does  the  transferred  right 
become  once  more  alienable^. 

Of  all  these  incorporeal  things  by  far  the  most  important  in 
Bracton's  day  and  long  afterwards  was  the  advowson  in  gross,  and 

^  I  luiYe  framed  my  Latin  phraies  on  the  model  of  Sayigny*t  poaaeatio  ad  interdieia. 
Seisin,  we  may  say,  is  *  assize-possession.* 

*  Britton,  vol.  2,  p.  503. 

'  I  am  not  sure  that  it  was  ever  technically  correct  to  say  that  the  overlord  is  seised 
of  the  land ;  but  in  thirteenth  oentory  cases,  he  certainly  has  and  holds  the  land,  he  has 
and  holds  it  not  in  demesne,  bat  in  service.  See  Br.  f.  433,  433.  I  have  seen  many 
cases  to  this  effect ;  and  I  have  seen  nunquam  aliquam  aeiaituun  hahuit  nae  in  dominico 
nee  in  aervieio. 

*  Bracton,  f.  53  b. 
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happily  he  twice  over  gives  us  his  learning  as  to  its  alienability 
with  abundant  vouching  of  cases  ^.  To  be  brief: — If  A  seised  of  an 
advowson  grants  it  to  B,  and  then  the  church  falls  vacant,  B  is 
entitled  to  present.  Thus  far  have  advowsons  become  detached 
from  land.  But  if  before  a  vacancy  B  grants  to  C,  and  then  the 
parson  dies,  who  shall  present?  Not  C,  nor  B,  but  A.  Not  C^  for 
though  B  had  a  quasi-possession  when  he  made  the  grant  he  bad 
no  real  possession,  for  he  had  never  used  the  transferred,  or  partially 
transferred,  right ;  he  had  nothing  to  give ;  he  had  nothing.  Not 
B,  for  whatever  inchoate  right  he  had  he  has  given  away.  No,  as 
before  said^  A  shall  present,  for  the  only  actual  seisin  is  with  him. 
One  has  not  really  got  an  advowson  until  one  has  presented  a  clerk 
and  so  exploited  one*s  right. 

We  may  take  up  the  learning  of  advowsons  some  centuries  later. 
The  following  comes  from  a  judgment  not  unknown  to  fame,  the 
judgment  of  Holt  in  AMy  v.  WhiteK  He  is  illustrating  the  doc- 
trine that  want  of  remedy  and  want  of  right  are  all  one.  'As  if  a 
purchaser  of  an  advowson  in  fee  simple,  before  any  presentment, 
suffer  an  usurpation  and  six  months  to  pass  without  bringing  his 
guare  impedit  he  has  lost  his  right  to  the  advowson,  because  he  has 
lost  his  quare  impedit  which  was  his  only  remedy ;  for  he  could  not 
maintain  a  writ  of  right  of  advowson ;  and  although  he  afterwards 
usurp  and  die  and  the  advowson  descend  to  his  heir,  yet  the  heir 
cannot  be  remitted,  but  the  advowson  is  lost  for  ever  without  re- 
covery.' So,  as  I  understand,  stood  the  law  before  the  statute  7  Ann.  a 
18.  It  comes  to  this,  that  if  the  grantee  who  has  never  presented 
suffers  a  usurpation,  and  does  not  at  once  use  a  special  statutory 
remedy^,  his  right,  his  feeble  right,  has  perished  for  ever.  Writ  of 
right  he  can  have  none,  for  he  cannot  count  on  an  actual  seisin. 
Very  precarious  indeed  at  Common  Law  was  the  right  of  the  grantee 
who  had  not  yet  acquired  what  could  be  regarded  as  a  physical 
corporeal  possession  of  a  thing.  Indeed  when  we  say  that  these 
rights  lay  in  grant  we  use  a  phrase  technically  correct,  but  very 
likely  to  mislead  a  modem  reader. 

Space  is  failing  or  I  would  speak  of  franchises,  for  even  to  nega- 
tive franchises,  such  as  the  right  to  be  quit  of  toll,  does  Bracton 
apply  the  notion  of  seisin  or  possession ;  and  the  more  the  history 
of  the  incorporeal  hereditaments  is  explored,  the  plainer  will  it  be 
that  according  to  ancient  ideas  they  cannot  be  effectually  passed 
from  person  to  person  by  written  words :  there  is  seisin  of  them, 

^  Bnoton,  f.  54,  55,  346.    See  Nichols,  Britton,  toI.  2,  p.  185,  note  f. 

*  Ld.  Raym.  938,  953. 

*  Stat.  Weitm.  the  Second  (13  Edw.  I),  c.  5.  The  Uw  ii  dearly  fUted  hj  Bladistone, 
Tol.  3,  p.  343. 
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possession  of  them,  no  complete  conveyance  of  them  without  a 
transfer  of  possession,  which,  when  it  is  not  real  must  be  supplied 
by  fiction.  But  now  if  we  put  together  all  the  old  rules  to  which 
reference  has  here  been  made  (and  I  will  ask  my  readers  to  fill  with 
their  learning  the  many  gaps  in  this  brief  argument),  does  it  not 
seem  that  these  Wery  odd  notions'  of  our  ancestors,  which  Sir 
James  Mansfield  ascribed  to  '  pai*ticular  causes,'  were  in  the  main 
due  to  one  general  cause  ?  They  point  to  a  time  when  things  were 
transferable  and  rights  were  not.  Obviously  things  are  trans- 
ferable, but  how  rights  ? 

And  here  let  us  remember  the  memorable  fact  that  the  cAoie 
in  action  became  assignable  but  the  other  day.  The  inalienability 
of  the  benefit  of  a  contract,  like  the  inalienability  of  the  rights 
of  the  disseised  owner,  has  been  set  down  to  that  useful,  hard- 
worked  'particular  cause,'  the  prodigious  jealousy  of  maintenance. 
The  explanation  has  not  stood  examination  in  the  one  case^, 
I  doubt  it  will  stand  examination  in  the  other.  According 
to  old  classifications  the  benefit  of  a  contract  and  the  right  to 
recover  land  by  litigation,  stand  very  near  each  other.  The  land- 
owner whose  estate  has  been  turned  to  a  right'  (a  significant 
phrase)  has  a  thing  in  action,  a  thing  in  action  real.  There  is  a 
contrast  more  ancient  than  that  between  jus  in  rem  and  Jus  in  per- 
ionam,  namely,  that  between  right  and  thing.  Of  maintenance 
there  is,  I  believe,  no  word  in  Bracton's  book,  but  that  there  can  be 
no  donatio  without  traditio  is  for  him  a  rule  so  obvious,  so  natural, 
that  it  needs  no  explanation,  though  it  may  be  amply  illustrated 
by  cases  on  the  rolls.  What  the  thirteenth  century  learned  of 
Roman  law  may  have  hardened  and  sharpened  the  rule,  but  it 
seems  ingrained  in  the  innermost  structure  of  our  law. 

I  am  far  from  saying  that  within  the  few  centuries  covered  by 
our  English  books  it  has  ever  been  strictly  inconceivable  that  a 
right  should  be  transferred  without  some  transfer  of  a  thing,  or 
without  some  physical  fact  which  could  be  pictured  as  the  use  of  a 
transferred  incorporeal  thing.  Should  it  even  be  proved  that  the 
Anglo-Saxon  charter  or  *book'  passed  ownership  without  any 
transfer  of  possession,  this  will  indeed  be  a  remarkable  fact,  but  ffur 
firom  decisive,  particularly  if  the  proof  consist  of  royal  grants.  The 
king  in  council  may  have  been  able  to  do  many  marvellous  feats 
not  to  be  done  by  common  men,  and  we  know  that  ages  before  the 
year  1875  the  king  could  assign  his  chose  in  action.  But  old 
impotendes  of  mind  give  rise  to  rules  which  perdure  long  after 
they  have  ceased  to  be  the  only  conceivable  rules,  and  then  new 
justifications  have  to  be  found  for  the  wisdom  of  the  ancients,  here 

^  Pollock,  Prineiplei  of  Contract,  4th  cd.,  Appendix,  Note  6. 
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feudalism,  there  a  dread  of  mamtenance)  and  there  again  a  hatred 
of  simonj.  So  long  as  the  rules  are  unrepealed  this  rationalizing 
process  must  continue;  judges  and  text-writers  find  themselves 
compelled  to  work  these  archaisms  into  the  system  of  practical  in- 
telligible law.  Only  when  the  rules  are  repealed,  when  we  can  put 
them  all  together  and  look  at  them  from  a  little  distance,  do  they 
begin  to  tell  their  true  history.  I  have  here  set  down  what  seems 
to  me  the  main  theme  of  that  history.  For  this  purpose  it  has  been 
necessary  to  speak  very  briefly  and  superficially  of  many  different 
topics,  about  every  one  of  which  we  have  a  vast  store  of  detailed 
and  intricate  information.  Before  any  theory  such  as  that  here 
ventured  can  demand  acceptance,  it  must  be  stringently  tested  at 
every  point  and  other  systems  of  law  besides  the  English  should  be 
considered.  But  it  seemed  worth  while  to  draw  notice  to  many 
old  rules  of  law  which  we  do  not  usually  connect  together,  and  to 
suggest  that  they  help  to  explain  each  other  and  are  in  the  main 
the  outcome  of  one  general  cause  ^. 

F.  W.  Maitland. 

^  Tlure  is  one  rale  of  ow  preeent  Commoii  Law  wUch,  were  it  very  old,  would  make 
mooh  agaiiift  whAt  I  liAve  said,  the  rule,  niunely,  that  the  ownenhip  of  movmblee  can 
be  traniferred  by  mere  agreement,  br  bargain  and  sale  without  dellTery.  I  hare  not 
fofgotten  this,  but  it  seemed  impossible  to  oiscius  in  a  peper  already  too  misoellaneons  a 
question  which  has  dirided  two  masters  of  the  Year  Books.  Sojeant  Manning  has 
maintained  that  the  rule  ii  quite  modera.  Lord  Blackburn,  on  the  other  hand,  has 
found  it  in  the  books  of  Bdwanl  the  Fourth.  He  was  not  concerned,  however,  to  trace 
it  any  further,  and  it  seems  to  me  that  the  law  of  an  earlier  time  required  a  change  of 
possession  on  the  one  side  or  the  other,  delivery  or  part-delivery  of  the  goods,  payment 
or  part-payment  of  the  price.  Perhaps  at  some  future  time  I  may  be  &owed  to  state 
what  I  have  been  able  to  find  about  this  matter.  Since  this  article  was  in  print  examples 
(a.d.  130O  of  pleadings  refenring  to  the  seisin  of  chattels  have  been  brought  to  my 
notioe  by  Mr.  O.  H.  Blakedey :  see  Begistrnm  Palatinnm  Dunelmenae  (ed.  Hardy),  vd.  4, 
PP-  45»  49.  ^3,  73. 
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IN  the  following  remarks  on  the  strange  case  presented  to  the 
Committee  for  Privileges  of  the  House  of  Lords  in  1885  by 
Mr.  John  Eraser  of  Carnarvonshire,  I  refer  throughout  to  the  report 
at  p.  763  et  seq.  of  Law  Reports,  10  Appeal  Cases ;  and  do  not, 
therefore,  give  more  than  a  brief  outline  of  the  facts  which  there 
appear.  My  object  in  this  article  is  simply  to  suggest  a  way  in 
which  the  legend — for  it  was  no  more — propounded  by  the  peti- 
tioner can  have  arisen;  since  ordinary  people,  not  being  lawyers, 
are  apt  to  say  on  hearing  such  a  story,  Credimus  quia  impossilnle; 
how  could  the  tradition  in  the  claimant's  family  exist  unless  it  were 
truel  (See  the  remarks  of  Lord  Bramwell  at  p.  806  of  the 
rejwrt) 

The  claimant's  case,  stated  very  shortly,  amounted  to  this. 
When  the  well-known  Simon  Eraser,  who  was  executed  in  1747, 
assumed  the  title  of  Lord  Lovat,  the  person  rightfully  entitled  to 
that  honour  and  dignity  was  his  elder  brother,  Alexander  Eraser, 
commonly  called  Alexander  of  Beaufort  (see  the  report  jpauim). 
This  Alexander  raised  a  body  of  men  to  join  Lord  Dundee  in  1689, 
and  some  time  afterwards,  having  killed  a  fiddler  at  a  wedding,  fled 
for  his  life  and  found  refuge  in  a  Welsh  mine.  He  became  a  miner, 
married,  lived  and  died  in  Wales,  leaving  a  son,  John  Eraser,  bom 
in  1740,  from  whom  the  petitioner  was  descended  :  the  date  of  the 
death  of  Alexander  of  Beaufort  was  1776. 

The  petitioner  may  be  taken  to  have  proved  his  descent  from  an 
Alexander  '  Eraser '  or  '  fereser,'  who  died  in  Wales  in  the  year  last- 
mentioned  ;  but  in  Lord  BramweU's  words  at  p.  802,  his  own  evi- 
dence showed  *  that  there  were  two  men,  and  that  the  Alexander 
who  died  in  1776  was  not  the  Alexander  who  was  the  son  of 
Thomas  of  Beaufort,'  the  father  of  both  Alexander  of  Beaufort  and 
of  Simon  Lord  Lovat.  This  being  so,  the  daim  necessarily  failed ; 
and,  as  the  noble  and  learned  Lords  who  heard  it  pointed  out  with 
a  cogency  which,  if  I  may  respectfully  say  so,  was  overwhelming, 
a  case  which  requires  a  person  who  admittedly  died  so  late  as  1776 
to  have  been  a  grown  man  in  1689,  almost  refutes  itself  as  soon  as 
it  is  stated. 

How,  then,  could  the  claimant's  story  ever  have  arisen  1  This, 
and  this  only,  is  what  I  propose  to  discuss.  If  we  may  venture  to 
depart  from  the  legal  rules  of  evidence,  and  to  ask,  not  what  can 
be  substantiated  in  a  Court  of  Law,  but  what  did  in  all  probability 
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happen,  we  shall,  I  think,  find  in  the  mass  of  hearsay  gossip  laid  by 
Mr.  Fraser  before  the  Committee  for  Privileges  two  traditions,  cur- 
rent in  the  Lovat  family,  which  are  exceedingly  likely  to  have  been 
true  in  fact.  Lovat  traditions,  strictly  so  called,  must  thronghoat 
be  carefully  discriminated  from  traditions  of  the  petitioner's  ances- 
tors in  Wales.  Both  these  traditions  were  told  by  the  same  person, 
the  legitimate  son  of  Simon  Lord  Lovat,  who  was,  for  some  years 
before  his  death,  which  did  not  take  place  till  1815,  the  recognised 
head  of  the  Fraser  family ;  and  who,  therefore,  may  be  presumed 
to  have  been  specially  informed  as  to  the  family  history.  I  assume 
that  both  these  traditions  were  true ;  but  it  was  incumbent  on  the 
petitioner  not  merely  to  establish  both  legally,  but  also  to  show 
that  both  referred  to  the  same  man.  The  rules  of  law  disabled 
him  from  taking  the  first  step ;  the  form  of  the  traditions  them- 
selves, I  submit,  makes  the  second  step  impossible. 

The  first  tradition  is  given  at  pp.  767-773  of  the  report,  where  it 
appears  that  on  the  5th  of  May,  1826,  there  were  reduced  into 
writing  statements  tending  to  show  that  there  was  a  story  in  the 
Lovat  family,  told  among  other  persons  by  the  nephews  of  Alex- 
ander of  Beaufort,  who  were  the  sons  of  Simon  Lord  Lovat,  that  their 
uncle  Alexander  had  killed  a  fiddler.  The  date  of  the  murder  is 
not  given,  but  the  period  referred  to  is  about  140  years  before  the 
statement  was  written  down.  Although  this  story  could  not  be 
legally  proved,  as  their  Lordships  showed,  yet  it  may  well  have 
been  true.  Highlanders  at  the  end  of  the  seventeenth  century 
were  like  Shakespeare's  thieves,  'men  who  would  strike  sooner 
than  speak,'  and  habitually  drew  steel  on  the  bare  suspicion  of  an 
afiront ;  the  leading  members  of  a  clan,  besides,  were  precisely  the 
men  to  be  most  punctilious  in  matters  of  honour.  I  may  refer,  for 
instance,  to  Macaulay*s  account  of  the  demeanour  of  Macdonald  of 
Glengarry,  who,  as  well  as  Alexander  of  Beaufort,  brought  his  men 
to  fight  under  Lord  Dundee,  and  his  jealousy  of  Cameron  of 
LochieL 

The  Erasers,  no  doubt,  in  1689  regarded  it  as  right  and  proper 
that  Alexander  of  Beaufort,  who  in  the  natural  course  of  eveaits 
would  become  their  chief,  should  put  to  death  a  mere  musician, 
who  had  insulted  him ;  and  if  the  musician  were  not  a  member  of 
the  clan,  as  to  which  point  nothing  is  stated,  no  Fraser  would  give 
the  matter  a  moment's  thought.  Highland  feeling,  moreover,  was 
not  then  very  far  removed  from  what  prevailed  in  London  at  the 
same  time,  as  may  be  seen  from  the  trial  of  Lord  Mohun  in  William 
the  Third's  reign,  for  assisting  Captain  Hill  to  brutally  murder 
Will  Mountford  the  actor.  '  After  all,'  said  a  noble  peer  who  sat 
to  try  Lord  Mohun, '  he  was  but  a  player ;  and  players  are  rogues.' 
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The  second  tradition  is  at  p.  775,  where  we  find  another  state- 
ment, to  the  effect  that  the  same  son  of  Simon  Lord  Lovat  had 
said  that '  One  of  the  heirs  had  committed  a  fault  for  which  he  fled 
the  country  and  went  to  Wales,  and  was  in  a  mine  there/  The 
speaker  is  said  to  have  added, '  When  my  bones  are  so  dry  that 
they  may  be  turned  into  whistles,  this  man  s  heirs  may  come  back 
and  claim  my  lands.' 

By  •  one  of  the  heirs '  is  obviously  meant '  a  member  of  the  family, 
one  who  could  prove  himself  a  Fraser.*  But,  as  Lord  Blackburn  says 
at  p.  776,  there  is  nothing  here  to  point  to  this  man  who  had  fled 
the  country  being  the  man  who  had  killed  the  fiddler,  and  unless 
this  could  have  been  proved,  the  claimant's  case  was  not  furthered 
by  the  above  statement.  This  story  may  also  have  been  true ;  but 
we  need  not  suppose  that  both  stories  point  to  the  same  person. 
On  the  contrary,  one  would  from  their  tenor  naturally  infer  that 
they  were  related  of  two  different  members  of  the  family. 

So  far,  then,  I  suggest  that  we  have  in  the  Lovat  family  two 
traditions,  neither  provable  in  law,  but  both  very  likely  to  be  true, 
and  both  vouched  for  by  the  son  of  Simon  Lord  Lovat,  who  was 
the  nephew  of  Alexander  of  Beaufort.  These  two  stories,  however, 
if  true,  are  almost  certainly  told  of  two  persons,  not  of  one :  see 
generally  pp.  775-777- 

Next  we  come  to  an  attempt  to  connect  these  two  stories,  and  to 
attach  them  both  to  the  same  person.  On  p.  784  there  is  a  statement 
appearing  to  have  been  made  by  Simon  Fraser,  the  illegitimate  son 
of  Simon  Lord  Lovat,  in  October  1823.  He  said  that  his  father's 
brother  Alexander  killed  a  man,  and  then  fled  to  Wales,  where  he 
died  without  male  issue.  As  Lord  Selbome  points  out  at  p.  785, 
this  Simon  could  have  had  no  personal  knowledge  of  these  facts ; 
and  was  not,  strictly  speaking,  a  member  of  the  family,  so  that  on 
that  ground  also  he  was  not  a  competent  witness.  I  submit  that 
his  statement  is  a  pure  inference  that  the  two  traditions  referred  to 
the  same  man ;  this  inference,  no  doubt,  was  made  by  him  bond 
fde.  Simon  Fraser,  who  gave  evidence  in  1823,  and  seems  to  have 
been  bom  about  1740  (it  will  be  remembered  that  his  putative 
father.  Lord  Lovat,  was  executed  in  1747),  had  obviously  no  direct 
knowledge  of  the  state  of  the  Highlands  before  the  B>ebellion  of 
1745 ;  and  it  is  not  wonderful  that  he  should  fail  to  realise  the  vast 
difference  between  the  old  days  of  disturbance  and  outrage,  when 
his  own  father  and  grandfather  (see  p.  794)  maintained  their  posi- 
tion with  a  strong  hand,  and  successfully  repelled  the  attempts  of 
the  officers  of  justice  to  arrest  them,  and  the  peace  and  order  in 
which  he  had  himself  been  brought  up  and  had  lived  all  his  life, 
after  the  English  Qovemment  had  broken  up  the  clan  system  and 
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power.  This  Simon  Fraser,  remembering  InvemeBshire  as  he  had 
himself  always  known  it,  naturally  could  not  conceive  a  murderer 
going  at  large  and  unpunished  ;  and  when  he  put  together  the  two 
propositions,  that  his  uncle  Alexander  of  Beaufort  had  slaughtered 
a  man  and  yet  had  died  in  his  bed,  it  is  not  strange  that  he  should 
at  once  conclude,  Then  he  must  have  saved  himself  by  flight. 
Having  got  so  far,  to  assume  that  his  uncle  Alexander  was  the 
nameless  member  of  the  family  who  was  known  to  have  fled  to, 
and  to  have  settled  in,  Wales  was  inevitable. 

We  have,  however,  seen  that  both  stories  were  told  by  Lord 
Lovat*s  legitimate  son,  the  head  of  the  family  and  the  nephew  of 
Alexander  of  Beaufort ;  and  the  fact  that  he  made  no  suggestion 
that  both  stories  related  to  the  same  person,  seems  very  strong 
proof  that  their  heroes  were  really  different  persons,  and  that 
Simon  Fraser*s  inference,  though  made  in  good  faith,  was  purely 
groundless. 

Moreover,  assu^ning  that  Alexander  of  Beaufort  did  kill  the 
fiddler,  as  I  have  already  done,  it  was,  I  submit,  demonstrated  that 
he  was  dead  before  the  end  of  the  seventeenth  century,  in  which 
case  he  could  hardly  have  settled  in  Wales.  See  at  p.  788  the 
entry  of  his  death  in  the  bill  of  mortality,  and  at  p.  792  what  Lord 
Blackburn  says  as  to  the  prosecution  of  Simon  Lord  Lovat  by  the 
Crown  before  he  succeeded  to  the  title.  To  Lord  Blackburn's  re- 
marks I  may  venture  to  add  that  if  Alexander  had  been  alive  at 
the  time  of  that  prosecution,  his  brother  Simon  might  have  escaped 
punishment  on  the  ground  of  a  misnomer  in  the  indictment,  which 
described  him  as  Captain  Simon  the  younger  of  Beaufort,  which 
(as  Lord  Blackburn  shows)  he  would  be  if  Alexander  were  dead, 
but  which  he  would  not  be  if  Alexander  were  alive.  I  have  seen 
in  some  Scottish  Peerage  or  County  History  (to  which  unfortunately 
I  cannot  more  precisely  refer),  that  about  the  time  of  this  prosecu- 
tion, namely,  the  beginning  of  the  eighteenth  century,  the  Lord 
Forbes  of  Pitsligo,  arraigned  for  complicity  in  some  rising,  was 
acquitted  solely  on  this  ground,  namely,  that  he  was  described  as 
the  Lord  Pitsligo,  and  not  by  his  true  and  proper  title. 

I  assume  then  that  we  have  two  genuine  and  well-founded 
traditions,  and  a  bond  fide  but  erroneous  attempt  to  link  them 
together.  We  have,  lastly,  a  fourth  stage,  namely,  the  Welsh  story, 
told  at  p.  787.  As  to  this,  after  reading  what  Lord  Bramwell  says 
at  pp.  806,  807,  no  one,  if  I  may  say  so  with  deference,  can  doubt 
that  the  story  is  untrue:  1  refer  particularly  to  his  Lordship's 
words  about  the  thirty  guineas  paid  to  hire  a  boat.  How  then 
did  the  Welsh  story  arise  ?  The  following  theory  may  afford  an 
explanation. 
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The  *  Alexander  fereser '  or  *  Freser,'  who  certainly  was  in  Wales 
(see  pp.  786,  787),  was  the  member  of  the  Fraser  family  who,  ac- 
cording to  the  second  Lovat  tradition,  fled  from  Scotland  to  Wales, 
and  was  in  a  mine  there  (see  p.  775). 

Several  members  of  the  family  of  Fraser  were  called  Alexander 
(see  e.g.p.  778),  and  the  presence  of  a  man  named  Fraser  or  Freser 
in  Wales  in  the  middle  of  the  eighteenth  century  would  be  very 
strange,  and  not  easily  explicable.  The  legitimate  son  of  Simon 
Lord  Lovat  knew,  as  I  submit,  that  this  Alexander  '  Freser '  was  in 
Wales,  and  had  issue  who  might  come  and  claim  the  estates,  at  the 
time  when  he  made  the  declaration  which  I  have  called  the  second 
tradition  (see  p.  775) ;  while  the  illegitimate  son  of  Lord  Lovat, 
when  he  said  (see  p.  784)  that  the  man  who  went  to  Wales  died 
without  male  issue,  was  thinking  of  the  real  Alexander  of  Beaufort, 
who  did  die  without  male  issue,  as  Lord  Blackburn  shows  at 
p.  79a. 

This  Alexander  of  Wales  then,  if  he  was  in  fact  a  traceable 
member  of  the  Fraser  family,  may  well  have  said  to  his  children 
on  his  death-bed, '  keep  up  the  names,  for  a  time  may  come '  (see 
the  Welsh  tradition  at  p.  787  and  what  Lord  Bramwell  says  on  it 
at  p.  805).  He  knew  that  the  direct  line  of  descent  from  Simon 
Lord  Lovat  was  extinct,  as  all  the  sons  of  Lord  Lovat*s  son,  whom 
I  have  spoken  of  as  the  head  of  the  family,  died  in  his  lifetime. 
He  knew  that '  heirs/  that  is,  claimants,  would  probably  turn  up 
on  the  death  of  his  childless  kinsman  (see  Lord  Blackburn's  re- 
marks at  pp.  776  and  796),  and  he  may  have  believed  that  his  own 
descendants,  should  a  great  *  Fraser  case '  be  instituted,  might 
claim  the  estates,  eventually  with  success. 

After  Alexander  of  Wales  had  made  this  dying  declaration,  his 
son  John  Fraser  (see  p.  764)  went  to  Scotland  about  1 815  to  prose- 
cute his  claim.  Such  of  his  statements  j90«^  litem  motam  as  occur  at 
p.  779,  for  instance  his  having  the  Lovat  mark  on  his  shoulder, 
though  of  course  not  legally  admissible,  have  in  them  nothing  im- 
probable, and  they  may  have  been  true.  If  his  father  were  really 
a  member  of  the  Fraser  family,  it  is  quite  possible  that  the  son 
'  had  the  same  mark  as  the  other  members  of  the  family ' — ^this 
characteristic  mark  recalls  a  weird  feature  of  Scott's  Redgauntlet — 
and  the  so-called  Lady  Lovat  (see  p.  781)  may  really  have  said 
that  John  Fraser  was  Lord  Lovat ;  a  statement  which,  if  in  fact 
made,  is  like  the  delusion  of  Lady  Tichbome  as  to  the  notorious 
Orton  being  her  son. 

It  was  through  this  John  Fraser  (see  p.  787)  that  the  Welsh 
legend  was  handed  down,  after  he  had,  in  Lord  Fitzgerald's  words 
(p.  812),  returned  from  Scotland,  full  of  the  story  of  his  right  to 
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the  title  and  estates.  To  him  are  probahly  due  the  circumstantial 
details  of  the  Welsh  tradition,  the  improbability  of  which  Lord 
Bramwell  shows  in  a  passage  to  which  I  have  already  referred. 
I  would  only  add  here  that  a  man  who  took  a  fishing-boat  from  In- 
verness would  sail  to  France  (as  Lord  Blackburn  says  at  p.  794),  or 
perhaps  to  Norway,  with  which  country  a  fisherman  in  the  extreme 
north-east  of  Scotland  might  be  acquainted ;  but  that  Alexander  of 
Beaufort  should  find  at  Livemess  fishermen  who  would  sail  with 
him  round  the  north  of  Scotland  and  down  the  west  coast  to  Wales, 
of  which  country  they  could  hardly  have  heard,  would  be  simply 
impossible,  and  a  story  of  which  such  a  voyage  is  an  essential  part 
is  palpably  untrue;  Alexander  'fereser,'  assuming  him  to  have 
gone  from  Scotland  to  Wales,  must  have  travelled  by  land. 

To  recapitulate :  we  start  with  two  genuine  and  probable,  bat 
wholly  independent,  traditions  in  the  Fraser  family  in  Scotland. 
We  then  have  an  inference  that  both  refer  to  the  same  man ;  and 
lastly,  this  inference  is  caught  up  by  a  professed  claimant  of  the 
estates,  and  is  by  him — perhaps  in  all  honesty — moulded  into  the 
form  which  the  Welsh  story  finally  took.  Such,  as  I  believe,  was 
the  origin  and  growth  of  the  *  Lovat  Myth.' 

G.  F.  Hamilton. 
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[Short  notioeB  do  not  neoessarily  exolude  ftiller  review  hereafter.] 


trberncht  derEnglUchenB^chtspflegevcmj^aktuchmundkaufmannU^^ 
Standpunkte  aus.  Von  Adolphus  Selim,  Rechtsanwalt  bei  dem 
hohen  Gerichtsbofe  von  England.  Leipzig :  Koehler.  Wien : 
Manz.    LondoD :  Siegle.     8vo.     329  pp. 

Thb  preface  to  this  book  contains  the  following  passage :  *  Amongst  ail 
who  will  read  it  (viz.  the  book)  we  think  there  will  be  bat  few  acquainted 
with  oar  laws/  We  think  we  can  safely  add  that  amongst  all  who 
have  read  it,  there  will  be  nobodj  whose  knowledge  of  English  law  will 
bare  been  improved.  In  fact  the  critical  faculty  of  a  foreign  reader,  how- 
ever ignorant  of  English  law,  must  be  hopelessly  obtuse,  if  he  can  accept 
this  rude  and  undigested  mass  of  absurdity  and  inconsistency  as  a  fair 
representation  of  the  law  of  a  civilized  nation. 

The  book  deals  with  a  variety  of  matters  (English  law  in  general ;  the 
history  and  constitution  of  the  Courts ;  civil  procedure ;  the  law  of  contracts ; 
carriers ;  agency ;  partnership  and  joint-stock  companies ;  patents,  trade- 
marks, and  copyright ;  bills  of  exchange,  &c.,  &c.)  selected  on  no  intelligible 
principle  and  arranged  in  the  most  unsystematic  manner.  There  is  hardly 
a  sentence  which  is  quite  accurate,  hardly  a  page  which  does  not  contain  a 
gross  blunder  or  an  absurdity.  The  following  extracts  may  prove  that  we 
have  not  been  too  severe  ^. 

About  the  Common  Law  we  read  on  p.  2  :  '  True  it  is  that  this  law  did 
not  originate  with  a  legislator ;  but  it  is  sanctioned  by  its  application  from 
immemorial  times,  that  is,  an  application  which  can  be  traced  back  for  a 
period  of  about  1 159  years.  .  .  .  Our  Courts  often  apply  the  Common  Law. 
For  instance,  it  determines  that  the  eldest  son  inherits  his  father's  real 
property,  if  the  latter  die  intestate,'  &c.  After  informing  us  that  the  English 
Common  Law, '  like  the  laws  of  France,  Austria,  Germany,  and  Italy,'  has 
its  origin  in  Boman  Law,  the  author  continues  (p.  3) :  '  Although  the  Boman 
Law  is  partly  the  basis  of  our  Common  Law,  we  must  not  overlook  the  fact 
that  the  Picts,  the  Danes,  and  other  invaders  modified  it  considerably  by 
the  barbarous  character  of  their  customs,  which  were  gradually  accepted  by 
the  Ancient  Britons,'  and  proceeds :  '  It  was  only  by  a  great  effort  that  this 
original  system  of  law  withstood  the  Boman  conquest,  and  later  on,  during 
the  frequent  incursions  of  the  Nonnans,  it  found  small  mercy  at  the  hands 
of  the  foreign  clergy,'  Ac,  That  clergy,  Mr.  Selim  says,  came  over  in  great 
numbers  (massenhaft)  at  the  beginning  of  the  reigns  of  the  three  first 
Norman  kings,  and  *  to  the  fresh  impulse  given  by  this  clergy  to  the  study 
of  Civil  Law  from  the  twelfth  century  onwards,  through  the  foundation  of 
law-schools  in  England,  our  Common  Law  nearly  succumbed.'  This  ends 
the  historical  notice  about  the  Common  Law.     We  proceed  to  p.  4  :  '  The 

^  We  have  been  anxious  to  be  fair  to  the  author  in  the  tnuulation,  and  have  rather 
erred  on  the  side  of  redndng  the  effect  of  his  blunders  than  in  the  opposite  direction ; 
we  have  tried  to  reproduce  Mr.  Selim*s  style,  which  is  peculiar,  but  hare  also  we  have 
been  careful  to  avoid  any  exaggeration. 
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written  laws  consist  of  Statutes,  Acts,  and  Edicts. .  .  .  The  oldest  statute 
which  we  possess  is  the  Great  Charter,  1 199  (sie)^  confirmed  by  Henry  m  in 
1225.  Undoubtedly  there  have  been  older  statutes,  but  they  cannot  be  found.' 
The  distinction  between  public  and  private  Acts  is  mentioned,  bat  in  a 
confused  way,  because  another  distinction,  that  between  general  and  par- 
ticular Acts  (the  latter  term  is  translated  '  specifisch,'  specific),  is  mixed  up 
with  it.  We  are  told  that  the  distinction  was  introduced  by  Richard  IH, 
but  the  Act  of  1850  (Lord  Brougham's  Act),  which  reduced  its  importance 
very  considerably,  is  not  mentioned.  Again,  we  are  informed  that  private 
Acts  must  be  expressly  relied  on  in  the  pleadings  if  they  are  to  be  noticed 
judicially,  '  unless  the  pleadings  contain  the  following  statement,  which  is 
generally  to  be  found  in  them,  **  That  these  specific  laws  are  to  be  considered 
and  applied  as  general  laws,  though  the  pleadings  do  not  put  them  forward." ' 
The  passage  about  the  application  of  the  statute  law  to  the  various  parta  of 
the  United  Kingdom  and  to  the  British  dependencies  (p.  5)  is  also  thoroughly 
misleading,  but  we  proceed  to  Equity  (p.  6).  *  This  form  of  legal  practice 
(Rechtspflege)  is  above  the  Common  Law,  the  rigidity  of  which  it  softens, 
and  it  must  be  defined  as  follows :  a  form  of  natural  law,  not  contained  in 
the  Acts  of  our  legislature  nor  in  the  rules  of  Common  Law,  which  has 
been  worked  out  with  great  care,  and  of  which  use  is  made  in  cases,  in 
which  the  Common  Law  Courts  give  no  effective  remedy,  without  in  the  heH 
of  cases  causing  heavy  costs,  and  with  respect  to  occurrences,  in  the  case  of 
which  Law  in  the  strict  sense  of  the  word  is  not  applicable.  In  other  words 
this  is  a  part  of  our  legal  practice,  which  although  not  embodied  in  any 
code  or  in  any  collection  of  statutes,  is  based  on  grounds  of  pure  reason 
(reine  Yemunftsgrttnde)  and  is  applied  according  to  certain  principles. 
Equity  makes  everything  legal  (macht  Alles  gesetzlich)  that  contributes  to 
remedy  the  imperfections  and  insufficiencies  of  Common  Law,  without  how- 
ever impairing  its  original  foundation.'  On  p.  7  we  read :  '  The  Chancery  or 
Equity  Courts  owed  their  existence  to  the  royal  prerogative  daring  the 
Anglo-Saxon  period  ; '  and  further,  *  The  cases  which  came  before  this 
tribunal  were :  deeds  of  violence,  damage,  robberies,  and  several  other  mis- 
demeanours, which  were  punishable  (strafbar)  according  to  Common  Law, 
but  the  atonement  (we  suppose  this  is  what  Mr.  Selim  means  by  '  Qerecht- 
werdung,*  a  word  of  his  own  invention)  of  which  could  not  be  obtained  by 
the  plaintiff,  in  consequence  of  the  protection  which  some  mighty  baron,  or 
the  sheriff  (Landvogt),  or  the  official  (obrigkeitliche  Person)  before  whom 
the  case  was  brought  afforded  to  his  adversary.' 

The  following  is  a  specimen  of  the  historical  information  about  the  Courts 
(p.  10).  '  The  Court  of  Exchequer  Chamber,  introduced  by  Edward  III  ^ 
a  court  of  equity,  derived  its  name  from  the  circumstance  that  the  Lord 
Chief  Baron,  when  sitting  in  Equity  cases,  took  his  seat  in  a  place  separated 
from  tlie  other  Courts,  which  had  the  name  of  the  Exchequer  Chamber. 
This  Court,  deprived  of  its  functions  as  an  Equity  Court  in  1844,  continued 
to  exist  until  a  few  years  ago  as  Court  of  Appeal  for  the  three  Common  Law 
Courts,'  &c. 

The  Aula  regia  has  puzzled  many  historians  and  lawyers.  Mr.  Selim 
evidently  thinks  it  was  a  building  or  part  of  a  building,  as  he  mentions  on 
p.  13,  that  the  Common  Law  and  Equity  Courts,  before  having  taken  their 
abode  in  Westminster  Hall,  'assembled  in  the  Aula  regia  or  some  other 
locality  inhabited  by  the  king/  On  p.  14  we  read:  'The  high  Court  of 
Chancery  had  two  kinds  of  jurisdiction,  the  ordinary  jurisdiction  (also  called 
petty  bag  side),  with  regard  to  which  the  regulations  of  Common  Law  and 
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Statute  Law  were  applied,  and  the  extraordinary  jurisdiction,  with  regard  to 
which  the  rules  and  regulations  of  the  Equity  Law  (des  Equity  Gesetzes)  were 
paramount/  After  having  (on  p.  1 8)  mentioned  the  matters  assigned  at  pre- 
sent to  the  Chancery  Division,  Mr.  Selim  proceeds  :  *To  the  other  divisions  the 
following  matters  are  usually  assigned  :  all  actions  instituted  for  claims  re- 
specting real  property  and  localities  (Localitaten),  from  which  somehody  has 
heen  dispoBsessed  or  expelled;  attempts  against  the  person  (violence  or  wound- 
ing), and  the  detention  of  another  person's  property  («c) ;  erroneous  (irrthClm- 
liche)  imprisonment ;  slander  or  libel ;  actions  by  persons  on  whom  personal 
damage  (personlicher  Schaden)  has  been  inflicted  through  any  cause,  which 
affects  public  or  private  interests  ;  and  executions  for  a  higher  sum  than  that 
really  owedj  or  for  a  sum  not  otoed,  in  so  far  as  that  sum  only  concerns  rent/ 
On  page  20  we  learn  that  the  Court  of  Appeal  hears,  inter  cUia,  appeals  from 
decisions  of  the  Judicial  Committee  of  the  Privy  Council;  on  page  23  we 
are  told  that  the  County  Courts  of  our  days  *  have  come  to  us  from  the 
Anglo-Saxons  and  Normans,'  and  that  they  were  reorganised  in  1846; 
the  number  of  County  Courts  is  given  as  60  (for  the  benefit  of  foreign 
readers  we  may  mention  that  the  number  of  County  Court  districts  exceeds 
500,  though  the  number  of  County  Court  judges  is  limited  to  60,  most  of 
the  judges  having  several  districts  allotted  to  them).  We  raip^ht  at  least 
expect  Mr.  Selim  to  know  something  about  the  functions  of  his  own  pro- 
fession. This  is  what  he  says  (p.  28) :  *  Finally  we  have  the  solicitor,  who 
is  the  legal  representative  and  adviser  of  his  client  in  every  action.  It  is  he 
who  takes  the  necessary  steps,  and  draws  all  contracts^  civU  as  well  as  legal 
(civile  sowohl  wie  gesetzliche),  and  wills.  It  is  but  rarely  that  he  addresses 
the  Court  himself,  but  he  instructs  the  barrister  who,  according  to  the 
regulations  of  his  professional  body,  never  comes  into  contact  with  hii  client 
except  in  the  CowUy  Courts* 

We  will  not  weary  our  readers  with  any  more  quotations ;  the  rest  of  the 
book  fully  equals  the  first  twenty-eight  pages,  which  we  have  by  no  means 
exhausted.  We  will  only  say  one  word  about  the  translation  of  technical 
terms. 

Mr.  Selim  in  his  preface  pleads  for  indulgence  with  regard  to  any  faults 
of  expression  on  the  ground  of  his  not  being  a  German.  We  are  quite 
willing  to  make  allowances  in  that  respect,  but  when  a  writer  is  totally 
ignorant  of  the  meaning  of  the  words  he  uses,  the  only  way  to  avoid 
mistakes  is  to  avoid  writing.  If  a  performer  on  the  piano  excused  his 
inefficiency  on  the  ground  of  having  learned  to  play  the  violin  only,  we 
should  not  be  inclined  to  be  mercifiU.  Nothing  can  excuse  a  writer  who 
translates  'hereditament'  by  '  Erbschaft'  (inheritance)  (p.  39),  or  who 
renders  '  default  or  miscarriage '  by  '  Fehler  (faults)  oder  schlechten  Hand- 
longen  (bad  actions)'  (p.  39);  who  translates  (p.  43)  the  word  *  agent' 
by  *  agent '  (a  peculiar  kind  of  commission  agent) ;  *  carrier '  (p.  47) 
by  'Spediteur'  (forwarding  agent);  'warranty'  (p.  54)  by  'garantie' 
(guaranty),  &c.,  &c.  What  is,  however,  worse  is  that  expressions  given  as 
English  technical  terms  are  frequently  quite  incorrect;  for  instance,  con- 
tracts under  seal  are  said  to  go  by  the  name  of  'specialities'  {8ic\  the 
technical  name  for  a  simple  contract  is  said  to  be  '  agreement,'  &c. 

When  we  add  that,  as  a  general  rule,  no  authorities  are  given  for  any  of 
Mr.  Selim's  statements,  and  that  no  alphabetical  index  is  supplied  to  a  book 
intended  to  be  used  for  purposes  of  reference,  we  shall  have  said  enough. 

Ebnsst  Schuster. 
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Monomanie  sans  D^lire :  an  examination  of  the '  irrenitihle  criminal  impuUe 
theory:  By  A.Wood  Renton.  Edinburgh:  T.  &T.  Clark.  1886. 
La.  8vo.   76  pp. 

*  Monomanie  sans  d^lire  is  partial  moral  insanity,  and  moral  insanity  ia 
a  perversion  of  the  affections,  without  any  perceptible  lesion  of  the  intellec- 
tual faculties.'  Medical  specialists  have  devoted  a  good  deal  of  attention  to 
the  subject  of  moral  insanity,  and  some  of  them  have  made  severe  remarks 
on  the  unwillingness  of  lawyers  to  admit  the  existence  of  the  disease.  Mr. 
Henton  has  undertaken  to  justify  the  scepticism  of  the  lawyers.  He  takes 
the  evidence  of  the  medical  authorities,  and  he  endeavours,  not  without 
success,  to  show  that  their  definitions  and  illustrative  cases  will  not  stand 
the  logical  tests  which  lawyers  are  accustomed  to  apply.  In  each  supposed 
case  of  homicidal  mania,  erotomania,  &c.  he  detects  the  presence  of  some 
element  inconsistent  with  the  general  description  of  moral  insanity.  He  sets 
aside  (i)  cases  in  which  there  is  a  perceptible  lesion  of  the  intellect; 
{2)  cases  in  which  the  criminal  impulse  is  successfully  resisted,  ergo  not 
irresistible ;  (3)  cases  in  which  the  impulse  has  become  irresistible  simply 
because  the  criminal  has  habitually  yielded  to  it.  He  finds  no  case  which 
presents  the  combination  necessary  to  satisfy  the  definition — *  unlawful  im- 
pulse, protracted  resistance,  perfect  intellectual  soundness,  and  involuntary 
gratification.'  He  concludes  therefore  that  moral  insanity,  as  defined  by  the 
doctors,  does  not  exist.  Without  going  so  far  as  to  say  that  Mr.  Renton 
has  succeeded  in  proving  an  absolute  negative,  I  may  safely  compliment 
him  on  the  acuteness  and  care  with  which  he  has  handled  his  subject.  The 
lawyer  who  has  to  match  himself  against  a  medical  witness  may  derive 
much  profit  from  the  study  of  this  pamphlet. 

T.  R. 

A  Treatise  on  the  Law  of  Contrihutory  Negligence.  By  Chablbs  Fisk 
Beach,  jun.  New  York :  Baker  Voorhis  &  Co.  1885.  8vo. 
xlviii  and  512  pp. 

The  author  of  this  work  employs  on  occasion  a  somewhat  'high  fainting' 
style.  He  tells  us  that  the  doctrine  of  Davits  v.  Mann  is  pernicious  and 
pestiferous ;  that  Lord  Holt  in  his  famous  judgment  in  Coggs  v.  Bernard 
engrafted  upon  the  stout  stem  of  the  English  Common  Law  a  much 
hescholiazed  [sic]  exotic  from  the  Code  of  Justinian ;  that  the  result  of  three 
English  cases  ^  is  that  a  child,  were  he  an  ass  or  an  oyster,  would  secure  a 
protection  which  is  denied  him  as  a  human  being  of  tender  years ;  and  that 
the  railway  employ^  who,  because  he  was  engaged  upon  a  train  which  was 
transporting  munitions  of  war  to  the  south  in  the  days  of  secession,  was 
subsequently  held  disentitled  from  recovering  for  an  injury  sustained  in  that 
employment,  was  no  more  legally  or  morally  responsible  for  the  sort  of 
freight  being  transported  than  for  the  perturbations  of  Jove's  satellites 
during  the  period  of  the  civil  war. 

So  far  from  adding  anything  to  previous  definitions  of  the  subject  he 
relinquishes  as  hopeless  the  attempt  to  give  any  precise  definition  of 
negligence  which  shall  be  of  general  application.  Having  stated  the 
general  rule  of  contributory  negligence  to  be  that  such  acts  or  omissions  on 
the  part  of  the  plaintiff  as  cooperate  with  the  defendant's  negligence  and 
are  a  proximate  cause  of  the  injury  will  defeat  the  plaintiff's  claim,  and 

^  Watte  V.  N.  E,  RaiUoay  Co.,  E.  B.  &  E.  719 ;  Bavin  t.  Mann^  10  M.  ft  W.  546 ; 
Majfor  of  Colchester  v.  Brooke,  7  Q.  B.  377. 
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haying  traced  this  to  the  case  of  BvUerfield\.  Forrester  (11  East,  60),  he 
proceeds  to  a  severe  criticism  of  its  application  and  statement  in  the  case  of 
Dames  t.  Mann  (10  M.  and  W.  546).  This  animosity  appears  strange 
(eepeciallj  as  subsequent  cases  which  have  enforced  and  confirmed  the 
principle  of  that  case '  do  not  appear  to  be  included  in  the  same  condemna- 
tion) until  we  find  that  there  has  been  deduced  from  it^  and  as  the  author 
evidently  thinks  not  without  warrant,  the  objectionable  doctrine  of  '  com- 
parative negligence'  which  prevails  in  some  of  the  States.  The  result 
however  of  his  disregarding  this  class  of  cases  is  to  diminish  considerably  th^ 
Value  of  his  discussion  of  the  general  rule.  The  whole  doctrine  of  contributory 
negligence  is  based  on  the  maxim  injure  non  remota  aed  praxima  causa 
speetatur,  and  these  important  decisions  according  to  English  views  are 
cardinal  examples  of  its  application  to  the  subject.  A  just  appreciation  of 
them  was  therefore  of  the  first  importance. 

The  fact  is  that  these  cases  preseut  considerable  difficulty.  Where 
there  is  negligence  on  both  sides  and  the  circumstances  out  of  which  the 
accident  ultimately  arises  form,  as  they  so  frequently  do,  a  series  of  acts 
or  events,  they  give  riee  to  considerations  favouring  alternately  one  side 
and  the  other  which  might  be  compared  to  the  steps  in  the  old  system  of 
pleading  with  its  rebutters  and  surrebutters.  This  may  be  illustrated  by 
supposing  for  instance  that  in  the  case  of  RadUy  v.  L,  4c  ^'  W,  Ry,  Co. 
(i  App.  Ca.  754),  in  addition  to  the  actual  facts  of  the  case,  it  had  been 
proved  that  a  servant  of  the  plaintiff's  had  been  on  the  bridge  before  it  was 
struck  and  perceived  its  imminent  risk,  yet  had  failed  to  give  any  warn- 
ing to  the  defendant's  servants,  but  that  the  latter  had  subsequently  on 
first  touching  the  bridge  themselves  perceived  what  they  were  doing,  but 
through  sheer  stupidity^  believing  that  the  upper  truck  would  be  thrust 
harmlessly  off,  put  on  extra  steam  and  so  did  the  damage  complained  of. 
The  reasoning  by  which  the  incidence  of  liability  is  finally  established 
might  be  thus  represented  in  dialogue  between  the  parties : — 

Plaintiffi.  Our  bridge  has  been  broken  by  your  servants'  carelessness  in 
driving  against  it. 

Defendants,  Say  rather  by  your  own ;  for  it  was  your  men  who  left  the 
one  truck  on  the  top  of  the  other  so  that  they  could  not  pass  through. 

P,  What  of  that)  Your  men  saw  it  there  and  might  have  removed  it. 

2>.  They  were  not  more  to  blame  than  your  servant  who  came  on  the 
bridge  while  the  train  was  moving,  yet  gave  no  warning ! 

P,  That  would  not  have  prevented  what  happened,  for  your  driver 
admits  that  he  saw  exactly  what  he  was  doing,  but,  trusting  to  the  upper 
truck  being  thrust  off,  was  stupid  enough  to  go  on. 

The  result  is  that  the  party  whc  last  has  a  clear  opportunity  of  avoiding 
the  aeeiderUy  notwithstanding  the  negligence  of  his  opponent^  is  considered 
solely  responsible  for  it ;  and  this  will  be  found,  we  believe,  to  be  true  of 
all  such  cases,  whether  the  series  be  long  or  short. 

After  an  examination  of  the  general  rule  the  author  proceeds  to  deal  with 
certain  special  considerations  affecting  (i)  the  plaintiff's  right  to  recover, 
(ii)  the  defendant's  liability.  These  are  a  sort  of  media  axiomata  in  the 
region  where  considerations  of  fact  often  recurring  tend  to  harden  into  set 
rules,  the  discussion  of  which  is  useful  as  giving  definiteness  to  the  general 
principle.  Such  are  the  propositions  that  where  the  plaintiff  is  put  by  the 
defendant's  negligence  in  a  situation  where  he  must  adopt  a  perilous 

»  TuffY.  Warman,  a  C,  B.  N.B.  757 ;  5  C.  B.  N.  S.  573;  BadUfr,  L.  4^N.  W.  BaUwa^ 
Co.,  I  App.  Cm.  754. 
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alternative  and  in  haste  acts  erroneously,  his  act  will  not  be  measured  hy 
what  would  be  the  standard  of  okLinary  care  under  ordinary  circumstances ; 
and  again,  that  when  the  defendant  throws  the  plaintiff  off  his  guard  he  may 
be  liable,  notwithstanding  that  the  plaintiff's  acts  would  be  n^ligent  if 
measured  by  an  ordinary  standard.  Some  of  these  rules,  as  worked  ont  in 
America,  direrge  curiously  from  English  doctrine ;  thus  in  sereral  States  it 
is  held  that  where  «  man  incurs  great  risk  to  save  human  life  his  act  is,  as 
matter  of  law,  not  negligent,  though  this  proposition  is  again  subject  to 
some  not  very  clear  limitation  in  case  the  act  is  utterly  casL 

The  author  next  diaeusses  the  doctrine  of  'comparatiye  negligence' 
which  obtains  in  Illinois  and  four  other  States,  and  criticises  it  cffectiTely 
as  departing  from  the  principle  of  causation  which  underlies  the  subject. 
This  is  the  doctrine  by  which  the  plaintiff  Is  held  entitled  to  recover  from 
the  defendant  whenever  his  negli^noe  through  contributing  to  the  injury  is 
only  slight,  while  that  of  the  defendant  is  ffro$Sf  their  negligence  thus 
^differing  by  a  whole  degree. 

The  next  chapter  deals  wi£h  the  difficult  subject  of  the  '  imputed  con- 
tributory negligence  of  third  parties.^  The  general  though  not  universal 
rule  in  America  is  that  in  order  that  the  negligence  c^  a  third  person 
should  be  imputable  to  the  plaintiff,  it  must  be  shown  either  (i)  that 
such  third  person  was  tihe  plaintiff's  agent,  or  (ii)  that  the  cause  of  action 
itself  is  derived  from  the  third  person.  It  is  not  necessary  to  point  out 
how  the  first  branch  of  the  rule,  which  alone  needs  eomment,  conflicts 
with  the  doctrine  of  'identification'  obtaining  in  this  country,  or  how 
forcible  are  the  criticisms  to  which  the  latter  has  been  subjected  by  both 
judges  and  text-writers  in  this  country.  In  this  chapter  is  also  considered 
the  case  of  claims  by  persons  fum  aui  juris  especially  children.  In  most  of 
the  States  the  rule  prevails  (founded  on  Har^kUd  Y.R^per,  21  Wend.  615) 
that  the  negligence  of  the  guardian  or  parent  is  imputable  to  the  in&nt, 
although  it  is  regaided  as  a  harsh  rule,  and  the  Courts  incline  to  restrict 
it  where  possible.  The  decisions  in  America  on  this  matter  seem  as  unsatis- 
factory as  our  own.  There  seems  to  be  a  lack  of  the  important  distinctioa 
between  (i)  cases  where  the  guardian  and  the  defendant  have  both  con- 
tributed proximately  to  the  accident,  where  it  would  seem  reasonable  that 
both  should  be  liable  to  the  infant,  and  (ii)  cases  where  the  accident  could 
have  been  avoided  by  one  of  them  (i.  e.  the  guardian  or  the  defendant) 
notwithstanding  the  negligence  of  the  other,  in  which  cases  it  would  seem 
right  that  the  one  thus  proximately  causing  the  injury  should  alone  be 
liable.  (Cf.  Clark  v.  Chambers,  3  Q.  B.  D.  327^  and  Huglus  v.  Ma^ 
2  H.  &  C.  744.) 

The  remainder  of  the  book  consists  of  chapters  on  special  classes  of 
cases,  viz.  those  connected  with  Railway  Companies,  other  Highways, 
Master  and  Servant,  and  certain  other  special  cases,  and  two  devoted  to 
a  discussion  of  the  Burden  of  Proof^  and  the  distinction  between  Law  and 
Fact. 

On  the  whole  this  book  cannot  be  considered  to  contribute  much  to  the 
general  theory  of  the  subject.  It  is,  however,  a  useful  collection,  care- 
fully prepared  and  well  arranged,  from  the  great  store-house  of  American 
cases,  illustrating  the  subject  with  an  immense  number  of  decisions,  which 
throw  valuable  light  alike  on  questions  of  fact  and  on  the  presumptions 
which  are  gradually  growing  out  of  them. 
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legal  Maxims  in  Urdu.     By  Lala  Bau  Nath.    Agra  :  Bahar  Hind 
Press.    1886.   Large  8 vo.  705  pp. 

We  feel  certain  that  the  labour  of  Mr.  Byjnath  in  publishing  the  book 
before  us  will  be  duly  appreciated  by  his  countrymen.  Practically  the 
work  is  an  Urdu  version  of  Dr.  Broom's  Collection  of  Legal  Maxims.  An 
attempt  has  also  been  made  to  enunciate  and  explain  many  rules  of  law  and 
equity  that  are  of  daily  application  in  our  Courts,  but  in  this  attempt  we 
cannot  say  that  the  editor  has  acquitted  himself  very  fayourably.  A  maxim 
of  law  always  embodies  a  principle,  but  a  rule  of  law  may  not ;  and  in  his 
selection  and  exposition  of  such  of  the  rules  of  law  as  are  collected  in  the 
book  the  editor  has  not  paid  sufficient  regard  to  this  distinction.  "Fot 
instance,  the  rule  in  Ftgot's  case  has  been  discussed  in  one  place  in  such  a 
manner  as  to  indicate  that  the  writer  is  not  quite  acquainted  with  the 
resolutions  arrived  at  in  the  case  or  the  extent  to  which  recent  decisions 
have  modified  them.  We  venture  to  think  that  if  he  had  confined  himself 
throughout  to  a  translation  of  Dr.  Broom's  well  known-work,  with  additional 
illustrations  of  the  maxims  from  cases  decided  by  the  Indian  High  Courts,  ihe 
practical  utility  of  his  work  would  have  been  greater.  Again  we  cannot 
understand  how  such  a  rule  of  equity  as  Aeqnitas  sequilur  legem  concerns 
the  Indian  Courts,  where  the  distinction  between  legal  and  equitable 
estates  does  not  exist.  Very  likely  our  author  has  included  this  rule 
among  general  maxims  of  law,  because  Story  treated  it  (with  other  cognate 
rules)  as  a  maxim  of  equity.  But  Story  used  the  word  maxim  to  signify, 
any  cardinal  rules,  and  did  not  confine  it  to  principles  of  universal  applica- 
tion. Properly,  however,  a  rule  of  law  is  a  definite  proposition  from  which 
definite  legal  consequences  can  be  deduced.  A  maxim  is  an  indefinite  and 
symbolic  proposition,  which  groups  together  rules  or  classes  of  rules,  and 
will  not  bear  to  be  treated  as  a  logical  premiss.  The  treatment  of  maxima 
like  rules  is  a  besetting  snare  of  clever  laymen  and  inexperienced  lawyers., 
It  is  true  that  similar  confusions  occur  in  abundance  in  Dr.  Broom's  own 
work,  which  fairly  represents  the  defects  as  well  as  the  merits  of  an  English, 
legal  mind  formed  by  the  usual  unscientific  process,  and  endeavouring  too 
late  to  be  scientific  by  the  light  of  nature ;  and  therefore  we  cannot  blame 
the  Urdu  paraphrast  for  being  no  wiser  than  his  original.  Neither  can  we 
blame  him  for  not  having  found  a  better  original,  for  with  all  the  short- 
comings of  Broom's  Legal  Maxims  we  do  not  know  of  any  English  book; 
more  fitted  on  the  whole  to  serve  his  purpose.  Still  it  would  be  fatal  at 
this  day  to  accept  Dr.  Broom  as  a  philosophic  lawyer.  Philosophy  is  best. 
Kule  of  thumb  is  well  enough  up  to  a  certain  point.  But  philosophizing  by 
rule  of  thumb  is  tolerable  neither  to  gods  nor  men.  One  feature  of  the 
book  wherein  the  writer  has  shown  some  originality  is  the  citation  of 
passages  from  the  so-called  Code  of  Manu  and  works  of  several  doctors  of 
Mahommedan  law  in  illustration  of  the  principal  maxims.  These  quotations 
from  thei  classical  texts  of  Hindu  and  Mahommedan  jurisprudence  will  do 
more  to  impress  on  the  minds  of  our  Indian  fellow-subjects  the  lessons  to 
be  derived  from  the  maxims  than  any  exposition  of  them  by  ever  so  learned 
an  English  Judge  from  the  Bench.  Again,  in  our  author's  treatment  of  such 
maxims  as  Qui  facit  per  alium/aeit  per  w,  Bespandeat  superior,  Ees  judit 
eata  pro  veritate  etectpitur,  we  have  been  somewhat  disappointed.  They  ar^ 
of  every-day  application  and  deserve  to  be  more  elaborately  and  carefully 
f  xpounded.  In  recommending  the  work  to  Indian  students  we  must  warn 
them  against  confounding  maxims  with  rules  of  law;  but  we  have  no 
hesitation  in  saying  that  those  who  are  unable  to  use  English  text-bookSf 
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and  to  whom  Urdu  is  native  or  familiar,  will  find  in  Mr.  Byjnatli's  work  a 
mass  of  learning  and  information  on  many  points  of  practicid  importance  to 
suitors  and  practitioners;  though  the  want  of  an  index  may  give  them 
trouble  in  finding  it.  That  want  is  a  grave  fault  in  any  book  intended  for 
any  kind  of  serious  use,  and  in  a  law-book  hardly  ever  pardonable,  and  it 
will  much  impair  the  value  of  this  book  for  working  use  and  reference. 
Legal  human  nature  is  much  alike  everywhere,  and  we  apprehend  that 
a  large  book  without  an  index  is  as  much  an  abomination  to  pleaders  in  the 
Mofussil  as  to  counsel  In  the  Boyal  Courts  of  Justice.  We  have  noted 
some  lesser  marks  of  haste  or  want  of  due  forethought,  but  it  is  not  worth 
while  to  specify  them* 

Davidson^s  PreeedenU  and  Fomu  in  Conveyancing.  Fifth  Edition.  By 
Thomas  Cookk  Wright  and  John  Ehelat  Darlet.  YoL  L 
London:  W«  Maxwell  &  Son,    1885.    xxviii  and  679  pp. 

We  have  looked  with  considerable  interest,  since  the  passing  of  the  late 
Beal  Property  Statutes,  for  the  appearance  of  a  new  edition  of  Davidson's 
Precedents ;  and  confess  to  a  slight  feeling  of  disappointment  with  the  first 
instalment.  But  a  little  consideration  will  make  it  doubtful  whether  such 
a  feeling  is  really  justifiable.  The  building  up  of  the  old  precedents  was  a 
work  of  time  ;  they  were  in  fact  constantly  being  improved.  A  suggestion 
here,  a  decision  there,  and  an  occasional  Act  of  Parliament,  drawn  by 
somebody  who  understood  what  he  was  talking  about,  all  helped  in  their 
turns  to  produce  a  system  under  which  drafts  could  be  drawn  by  men  who 
knew  what  interpretation  the  Judges  would  put  upon  the  completed  deeds, 
and  who  were  thus  enabled  to  give  tolerably  precise  effect  to  the  intentions 
of  their  clients.  In  those  days  there  was  no  chance  of  a  Judge  talking  of 
the  power  of  sale  in  a  mortgage  deed  as  the  *  defeasance '  thereof  (still  less, 
of  his  being  reported)  ;  nor  had  conveyancers  to  provide  for  the  possibility 
of  the  rule  in  SheUeifM  case  being  mistaken  for  a  rule  of  construction,  or  to 
anticipate  any  other  accidents  of  that  kind.  But  we  have  reformed  our 
Courts  as  well  as  our  conveyancing,  and  our  conveyancers  have  to  adapt 
their  drafts  to  meet  an  altered  state  of  circumstances.  Now,  the  general 
effect  of  the  recent  statutes  is  well  known,  at  least  to  practitioners,  and  is 
sufficiently  represented  for  the  purpose  of  all  ordinary  cases  by  the  last 
edition  of  the  'Concise  Precedents';  but  when  we  came  to  the  'large 
Davidson '  we  not  unnaturally  expected  to  find  greater  delicacy,  and  cer- 
tainly hoped  to  find  in  the  volume  before  us  the  same  characteristics  which 
placed  former  editions  at  the  head  of  all  books  of  their  class.  But  whether 
the  learned  editors  '  despaired  of  the  republic,'  or  whether  the  time  which 
has  elapsed  since  the  passing  of  the  late  Acts  has  been  insufficient  for  the 
elucidation  of  their  wonders,  the  fact  remains  that  even  in  this,  the  '  Common 
Form '  volume,  we  think  is  there  room  for  improvement  in  delicate  points. 

For  instance,  the  form  of  the  power  to  appoint  new  trustees  (p.  340) 
takes  no  notice  of  the  fact  that  sect.  31  of  the  Conveyancing  Act,  1881, 
allows  a  trustee  to  retire  against  the  will  of  a  tenant  for  life  to  whom  the 
power  to  ap|3oint  new  trustees  is  expressly  given.  If  such  tenant  for  life 
'  is  unwilling '  to  appoint  a  new  trustee,  the  trustee  who  wishes  to  retire 
can  himself  do  so.  We  cannot  possibly  believe  that  this  would  be  desired 
by  settlors  in  general ;  and  if  so  the  *  Common  Form '  ought  to  provide 
against  it.  Again,  the  acknowledgment  of  the  right  to  production  of  deeds 
(p.  281)  ought  certainly  to  be  accompanied  by  an  express  acknowledgment 
^^at  the  deeds  are  retained  by  the  person  giving  the  acknowledgment,  so  as 
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to  avoid  the  necessity  for  proving  such  retention;  at  all  events  until  it 
shall  have  been  decided  that  no  such  proof  need  be  given  beyond  the 
acknowledgment.  On  p.  170  there  is  a  more  serious  blot:  Bellamy's  case  is 
cited  for  the  proposition  that  sect.  56  (as  to  an  endorsed  receipt  being  a 
sufficient  authority  to  receive  the  consideration)  does  not  apply  where  the 
consideration  is  to  be  paid  or  given  to  trustees.  It  is  clear  that  the  section 
would  apply  if  it  were  within  the  scope  of  the  trustees'  powers  to  give  an 
authority  to  their  solicitor  to  receive  the  consideration. 

A  very  curious  point  is  raised  as  to  the  statutory  covenant  against  incum- 
brances (p.  280).  We  find  there  a  note  stating  that '  where,  as  in  the  case 
of  a  jointress,  the  incumbrancer  is  not  a  mortgagee,  it  will  be  necessary  to 
insert  an  express  covenant  against  incumbrances.'  Why  ?  The  Act  says, 
'  where  a  person  conveys  and  is  expressed  to  convey  as  . .  , .  mortgagee,  &c.' 
A  jointress  can  be  esopressed  to  convey  as  mortgagee.  No  doubt,  not  being 
in  fieict  a  mortgagee,  she  does  not  in  fact  convey  as  mortgagee ;  but  she  is 
expressed  to  do  so.  Is  that  not  enough  )  We  do  not  presume  to  say  that  it 
is ;  but  if,  as  the  editor  thinks,  it  is  not,  the  consequences  are  rather  more 
jar-reaching.  In  most  of  these  statutory  covenants,  the  statute  uses  the 
words  'conveys  and  is  expressed  to  convey r'^  if  it  is  necessary  that  the 
person  should  actually  convey  as  (say)  beneficial  owner,  besides  being 
expressed  so  to-do,  the  'beneficial-owner'  covenants  will  not  arise  in  a  case 
where  the  party  has  previously,  from  fraud  or  forgetfulness,  granted  away 
his  whole  estate,  and  has  consequently  nothing  actually  to  convey ;  in  fact, 
the  statutory  covenant  will  not  arise  in  the  very  case  where  it  is  most 
wanted  1  We  fear  that  people  have  yet  to  realise  what '  simplification '  haa 
been  introdueed  into  our  conveyancing.. 


A  Selection  of  Leading  Cases  in  the  Common  Law.  With  Notes. 
By  Walter  Shibust  Shirlet,  M.P.  Third  Edition,  London ; 
Stevens  &  Sons.   188$.    8vo.  zvi  and  494  pp. 

This  is  the  third  edition  of  a  work  which,  though  open  to  a  good  deal 
of  exception  on  the  score  of  taste  and  literary  form,  seems  to  have  been 
materially  improved  since  its  first  appearance,  and  is  capable  of  being 
really  useful  if  discreetly  used.  But  Mr.  Shirley  has  yet  to  learn,  or  has 
forgotten,  various  matters  which  it  is  good  to  know,  such  as  that  false 
imprisonment  is  not  the  same  thing  as  malicious  prosecution  (see  his  remarks 
on  Perryman  v.  Lister)]  that  Lumley  v.  Gye  does  not  merely  explode  a 
fallacy  as  to  remoteness  of  damage,  but  (as  explained  by  Bowen  v.  Halt) 
deals  with  a  large  and  fundamential  question  of  the  existence  of  a  duty; 
that  the  authority  finally  confirmed  by  the  House  of  Lords  in  Beer  v.  Foakes 
was  that,  not  of  Cwmher  v.  Wane^  but  of  the  much  older  opinion  reported 
by  Coke  in  PinneVs  case ;  that  Hoare  v.  Rennie  is  not  to  be  dismissed  off 
hand  in  a  footnote  as  an  overruled  case  (see  at  p.  281  of  this  our  current 
volume,  in  the  April  number) ;  and  that,  on  the  other  hand,  the  doctrine  of 
*  representations '  acted  on  by  Stuart,  V.  C.  in  Lojffus  v.  Maw  is  not  only 
of  doubtful  authority,  but  is  clearly  overruled  by  the  House  of  Lords 
in  Maddison  v.  Alderson, 

As  the  book  in  its  present  state  aims  at  being  more  than  an  examination 
manual,  it  is  proper  to  notice  that  the  absence  of  a  general  table  of  cases  is 
a  grave  defect,  that  there  is  much  want  of  uniformity  in  the  citation  of 
authorities,  no  one  set  of  reports  being  constantly  referred  to,  and  that, 
what  is  more,  the  recognized  abbreviations  are  in  divers  places  miscopied 
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or  misprinted  so  as  to  make  the  reference  unintelligible.  We  do  not  mnch 
like  the  frequent  citation  of  cases  which  (on  the  face  of  the  references)  are 
not  to  be  found  either  in  the  authorized  Reports  or  in  the  Law  Journal, 
but  on  this  point  there  is  unfortunately  no  settled  usage. 


JRecueil  de9  TrailA  de  la  France.    Par  M.  de  CLERcq.    Paris :  Pedone? 
Lauriel.    Tome  XIV,  a*^*  partie*  1886. 

This  volume  is  devoted  to  1 884-1 885,  and  completes  the  part  published 
in  1884,  which  embraced  the  period  1 883-1 884. 

A  valuable  portion  of  the  contents  of  these  volumes  is  the  incorporation 
with  the  treaties  of  the  introductory  parliamentary  reports,  giving  the 
history  and  course  of  formation  of  the  different  treaties.  Some  of  these 
reports,  such  as  that  of  M.  Engelhardt's  on  the  Congo  Conference  held  at 
Berlin  in  March,  1885,  are  valuable  documents  for  both  historian  and 
diplomatist. 

Za  Condition  Juridique  de  la  Femme  dam  VAncienne  tlgypte.       Par 
G.  Paturet.     Paris:  Ernest  Leroux.   1886.    liv  and  77  pp. 

M.  Revillout,  the  able  professor  of  the  £cole  du  Louvre,  whose  researches 
in  Egyptian  jurisprudence  are  adding  precious  material  to  our  knowledge  of 
ancient  law,  has  found  a  fellow-worker  in  his  pupil,  the  author  of  this  little 
work.  M.  Revillout  in  a  long  prefatory  letter  remarks  that  the  legal 
contracts,  deeds,  and  other  documents  of  early  Egypt  and  Chaldea  which 
have  been  unearthed  are  now  to  be  counted  by  tens  of  thousands,  and  that 
juridical  training  is  requisite  for  their  comprehension.  M.  Paturet  realises 
his  professor's  recommendation.  He  has  had  the  advantage  of  a  preliminary 
and  comparative  study  of  French  and  Roman  law,  and  is  able  to  set  forth 
what  is  striking  in  the  position  of  woman  in  ancient  Egypt.  Woman  there 
was  the  equal  of  man,  and  remained  so  for  two  centuries  after  the  Roman 
conquest.  No  perpetual  tutor  or  prohibitions  like  those  of  tbe  Velleian 
senatus-consultum  restricted  her  independence.  Egypt  in  this  respect  is 
an  exception  to  all  the  peoples  of  antiquity  in  the  East  as  in  the  West, 
who  treated  woman  as  legally  inferior  to  man.  In  Egypt,  says  M.  Paturet, 
woman  was  the  equal  of  man,  the  daughter  the  equal  of  the  son,  the  sister 
the  equal  of  the  brother.  She  needed  no  protection  ^(y^icr  itnbedllitcUem 
sexus. 


Ze  Morcellement.      Par  Alfaed  de  Foville.      Paris:   Guillaamin. 
1885.  a83pp. 

M.  DE  Foville  has  an  ability  for  making  statistics  interesting  which  la  at 
least  unusual.  In  the  volume  before  us  history,  philosophy,  poetry,  and 
figures  are  mingled  in  pleasant  alternation,  so  that  this  book  on  the  dry 
subject  of  subdivision  of  the  land  in  France  has  a  cheerful  look,  tempting 
even  to  the  dullest  arithmeticians. 

The  author  is  well  pleased  with  the  effects  of  subdivision  in  France,  and 
he  holds  up  to  those  Frenchmen  who  are  not  so  '  the  unjustifiable  anomaly 
that  2000  proprietors  still  at  the  end  of  the  nineteenth  century  hold  half 
the  territoiy  of  Great  Britain,  while  the  large  towns  are  teeming  with 
an  ever-increasing  multitude  of  beings  in  a  state  of  alject  physical  and 
moral  misery.'  M.  de  Foville  is  opposed  to  any  change  in  the  Civil  Code 
for  granting  the  testamentary  freedom  now  withheld,  though  he  admits  thai 
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equality  in  treatment  of  the  children  belongs  to  the  character  of  the  French 
people,  and  is  not  the  outcome  of  legislative  enactments  (p.  1 95). 


Traits  de  Droit  International  Public,  Europ/en  et  Am/ricain.  Par 
P.  F£ADiER-FoD]£Bi.  Paris:  Pedone-Lauriel.  1885.  8vo. 
Tomes  i**  et  2, 

*  Thebe  is,*  says  M.  Pradier-Fod^r6, '  an  ideal  of  international  law  which 
exists  as  an  innate  notion  (jiotian  ihnie),  an  aspiration.  Philosophers 
conceive  its  principles,  maxims,  and  rules  with  their  generalising  spirit,  and 
the  principles  of  this  law  are  but  the  principles  of  universal  justice  and 
moral  order  which  govern  the  existence  of  collective  and  individual  beings. 
The  ideal  soars  (plane)  above  political  societies,  and  its  reality  is  proved 
by  the  fact  that  at  all  periods  it  has  been  appealed  to  as  a  law  or  as 
a  pretext  by  the  powerful  states  when  in  their  interest,  and  by  the  weak 
and  oppressed  states  as  a  supreme  resort,  a  cry  of  anguish  against  their 
oppressors.  Beneath  this  typical  law,  this  ideal,  are  the  conventional 
rules  which  are  recognised  by  the  unequivocal  and  constant  usage  of 
regulated  nations  {nations  j)olicee8)  and  their  governments,  or  which  are 
deduced  from  the  institutions,  degree  of  civilisation,  and  manners  and 
customs  of  these  nations,  or  which  are  expvessly  laid  dawn  in  public  treaties.' 
(T.i.p.48.) 

The  principles  of  this  t}7>ical  law  and  of  tiie  eonventiDnal  rules  admitted 
in  the  practice  of  nations  are  the  subject  of  the  law  of  nations,  or,  as  this 
branch  of  the  law  is  now  usually  called  on  the  Continent,  public  international 
law.  The  distinction  drawn  by  M.  Pradier-Fod^r6  between  ideal  and  positive 
law  is  but  the  division  of  Grotius.  No  classification  has  been  devised  which 
can  claim  origiuality  and  be  called  an  improvement. 

In  a  long  introduction,  extending  over  upwards  of  280  pages,  M.  Pradier- 
Fod^r6  endeavouvB  to  determine  ^e  precise  diaracter  of  nations  as  inter- 
national persons  and  states.  The  words  'nation,'  'people,'  and  'state'  are  in 
common  parlance  employed  as  synonymous.  '  On  entend  par  nationalite^'  says 
M.  Pradier-Fod^6, '  le  fait  et  le  droit  d*exister  k  T^tat  de  nation.'  Before 
the  present  century  the  word  was  used  in  the  sense  of  belonging  to  a  State. 
M.  Pradier-FodM  credits  Madame  de  Stafil  with  first  having  employed  the 
word  in  the  new  and  ethnographic  sense,  which  has  given  rise  to  the  Pan-, 
Slavism,  Pan-Germanism,  and  Pan-HeUenism  of  ouv  own  day. 

M.  Pradier-Fod^r6  is  no  friend  of  this  new  idea  of  nationality  as  a  basb 
for  the  redistribution  of  States.  He  quotes  a  famous  speech  of  M.  Thiers 
on  this  subject,  which  is  worth  remembering,  though  he  was  a  special 
pleader.  To  realise  the  idea  with  French  logical  completeness  is  no  doubt 
a  practical  impossibility,  and  to  do  so  as  a  principle  of  revision  we  should 
require,  as  M.  Thiers  said^  to  destroy  Switzerland.  We  could  not  give  the 
Austrian  Germans  to  Qermuiy  without  giving  several  millions  of  Slavs 
along  with  them ;  if  these  Slavs  were  given  to  Russia,  some  millions  of 
Germans  would  have  to  go  al(»]g  with  the  Slavs.  In  the  end,  said 
M.  Thiers,  we  should  have  what  oecuned  in  th»  Elbe  provinces,  viz.  to 
rescue  the  Germans  who  were  under  the  yoke  of  the  Danes,  three  hundred 
thousand  Danes  were  placed  under  the  yoke  of  the  Ckrmans.  M.  Pradier- 
Fod^r^  disposes  of  the  idea  as  a  'false  and  dangerous'  one,  either  bom  of  the 
brains  of  ideologues  or  devised  to  justify  spoliation. 

In  the  first  volume  M.  Pradier-Fod^r6  farther  discusses  the  rights  and 
duties  of  States,  their  right  of  self-preservation  and  their  right  of  inde- 
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pendence.  In  the  second  volame  be  follows  up  the  rights  of  States  with 
the  right  of  equalitjy  the  right  of  property,  and  accidental  rights  and 
treaties. 

It  would  have  been  interesting  to  see  M.  Pradier-Fod^r6  dwell  ajxm 
Chapter  YI  of  the  General  Act  of  the  Berlin  Congress  of  1885,  on  the 
essential  conditions  to  be  fulfilled  in  taking  possession  of  territoiy  on  the 
A&ican  coast  M.  Pradier-Fod^r^  merely  quotes  the  articles  of  the  treaty 
in  a  note  without  expressing  an  opinion. 

The  work  is  full  of  information,  and  every  line  of  it  shows  the  extenalTe 
reading  of  its  author. 

Mr.  Serjeant  Stephen  New  Commentaries  on  the  Laws  of  England 
(partly  founded  on  Blackstone).  By  His  Honour  Judge  Stepoen. 
Tenth  Edition.    London:  Butterworths.    1886. 

The  title-page  of  the  tenth  edition  of  Stephen's  Commentaries  is  inscribed 
'Mr.  Serjeant  Stephen's  New  Commentaries  on  the  Laws  of  England 
(partly  founded  on  Blackstone).  By  His  Honour  Judge  Stephen.  Tenth 
edition.'  But  we  gather  from  the  preface  that  Judge  Stephen  has  not 
reverted  to  the  editorship  of  his  father's  Commentaries,  for  the  present  issue 
appears  to  be  the  work  of  Mr.  Archibald  Brown«  At  any  rate  this  gentle- 
man cannot  be  charged  with  a  want  of  reverence  for  the  task  entrusted  to 
him,  for  he  goes  so  far  as  to  describe  the  Commentaries  as  'a  book  of 
authority  in  the  Courts.'  No  doubt  it  is  a  book  useful  for  reference  to 
persons  who  are  entirely  ignorant  of  some  particular  part  of  the  law  and 
want  to  get  some  notion  of  what  to  look  for  and  where  to  look  for  it; 
but  he  would  be  a  bold  man  who  cited  any  part  of  it — even  a  part  in 
square  brackets — ^as  an  authority  upon  which  judges  might  be  expected 
to  rely. 

The  restless  activity  with  which  the  Legislature,  in  the  intervals  of 
political  strife,  seems  to  consider  itself  bound  to  pour  out  fresh  statutes 
largely  modifying  the  existing  law  has  done  much  to  increase  the  burden 
of  Mr.  Brown's  labours.  Altogether  he  has  found  it  necessary  to  refer  to 
175  new  statutes  which  were  not  passed  soon  enough  to  be  included  in  the 
preceding  edition,  and  it  is  obvious  that  such  events  as  the  publication  of 
the  Rules  of  1883,  and  the  passing  of  the  Bankruptcy  Act  of  the  same 
year,  must  have  given  him  a  great  deal  of  occupation. 

The  first  of  the  practically  new  chapters  is  that  which  gives  the  effect  of 
the  Conveyancing  and  Settled  Land  Acts  of  1881-84.  It  consists  for  the 
most  part  of  something  between  a  literary  account  and  a  digest  of  the 
contents  of  the  two  principal  Acts,  a  good  deal  of  it  being  in  the  words 
nsed  by  the  Legislature.  This  method  ensures  accuracy,  but  in  a  book  in- 
tended mainly  for  students  it  might  have  been  well  to  indulge  more  in 
explanation  and  comment.  The  references  to  cases  decided  upon  these 
Acts  since  they  were  passed  are  rather  scanty. 

In  the  Second  Part  of  the  Second  Book — the  part  dealing  with  personal 
property — the  chapter  which  treats  of  '  Title  by  Invention '  has  been  con- 
siderably expanded.  This  is  an  almost  necessary  consequence  of  the  passing 
of  the  Trade-marks,  Patents,  and  Designs  Act,  and  suitably  supplements 
the  disquisition  on  Copyright  to  which  it  is  appended.  Chapter  VI  of  the 
same  Part,  which  deals  with  Bankruptcy,  has  also,  of  course,  had  to  be 
remodelled,  and  this  part  of  the  work  has  been  done  with  care  and  skill 
which  reflect  great  credit  on  Mn  Brown. 

The  chapters  describing  *  Public  Rights '  have  been  affected  by  the  pass? 
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ing  of  the  Franchise  and  Redistribution  Acts  of  1884-5,  ^^^  ^^®  Subsidiary 
Acts  which  parliamentary  reform  involved.  The  last  Corrupt  Practices 
Act  has  also  required  notice  in  this  connection,  as  well  as  embodiment  in 
the  part  of  the  Commentaries  which  deals  with  Criminal  Law.  Under 
the  head  of  *  Civil  Injuries,'  and  the  remedies  they  involve,  are  included 
the  whole  subject  of  the  Practice  of  the  Courts.  The  Acts  amending  the 
principal  Judicature  Acts,  and  the  system  of  which  the  Rules  of  1883  are  the 
centre,  have  kept  this  part  of  the  work  in  a  state  of  continuous  development 
for  the  last  twelve  years.  It  would  be  departing  entii-ely  from  Blackstone*s 
original  plan  to  give  anything  more  than  a  general  sketch  of  the  multifarious 
matters  with  which  these  Acts  and  Rules  are  concerned,  but  so  much  new 
matter,  as  it  has  been  thought  necessary  to  add,  appears  to  have  been  grafted 
on  the  old  with  considerable  success. 

In  the  Sixth  Book,  which  treats  of  Criminal  Law,  the  alterations  have 
been  neither  extensive  nor  important.  It  may  be  observed  that  the 
exceptions  to  the  ordinary  rule  that  prisoners  and  their  wives  cannot  give 
evidence  are  much  more  numerous  than  are  indicated  here  (Vol.  IV,  p.  442). 
No  account  is  taken  of  the  provisions  to  this  effect  either  in  the  Corrupt 
Practices  Act,  1883,  or  in  the  Explosives  Act,  1883.  These  statutory 
exceptions  are  now  very  numerous,  and  most  of  them  are  founded  on  no 
particular  principle. 

It  was  suggested  in  the  last  number  of  the  Law  Quarterly  Review  that 
the  desirability  of  pevpetually  re-editing  a  good  book  of  this  kind  was  at 
least  doubtful.  When  Seijeant  Stephen  first  published  the  Commentaries 
he  thought  it  desirable  to  indicate  by  the  use  of  square  brackets  the  parts 
of  his  work  which  were  *  taken  substantially '  from  Blackstone.  Ten  editions, 
by  various  hands,  have  now  been  issmed,  and  there  is  no  possibility  of  dis- 
cerning, save  by  an  elaborate  investigation  of  dates,  which  is  Serjeant 
Stephen,  which  Judge  Stephen,  or  which  Mr.  Archibald  Brown.  Doubtless, 
however,  as  long  as  it  continues  to  be  the  best  single  work  for  the  use  of 
students  at  large,  it  will  continue  to  be  re-edited  as  occasion  demands,  and 
if  it  continues  to  be  as  well  done  as  it  has  been  by  Mr.  Brown,  it  probably 
has  before  it  a  long  and  useful  career. 


JntermediaU  Law  Examination  made  Easy.  A  Complete  Guide  to  Self- 
preparation  in  the  Tenth  Edition  of  Mr.  Serjeant  Stephen's  New 
Ommentaries  on  the  Laws  of  England  (excluding  Books  IV  and 
VI).  Sixth  Edition.  By  Albert  Gibson,  Solicitor.  London : 
Law  Notes  Publishing  Officer.   1886, 

One  of  the  objections  to  the  existing  practice  of  continuing  to  re-edit  the 
same  books  is,  that  it  gives  rise  to  endeavours  to  boil  them  down  for  the 
base  purposes  of  examination.  Sometimes  they  are  cut  up  into  question 
and  answer,  and  sometimes  they  are  translated  into  baldly  stated  '  points,' 
as  in  the  case  in  Mr.  Gibson's  Guide  to  Stephen's  Commentaries.  Opening 
it  at  random  we  read — 

*  Chapter  HI.    Of  Parent  and  Child. 

*  Remarks. 

'  This  is  by  no  means  so  important  a  chapter  for  examination  purposes  as 
the  one  just  finished,  but  at  the  same  time  you  must  read  it  very  carefully, 
as  there  are  several  nice  points  in  it  on  which  the  Examiners  might  ask 
questions.' 
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A  little  further  on,  under  the  heading  '  Points  to  note/  come  eighteen 
*  points'  put  in  the  briefest  poEsible  terms,  such  as, '  13.  Who  a  bastard  is, 
and  what  dieadvantages  he  labours  under,  and  by  what  means  he  ean  be 
made  legitimate.'  The  last  clause  will  show  the  ralue  of  this  sort  of  book 
in  respect  of  accuracy.  These  parasitical  essays  are  degrading  to  a  noble 
study.  A  man  who  cannot  pass  examinations  without  iJhe  help  of  this  kind 
of  short  cut,  and  can  with  it  (if  there  are  any  such),  will  never  be  at  all  a 
better  man  or  a  better  lawyer  for  having  read  the  principal  work  alongside 
with  the  parasite. 

T/ie  County  Court  Statutes  from  1846  to  i88a,  wilk  tie  Rules,  Court 
FeeSy  and  Costs,  1886.  By  G.  Mauley  Wethbrfield  and  Fred. 
Wetherfield,  Solicitors.  Second  Edition,  revised  and  enlarged. 
London :  William  Clowes  &  Sons.   1886. 

Costs  in  tie  County  Courts^  Exclusive  of  Admiralty  and  Bankruptcy.  By 
Charles  Cautherley,  Registrar  of  the  Leeds  County  Court  and 
District  Registry.     London:  William  Clowes  &  Sons.    1886. 

Messrs.  Wetherfield  have  published  a  second  edition  of  their  book  on 
the  County  Court  Acts  and  Rules.  It  contains  the  rules  which  came  into 
force  in  the  spring  of  the  present  year.  It  does  not  pretend  to  be  a  text- 
book of  the  County  Court  practice,  or  anything  more  than  its  name  implies, 
viz.  a  collection  of  the  existing  statutes,  parts  of  statutes,  and  rules  which 
the  County  Courts  administer.  It  also  gives  some  forms  of  summonses, 
affidavits,  and  the  scales  of  costs  and  fees  authorized  under  the  existing 
rules.  The  introduction  briefly  sketches  the  jurisdiction  of  the  Court  under 
the  various  statutes  creating  it,  and  is  well  done  as  far  as  it  goes.  As  a 
compendious  collection  of  the  authorities  likely  to  be  required  for  the  im- 
mediate decision  of  a  point  of  practice,  this  little  book,  which  is  well 
printed  and  bound,  leaves  little  to  be  desired. 

Mr.  Cautherley's  work,  which  is  a  good  deal  smaller,  is  much  the  same 
thing  with  regard  to  costs.  Whether  it  is  worth  while  to  put  County 
Court  costs  in  a  volume  by  themselves  is  a  question  which  only  experience 
can  decide.  Qranted  that  the  work  was  to  be  done,  Mr.  Cautherley  has 
done  it  well. 


A  Treatise  on  tie  Construction  or  Interpretation  of  Commercial  and 
Trade  Contracts.  By  Dwight  Arvbn  Jones,  of  the  New  York 
Bar.  New  York:  Baker  Vooris  &  Co.  1886.  Royal  8vo. 
596  pp. 

The  design  of  this  treatise  is  to  extract  from  the  American  and  Engllsli 
cases  the  principles  which  govern  the  interpretation  of  mercantile  contracta. 
The  object  is  carried  out  with  great  industry.  The  author's  conclusions 
are  in  the  main  sound ;  but  his  discourse  has  a  verbosity,  marring  a  work 
which  claims  to  contain  a  clear  statement  of  principles. 

Perhaps  the  most  valuable  portion  of  the  book  is  that  which  treats  (pp. 
69-265)  of  the  use  of  parol  evidence  in  relation  to  written  contracts  ;  but 
this  subject  is  encumbered  and  obscured  at  the  outset  by  a  discussion  of 
Lord  Bacon's  celebrated  distinction  between  patent  and  latent  ambiguities. 
In  the  course  of  some  ten  pages  the  author  shows  that  these  terms  bring  no 
aid  to  his  inquiry— namely,  as  to  the  intention  of  parties  to  a  contract.  Thi9 
might  have  been  assumed  as  obvious.     Lord  Bacon's  terms  relate  to  the  in- 
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tention  recorded  in  a  deed,  or  other  instrament  which  the  law  invests  with  a 
character  of  special  authority ;  and  he  says  that '  ambiguitae  patens  is  never 
holpen  hy  averment,  the  reason  being  that  the  law  will  not  couple  and  mingle 
matter  of  specialty  which  is  of  the  higher  account  with  matter  of  averment 
which  is  of  the  lower  account  in  law/  Clearly  this  language  is  inapplicable  to 
'  written  contracts/  where  the  conclusive  nature  of  the  document  (so  far  as 
it  is  conclusive)  arises,  not  from  any  special  authority  given  by  law  to  the 
instrument,  but  from  the  circumstance  that  the 'parties  have  adopted  the 
w^riting  as  the  medium  for  the  expression  of  their  common  intention.  The 
author  would  do  well  to  study  and  assimilate  the  brief  and  pointed  obser- 
Tations  on  this  subject  in  the  fourth  chapter  of  Blackburn  on  Sale  (pp.  43-45 
of  the  original  edition). 

The  work  will  be  found  valuable  as  a  collection  of  authorities  on  the 
subject  treated.  The  American  authorities  appear  fully  dealt  with ;  but 
there  are  omissions  of  some  English  authorities  we  should  have  expected  to 
see  cited.  For  instance,  in  regard  to  the  effect  of  the  statements  of  the 
assured  when  made  the  basis  of  a  contract  of  life-assurance,  we  should  have 
expected  a  reference  to  the  case  of  London  Assurance  Co.  v.  Afanseil,  1 1 
Ch.  D.  363.  Upon  the  subject  of  an  ambiguous  promise  being  construed  in 
favour  of  the  promisee,  we  should  have  expected,  on  the  analogous  point  of 
the  liability  of  an  agent  who  acts  upon  ambiguous  instructions,  a  reference 
to  Ireland  v.  Livingstone,  L.  R.,  3  H.  L.  395.  And,  upon  the  nature  of  the 
authority  to  fill  up  blanks  in  negociable  paper,  to  Carter  v.  White  (as  to 
the  authority  to  fill  up  a  blank  acceptance  continuing  after  the  death  of  the 
acceptor),  25  Ch.  D.  666. 

The  index  is  faulty  in  principle.  '  Language '  is  not  a  heading  under 
which  any  one  is  likely  to  look  for  anything.  Yet  it  occupies  a  page  and 
a  half ;  *  Law  governing  construction '  occupies  over  a  page  ;  '  BtUes  of  con- 
struction,' '  EtUes  for  construing  ambiguous  contracts,'  together,  nearly  three 
pages.  And  we  look  in  vain  for  headings,  such  as  '  St.  Lawrence,'  *  Un- 
known contents,'  which  would  at  once  guide  the  practitioner  to  certain 
well-known  cases. 

There  is  nevertheless  stuff  in  the  work  deseiTing  to  live  to  another 
edition ;  and  it  may  be  hoped  that  a  careful  revision  may  eliminate  faults 
with  which  the  considerable  merits  of  the  book  are  at  present  encumbered. 


Lectures  on  Agricultural  Law  (Scotland).  By  Robert  Hislop,  B.L. 
Edin.,  Solicitor,  Auchtcrarder.  Glasgow :  William  Hodge  &  Co. 
1886.   8vo.   155  pp. 

In  four  lectures,  delivered  to  members  of  the  Stratheam  Central  Agri- 
'  cultural  Society,  the  author  deals  with  the  law  in  Scotland  relating  to  the 
rights  conferred  upon  occupiers  of  land  by  the  two  recent  Acts — the 
Ground  Game  Act,  1880;  and  the  Agricultural  Holdings  (Scotland)  Act, 
1883.  The  subject  is  treated  with  perspicuity,  and  made  interesting  to 
laymen  as  well  as  to  lawyers. 

With  becoming  gravity  the  author  discusses  the  question  which  has 
much  agitated  the  Scotch  Courts,  arising  out  of  the  prohibition  (sec.  6 
of  the  former  Act)  against  employing  spring-traps  '  except  in  rabbit-holes.' 
It  appears  that  the  question,  'What  is  a  rabbit-hole  T  has  elicited  much 
evidence  of  experts  assisted  by  the  experience  of  a  high  authority  upon  the 
Bench ;  and  as  the  domicile  of  the  rabbit  seems  involved,  the  subject  is 
perhaps  not  exhausted. 
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The  author's  Btatement,  in  his  third  lecture,  of  the  principles  and 
practice,  before  the  Act  of  1883,  relating  to  tillage  and  way-going  crops,  is 
perhaps  the  best  part  of  the  book,  and  forms  an  appropriate  introduction  to 
the  brief  rewmi,  contained  in  the  fourth  lecture,  of  the  provisions  of  the 
last-mentioned  Act. 


A  Treatise  an  tie  Jurisdiction  and  Practice  of  the  Englieh  Courts  in 
Admiralty  Actions  and  Appeals  ;  being  a  second  edition  cf  Williams 
and  Sruce's  Admiralty  Practice.  By  Gaiksford  Bruce,  Q.C., 
and  C.  F.  Jemmett.  London:  W.  Maxwell  &  Son.  1886. 
8vo,    xxxviii  and  876  pp. 

Two  hundred  and  thirty-five  pages  only  of  this  work  are  concerned  with 
the  jurisdiction  of  the  Prolmte,  Divorce,  and  Admiralty  Division  in  admiralty 
matters,  or,  in  a  shorter  phrase,  with  admiralty  law  as  distinguished  from 
admiralty  practice.  It  is  therefore  as  a  book  of  practice  that  we  have 
chiefly  to  notice  this  work,  which  is  not  only  a  second  but  a  much  enlarged 
edition  of  Messrs.  Williams  and  Bruce's  work.  Unquestionably  the  Judi- 
cature Kules  have  rendered  the  editors'  task  not  only  more  difficult  but  to 
a  certain  extent  less  acceptable  to  the  profession.  Because  the  practice  in 
admiralty  actions,  except  in  regard  to  a  certain  number  of  special  points, 
such  as  boil,  arrest  of  ships  and  so  forth,  is  the  same  as  in  cases  in  the 
other  Divisions.  Consequently  the  editors  have  had  to  face  the  fact  that 
they  have  to  deal  with  nearly  all  the  Judicature  Rules,  and  so  have  had  to 
incorporate  in  a  work  on  a  special  subject  an  immense  mass  of  material 
which  practitioners  have  at  hand  in  the  ordinary  works  on  the  Judicature 
Acta  A  great  quantity  of  the  text  of  this  book  is  therefore  taken  up  by 
statements  of  the  substance  of  these  rules  and  by  notes  with  references  to 
these  rules.  For  example,  about  twenty  pages  are  devoted  to  the  chapter  on 
*  Pleadings,'  which  is  simply  a  reswrie  of  the  Judicature  Rules  on  this  sub- 
ject. It  is  much  more  satisfactory  to  the  practitioner  to  consult  the  rules 
tbemselvea  As  though  recognising  this  unsatisfactory  way  of  treatment, 
nearly  twenty  pages  of  the  Appendix  are  taken  up  by  a  reprint  of  a  certain 
number  of  the  rules  more  immediately  concerning  admiralty  practice. 

But  yet  there  can  be  no  question  that  this  book  contains  a  mine  of 
information  on  the  subjects  of  which  it  treats,  though  it  is  rather  too  much 
like  a  mine;  for  the  practitioner  has  to  dig  about  for  the  information  he 
needs  in  a  good  deal  of  irrelevant  matter,  and  in  notes  which  are  so  copious 
throughout)  that  in  some  cases  they  fill  up  nearly  the  whole  of  the  page.  This 
very  full  notation  shows  great  industry  but  a  want  of  grasp  of  the  subject* 
matter  of  tbe  work.  It  is  somewhat  strange  that  with  this  tendency  in  the 
editors  to  put  in  overmuch  matter,  the  very  important  Admiralty  Court 
Acts  of  1840  and  1861,  which  are  largely  the  basis  of  the  later  jurisdiction 
of  the  Court,  are  not  placed  in  the  Appendix ;  for  without  these  statutes  no 
such  work  as  this  is  complete.  There  are  numerous  places  in  the  text  and 
appendix  where  a  judicious  pruning  of  the  material  would  have  given  space 
for  these  important  Acts.  On  the  whole,  though  this  book  will  be  useful  to 
practitioners  from  time  to  time,  it  is  undoubtedly  inferior  as  a  legal  worl^ 
to  the  more  concise  first  edition. 
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NOTES. 

CoBBESPONBSirrs  who  offer  contributions  to  this  Betiew  wonld  saya 
trouble  both  to  themselves  and  to  the  Editor  if  they  would  in  the  first 
instance  communicate  with  the  Editor  by  letter,  stating  the  subject  of 
the  proposed  contribution,  the  length  at  which  and  the  manner  in  which 
it  would  be  treated,  and  their  special  qualifications  for  dealing  with  it. 
For  want  of  these  precautions  not  only  disappointment  may  be  incurred, 
but  work  of  real  merit  may  be  wasted  for  divers  extraneous  but  invincible 
causes,  as  where  the  subject  has  already  been  taken  in  hand  by  another 
contributor,  or  for  some  reason  is  not  opportune.  The  contents  of  each 
number  of  the  Keview  are  settled,  as  a  rule,  about  a  month  before  the 
date  of  publication.  In  a  page  of  our  larger  type  there  are  about  475 
words,  and  twenty-five  pages  may  be  taken  as  the  greatest  admissible 
length  for  a  single  article.  It  ought  to  be  needless,  but  we  fear  it  is 
not,  to  add  that  MS.  intended  for  the  press  must  be  written  on  only  one 
side  of  the  paper,  and  that  particular  attention  should  be  given  to  the 
legibility  of  figures,  references,  and  abbreviations  of  all  kinds,  proper 
names,  foreign  or  unusual  words,  and  quotations  in  foreign  languages. 
Printers  are  human,  and  have  much  to  bear.  Writers  would  be  more 
careful  in  these  seeming  trifles  if  they  knew  bow  much  is  saved  in  the  end 
by  a  little  forethought  at  the  beginning. 


ExECXTTiOKB  AS  A  BiBK  TO  PuRGHASEBS  OF  Land. — The  complaceucy 
with  which  some  people  regard  the  existing  system  of  land  transfer  haa 
been  rudely  ruffled  by  the  decision  in  Be  Pope,  34  W.  B.  645,  693.  It  was 
generally  believed  by  those  well  versed  in  the  practice  of  the  law  of  real 
property  that  a  purchaser,  who  caused  his  vendor's  title  to  be  properly  in- 
vestigated, was,  in  the  absence  of  actual  fraud  (a  matter  that  no  laws  can 
gaard  against),  practically  safe  as  against  the  rights  of  third  parties :  Be 
Pope  shows  that  this  opinion  is  erroneous.  In  that  case  an  unlucky  pur- 
chaser  completed  his  purchase  in  ignorance  that  the  land  had  been  delivered 
in  execution  to  a  judgment  creditor  of  the  vendor,  and  it  was  held  that  the 
rights  of  the  execution  creditor  prevailed  over  those  of  the  purchaser.  I 
purpose  to  explain  shortly  the  nature  and  extent  of  the  danger  to  a  pur- 
chaser produced  by  executions  against  the  vendor. 

There  are  two  principal  methods  by  which  a  judgment  creditor  can 
enforce  his  judgment  against  the  land  of  his  debtor : — 

(i)  By  having  the  land  delivered  to  him  in  execution;  when  this  is  done 
he  can  apply  the  rents  and  profits,  or  cause  them  to  be  applied, 
towards  satisfaction  of  his  debt ;  or 

(2)  He  can,  after  the  land  has  been  actually  delivered  in  execution, 
register  his  execution  under  27  &  28  Vict.  c.  112,  and  then  apply 
to  the  Court  for  sale  of  the  debtor's  land. 

It  will  be  observed  that  where  the  debt  is  but  small  compared  to  the 
income  of  the  land  which  is  seized,  the  creditor  may  not  wish  to  proceed  to 
a  sale ;  in  this  case  there  is  no  occasion  for  him  to  register  the  writ ;  and 
there  is,  as  I  shall  proceed  to  show,  no  means  by  which  an  intending  pur- 
chaser can  ascertain  that  the  vendor's  land  has  been  delivered  in  execution. 

The  judgment  creditor  can  obtain  delivery  in  execution  of  his  debtor's 
land,  (i)  by  issuing  an  elegit,  (2)  by  obtaining  the  appointment  of  a 
receiver. 
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The  prcceediogs  under  an  elegit  are  the  following :  the  creditor  sues  out 
the  writ  and  delivers  it  to  the  sheriff,  who  impanels  a  jury  to  enquire  what 
lands  the  debtor  has  in  his  bailiwick ;  he  then  makes  his  return  to  the 
writ,  this  is  a  formal  statement  of  what  he  has  done  in  obedience  to  the  writ, 
it  is  engrossed  on  parchment  and  signed  by  the  under-sheriff ;  the  writ,  the 
return  to  the  writ,  and  the  inquisition,  are  then  returned  by  the  sheriff  to 
the  Court,  this  proceeding  is  called  the  return  of  the  writ« 

The  return  to  the  writ,  which  takes  effect  on  the  signature  of  ihe  under- 
sheriff  being  affixed  to  it,  operates  as  delivery  in  execution  to,  or  seizure  by, 
the  creditor  of  all  the  debtor's  land  comprised  in  the  inquisition  ;  it  confers 
on  the  creditor  a  mere  right  of  entry,  a  right  which  he  can  enforce  against 
the  lands  of  which  the  debtor  is  in  possession  by  ejectment,  or  the  form  of 
action  now  substituted  for  it,  and  against  the  lands  in  the  possession  of  his 
tenants  by  any  of  the  means  by  which  a  landlord  can  recover  rent.  The 
result  is  that  a  purchaser  who  completes  after  the  return  to  the  writ  is 
made  is  too  late,  the  debtor's  estate  has  passed  away  from  him,  and  the 
purchaser  loses  his  money. 

The  whole  of  the  proceedings  under  an  elegit  may  be  made  without  any 
notice  to  the  debtor ;  although  the  Sheriff's  Court  is  open  to  the  public,  the 
proceedings  in  taking  the  inquisition  are  of  a  merely  formal  character,  and 
are  attended  by  no  real  publicity,  add  to  which  that  the  sheriff  is  not  bound 
to  keep  any  register  of  writs  of  elegit.  The  result  is  that  a  purchaser  has  no 
means  of  ascertaining  whether  the  land  has  been  delivered  under  an  elegit 
except  by  making  enquiries  of  the  under-sheriff,  enquiries  that  the  latter  is 
not  bound  to  answer,  though  it  is  probable  that  as  a  matter  of  courte^  he 
will  be  willing  to  do  so  on  being  paid  for  his  trouble. 

Since  the  passing  of  the  Judicature  Act,  1873,  the  appointment  of  » 
receiver  has  largely  been  employed  for  the  purpose  of  enforcing  judgments. 
It  is  unnecessary  to  discuss  in  this  place  when  it  ought  to  be  used  instead  of 
an  elegit.  The  appointment  of  a  receiver  as  a  final  process  operates  as 
actual  delivery  in  execution  of  the  land  to  the  purchaser.  There  appears  to 
be  no  manner  by  which  a  purchaser  can  ascertain  whether  a  receiver  hai 
been  appointed,  so  that  the  result  may  be,  as  in  Re  Pope,  that  he  may 
complete  in  ignorance  of  the  appointment  having  been  made,  and  may  thus 
lose  his  purchase  money. 

The  judgment  creditor  can  enforce  his  judgment  against  the  leaseholds  of 
the  debtor  by  a  writ  oifi,fa,^  which  binds  them  as  against  strangers  from 
the  time  of  the  writ  being  placed  in  the  hands  of  the  sheriff^  a  fact  which  a 
purchaser  has  no  means  of  discovering,  so  that  in  this  case  also  he  may  lose 
his  money  owing  to  the  writ  being  delivered  to  the  sheriff  before,  though 
the  sale  by  the  shei'iff  may  take  place  after,  the  completion  of  the  purchase. 

The  appointment  of  sequestrators  is  sometimes,  though  very  rarely,  used 
as  final  process  on  a  judgment,  in  which  case  it  may  operate  as  delivery  in 
execution  so  as  to  defeat  a  purchaser. 

Keceivers  and  sequestrators  are  more  commonly  appointed  on  interlocutory 
process,  in  which  case  a  purchaser  who  completed  after  the  appointment 
Was  made,  though  he  would  not  necessarily  lose  his  money,  would  be  put  to 
expense  and  delay  before  he  obtained  possession  of  the  land. 

It  is  impossible  to  estimate  with  any  degree  of  accuracy  what  is  the 
amount  of  risk  run  by  a  purchaser  owing  to  the  possibility  of  the  land 
having  been  delivered  in  execution,  or  of  a  receiver  or  sequestrator  having 
been  appointed  on  interlocutory  process,  before  completion.  I  am  inclined  to 
think  that  the  risk  is  not  very  large,  as  none  of  the  conveyancing  text-books 
refer  to  it.     Where  the  vendor  is  a  wealthy  man  the  risk,  except  as  regards 


Oct.  1886.]  Notes.  621 

the  appbintmezit'on  interlocutory  process,  is  inappreciable,  as  it  is  hardly 
to  be  supposed  that  he  will  ^llow  a  creditor  to  recover  judgment  and  to 
proceed  to  execution.  On  the  other  hand  it  must  be  remembered  that  the 
very  fact  of  a  man  wishing  to  sell  or  mortgajOfe  his  land  is  some  evidence  of 
his  being  in  embarrassed  circumstances.  It  is  a  matter  of  notoriety  that 
landowners  as  a  class  are  largely  in  debt,  and  that  many  of  them  are  barely  able 
to  pay  the  interest  on  their  mortgages :  the  consequence  is  that  no  prudent 
man  will  at  present  be  willing  to  purchase  or  lend  money  on  the  security  of 
land  without  satisfying  himself  that  there  is  no  risk  of  the  landowner 
having  an  execution  creditor. 

Risks  of  the  nature  that  I  have  described  can  easily  be  obviated  by  a 
slight  change  in  the  law.  A  provision  that  no  land  should  be  delivered  in 
execution,  and  that  no  receiver  or  sequestrator  should  act,  till  the  writ  or 
order  was  registered,  would  be  sufficient.  H.  W,  E. 


Codification  in  Nbw  Yobk. — In  this  country  it  is  possible  to  keep 
one's  temper  while  discussing  Codification.  Indeed  the  difficulty  here  seems 
rather  to  lie  in  not  keeping  it,  and  the  more  ardent  advocates  of  the  science 
may  be  occasionally  tempted  to  regret  that  the  discussions  it  provokes  are 
wholly  destitute  of  the  enlivening  element  of  personal  acrimony.  In  this 
they  would  be  wrong,  for  the  Legislature  does,  from  time  to  time,  though 
slowly,  and  as  it  would  seem  almost  fortuitously,  accomplish  pieces  of 
codificatory  work.  In  New  York  it  is  veiy  different.  There  Codes,  in 
general  and  in  particular,  are  belauded  and  denounced  by  rival  champions 
with  all  the  passionate  fury  which  in  England  used  to  be  the  unvarjring 
accompaniment  of  theological  argument,  and  has  now  been  transferred  to 
the  equally  congenial  field  of  scientific  research. 

In  the  April  number  of  this  Revisw  (1886)  notice  was  taken  of  a  proposed 
Code  of  the  New  York  Law  of  Evidence,  proposed  by  the  Hon.  D.  Dudley 
Field,  and  certain  essential  defects  in  its  method  and  provisions  were 
pointed  out,  in  consequence  of  which  a  hope  was  expressed  that  it  would 
be  rejected  by  the  Legislature  of  New  York.  This  has  since  happened, 
hut  whether  for  the  good  reason  that  it  was  a  bad  Code,  or  for  the 
bad  reason  that  there  ought  to  be  no  Codes,  it  would  be  rash  to  surmise. 
In  either  case  one  result  has  been  a  peculiarly  animated  attack  upon  Mr. 
Dudley  Field,  consisting  of  a  pamphlet  entitled  'Reply  of  Nathaniel  C. 
Moak  to  Hon.  David  Dudley  Field,  relative  to  the  Code  of  Evidence  and 
Codification  of  Common  Law.'  This  reply,  and  the  documents  which 
preceded  it  in  the  controversy,  are  worth  reading  in  order  to  see  that 
Jawyei*s  can  get  quite  as  angry  with  each  other  as  any  one  else. 

In  the  first  place  it  seems  that  *  Gov.  Hill  asked  the  views  of  Mr.  Moak, 
as  he  did  that  {He)  of  other  lawyers  upon  this  Code.*  Mr.  Moak's  reply 
was  certainly  not  couched  in  a  style  likely  to  propitiate  Mr.  Field.  He 
md:  'Having  somewhat  cursorily  read  some  fifty  [out  of  234]  sections  of 
the  *'  Code  of  Evidence,"  and  examined  such  authorities  as  readily  occurred 
to  me  as  bearing  upon  them,  it  seems  to  me  clear  that  it  ought  not  to  be- 
come law.'  He  then  makes  his  objections  to  seventeen  different  provisions 
of  the  proposed  Code,  which  he  finally  denounces,  with  lordly  brevity,  as 
'  clearly  objectionable '  and  a  '  decrepit  statute.' 

It  is  worth  while  to  notice  a  few  of  Mr.  Moak's  objections  to  one  or  two 
provisions  of  the  proposed  Code  which  were  the  subjects  of  adverse  comment 
in  these  pages  six  months  ago.  Mr.  Moak  takes  exception  to  the  provision 
that  '  moral  certainty  only  is  required  or  that  degree  of  proof  which  pro- 
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duces  conviction  in  an  unprejudiced  mind/  This  clause  has  at  least  six 
serious  faults  (see  L.  Q.  R.,  April,  1886,  p.  257)  of  which  the  principal  one  is 
that  neither  it,  nor  anything  approaching  to  it,  ought  to  be  put  into  a  Code  at 
all.  But  none  of  them  are  pointed  out  by  Mr.  Moak.  His  objection  to  it 
is  that '  moral  certainty,'  which  absurd  phrase  he  accepts  as  having  some 
meaning,  is  not  required,  but  only  *  a  preponderance  of  evidence,'  which  is 
an  equally  unscientific  expression.  He  further  asserts  it  to  be  the  rule 
that  in  civil  cases  a  party  asserting  that  his  opponent  has  committed  a 
crime,  is  not  obliged  to  prove  it  as  conclusively  as  if  the  accused  was  being 
criminally  tried  lor  it,  but  that  it  is  enough  to  satisfy  the  jury  that  his  guilt  is 
on  the  whole  more  probable  than  his  innocence.  If  this  is  really  ihe  law  of 
New  York  it  must  have  been  made  so  either  by  statute  or  by  some 
deciibion  in  which  the  Common  Law  of  England  was  treated  with  unusual 
contempt ;  and  in  either  case  it  would  seem  to  be  a  good  thing  to  change  it. 
Similarly  Mr.  Moak  objects  to  the  definition  of  '  direct  evidence '  not  be- 
cause he  sees  that,  as  there  is  no  real  distinction  between  'direct'  and  'indirect' 
evidence,  there  ought  to  be  no  such  definition  at  all,  but  because  he  thinks 
he  can  make  a  better  one.  His  criticism  is  that  '  direct  evidence  may  tend 
to  prove  a  fact  without  doing  so  conclusively.'  As  he  does  not  favour  his 
readers  with  any  further  statement  of  what  he  understands  the  expression 
*  direct  evidence '  to  mean,  it  is  impossible  to  contradict  him,  but  it  would 
have  been  simpler  and  more  satisfactory  to  point  out  the  obvious  truth  that 
no  statement  can  possibly '  prove  the  fact  in  dispute  directly  without  an 
inference  or  presumption,  and  in  itself  if  true,  conclusively  establish  that 
fact.' 

After  some  three  pages  of  criticism,  more  or  less  of  this  character,  Mr. 
Moak  winds  up  with  the  observation  '  This  Code  being  so  clearly  objection* 
able,  it  becomes  unnecessary  to  determine  whether  or  not  codification  <d 
the  Eubject  be,  in  the  abstract,  desirable.'  We  are  not  told  that  Governor 
Hill  had  asked  for  Mr.  Moak's  determination  whether  Codification  were, 
in  the  abstract,  desirable,  but  the  passage  is  worth  noticing  for  the  afdmus 
it  shows,  and  because  Mr.  Field  describe  it  as  a  '  fling '  which  '  might  well 
have  been  omitted,'  and  which,  though  not  necessarily  indicating  'malignity,' 
was  '  careless  and  flippant,'  and  showed  a  '  want  of  thought.' 

These  phrases  occur  in  the  following  controversial  piece,  which  is  called 
'Mr.  Field's  Eeply  to  Mr.  Moak's  Reasons  why  the  Code  of  Evidence  should 
not  become  a  Law.'  Touching  Mr.  Moak's  criticisms  on  partictdar  sections,  Mr. 
Field  expresses  a  doubt  whether  the  Governor  wishes  to  hear  '  a  defence  of 
these  sections  in  detail,'  but  intimates  that  if  he  does,  he  will  be  'ready  to  attend 
him  with  the  necessary  rows  of  books  to  show  that '  his  '  statements  were 
warranted.'  Pending  this  complaisance  on  the  part  of  the  Governor,  Mr. 
Field  '  contents  himself  with  observing '  that  Mr.  Moak's  criticisms  appear 
to  Mr.  Field '  as  full  of  " crudities,  errors,  and  defects,"'  as  Mr.  Field's  Coda 
appears  to  Mr.  Moak.  '  Lideed '  Mr.  Field  thinks  the  said  criticisms  '  so 
hiasty  and  puerile  as  to  be  unworthy  of  attention.'  Secondly,  says  Mr. 
Field,  Mr.  Moak  is  not  an  impartial  judge,  because  he  writes  law-books, 
and  thinks  a  Code  would  interfere  witli  their  sale.  Thirdly  and  fourthly, 
Mr.  Moak,  by  his  own  account,  only  '  cursorily  read  some  fifty  sections,' 
and  knows  nothing  about  the  other  hundred  and  seventy  sections,  and  has 
'unwittingly  presumed  to  weigh  his  judgment  against  that  of  hundreds  and 
thousands  of  lawyers,  many  of  them  as  good  as  he,  in  nine  American  Com* 
monwealths,  whose  deliberate  judgment  has  been  formed  from  the  study  and 
experience  of  years,  and  in  some  instances  a  score  of  years.'  Finally,  Mr. 
Field  condemns  Mr.  Moak,  in  a  sentence  of  which  the  precise  meaning  is 
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not  very  clear  to  an  English  reader, '  to  take  his  place  with  those  malcon- 
tents who  turn  their  backs  upon  the  Constitution  they  are  sworn  to  support, 
and  strive  to  maintain  that  monopoly  of  legal  knowledge  which  they  hug  to 
their  bosoms  as  if  it  were  their  sole  dependence  in  life.' 

The  controversy  concludes  (for  the  present)  with  the  Reply  of  Nathaniel 
C.  Moak  to  Hon.  David  Dudley  Field,  from  which  the  pamphlet  takes  its 
title.  The  substantive  part  of  it  begins — *  There  are  two  periods  in  the  life 
of  every  man  when  he  is  dogmatic  and  intolerant,  and  when  he  mistakes 
assertions  and  hard  names  for  logic.  You  and  I  have  passed  the  first.  I 
have  not,  I  hope,  reached  the  second/  After  this  savage  innuendo,  Mr.  Moak 
answers  Mr.  Field's  points  seriatim.  First,  as  to  the  crudities,  errors,  and 
defects,  he  asks  why  Mr.  Field  did  not  specify  what  they  were.  But  he 
does  not  in  terms  accept  the  awful  challenge  to  appear  with  rows  of  books 
before  Grovemor  Hill — which  it  may  be  that  (Governor  Hill  does  not  r^et. 
Secondly,  he  confesses  that  he  has  written  law-books,  but  avoids  Mr.  Field's 
insinuation — which  he  calls  a  '  contemptible  fling' — by  the  assertion  that  he 
was  fortunate  enough  to  be  '  paid  in  full  for  each  as  completed.'  Thirdly, 
he  says  that  Mr.  Field  has  used  '  naughty  names '  instead  of  specifying 
errors ;  and  fourthly,  that  he  (Mr.  Moak)  presumed  to  weigh  his  judgment 
against  that  of  the  hundreds  and  thousands  because  he  had  a  right  to. 
In  this  plea  most  persons  will  concur.  There  are  still  a  few  things  of  our 
own  with  which  we  may  do  what  we  will,  and  our  judgment  is  surely  one 
of  them. 

Having  thus  said  the  last  word,  for  the  present,  about  Mr.  Field's  Evidence 
Code,  Mr.  Moak  proceeds  to  devote  some  five  pages  to  the  denunciation  of 
Codes  in  general.  '  Now,  Mr.  Field,'  he  says,  a  little  in  the  tone  of  a  big 
boy  about  righteously  to  punch  a  little  one's  head,  '  a  word  as  to  Codes.  I 
am  no  Code  hater;  I  confess  I  do  not  believe  it  possible  to  codify  the 
Common  Law.  I  have  hitherto  taken  no  part  in  the  ''  code  "  wars  except '  to 
address  a  Committee  of  the  Legislature  for  ten  minutes  against  Mr.  Field's 
Code.  Mr.  Moak  then  proceeds  to  charge  Mr.  Field  with  having  said  that 
Codes  might  be  useful  'because  one  had  been  adopted  in  India,  one  in 
California,  and  because  of  the  Code  Napoleon.'  If  Mr.  Field  really  urged 
that  '  one '  Code  had  been  adopted  in  India,  he  was  certainly  guilty,  though 
Mr.  Moak  does  not  expressly  say  so,  of  not  making  the  best  of  his  case,  and 
he  would  at  least  have  done  well  to  specify  which  of  the  Indian  Codes  he 
referred  to.  In  the  determination  of  this  point  Mr.  Moak's  denunciation 
does  not  help  us.  He  merely  remarks  that  no  trustworthy  evidence  as  to 
the  working  of  the  one  Code  in  India  is  available.  *  Englishmen  tell  us  it 
works  admirably.  Unfortunately  the  two  hundred  millions  of  natives  to 
whom  it  is  administered  are  not  heard  from  except  as  a  few  of  them  are 
occasionally  blown  from  the  mouth  of  a  cannon.'  Mr.  Moak's  reticence  is 
cruel.  Laymen  generally,  to  say  nothing  of  lawyers,  would  be  really 
interested  in  *  hearing  from '  even  a  single  native  of  Hindostan  who  had 
been  occasionally  blown  from  the  mouth  of  a  cannon. 

Mr.  Moak  has  two  other  arguments  against  Codes.  One  is  that  from 
1777  to  1848  *  in  this  state  there  was  not  a  single  impeachment  of  a  judicial 
officer,  and  no  inquiry  as  to  the  judicial  conduct  of  one.'  Then  came 
Mr.  Field's  Code  of  Procedure,  and  *  within  twenty-five  years  the  avalanche 
of  injunctions,  writs,  and  orders,  which  were  its  legitimate  growth,  brought 
Barnard,  Cardozo,  Mr.  Ounn,  and  possibly  George  W.  Smith  to  disgrace, 
dismissal,  and  ruin.  It  resulted  in  charges  against  and  investigations  and  trials 
of  George  M.  Curtis,  A.  P.  Smith,  and  Horace  G.  Prindle,  and  the  consequent 
suspicion  and  lowering  of  the  character  of  the  judiciary.'     English  advo- 
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4:ate8  of  codification  may  be  unable  to  deny  that  the  disgrace  of  jadicial 
officers  was  the  legitimate  result  of  Mr.  Field's  Code,  and  equally  unable  to 
understand  why  it  should  be  so,  or  whether  it  could  be  so  unless  the  judicial 
officers  deserved  to  be  disgraced,  in  which  case  it  was  a  very  good  thing,  and 
Mr.  Field's  Code  is  to  be  congratulated.  But  it  is  clear  that  if  and  in  so  far 
as  the  result  is  a  reproach  to  anything,  it  is  a  reproach  not  to  Codes  generally, 
but  to  Mr.  Field's  Code  which  wrought  the  havoc.  The  other  argument  is 
that  Chief  Justice  Shaw  once  said  in  effect  that  the  uncertainty  of  the 
Common  Law  with  regard  to  states  of  fact  which  have  not  arisen,  enables  the 
judges  when  such  facts  do  arise  to  hold  that  the  law  is  what  they  think  it 
ought  to  be,  as  for  instance  in  determining  the  rights  and  liabilities  of 
railway  companies  considered  as  common  carriers.  This  is  very  true,  but 
the  real  fact  is  that  judges  who  declare  the  Common  Law  with  regard  to  a 
state  of  facts  which  never  existed  before,  are  making  new  law.  Now  new 
Codes  can  be  devised  from  time  to  time  affecting  new  states  of  fact  just  as 
well  as  new  judge-made  law,  and  there  is  probably  as  much  to  be  said  for 
one  way  of  legislating  as  for  the  other. 

Mr.  Moak  winds  up  the  controversy  in  a  paragraph  which  begins  thus : 
<In  conclusion,  Mr.  Field,  I  have  no  harsh  words,  no  assertions  and  no 
ridicule  for  you,  notwithstanding  my  conviction  that  you  have  so  well  ridden 
a  pet  hobby  for  years  and  desire  the  gratification  of  personal  and  iamily 
pride  in  being  handed  down  to  posterity  as  the  Justinian  of  our  age.' 

I  will  not  call  you  names,  notwithstanding  my  conviction  that  you  are  a 
dogmatic,  intolerant,  vain,  self-deluded  old  impostor.  There  is  some  fun  in 
being  an  American  jurist  of  this  sort.  Of  course  it  is  well  known  that 
American  lawyers  as  a  rule  are  not  only  as  able  but  also  as  polite  as  En^ish 
ones.  But  it  must  be  entertaining  to  live  in  a  country  where  any  two 
persons  can  be  found  to  discuss  such  a  subject  with  such  vivacity. 

H.  S. 


Aksweb  to  the  Real  Fbopebty  Puzzle,  ante,  p.  406. — A  had  two  sons, 
B  and  C.  B  purchased  land  and  died  before  1834 ;  on  his  death  C  took 
by  descent  as  brother  and  heir.  On  C's  death  after  1833,  ^  ^^^^  ^  ^^ 
of  the  purchaser  B,  the  fact  that  C  left  a  son  being  immaterial.  See  3  and  4 
Will.  IV,  c.  106.  EL  W.  E. 

The  following  answer  was  given  in  a  legal  examination  of  a  rather 
advanced  standard  lately  held  in  England : — 

'  The  rule  against  perpetuities  (laid  down  in  the  Thellusson  Act)  is  that 
income  shall  not  be  allowed  to  accumulate  for  a  longer  period  than  a  term 
of  2 1  years  added  to  the  life  of  the  grantor. 

*Ther  rule  is  rather  different  to  that  limiting  contingent  remainders, 
which  must  come  within  a  period  of  an  existing  life,  plus  2 1  years ;  and 
to  that  regarding  executory  interests,  which  must  fall  within  any  given 
number  of  existing  lives  jdua  21  years.  But  all  these  are  preceded  by 
particular  estates,  generally  beneficial.  There  is  an  exception  to  the  rule 
against  perpetuities  in  case  of  accumulations  of  income  to  pay  off  in- 
cumbrances.' 

It  seems  to  be  believed  by  some  students,  indeed  by  some  writers  of 
books  for  students,  that  *  Jurisprudence '  and  Roman  Law  must  be  studied, 
but  knowledge  of  the  Law  of  Heal  Property  comes  by  nature.  The  re- 
sulting estate  of  those  who  persistently  act  on  this  bdief  is  not  however 
generally  beneficial. 
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Palaeography  (writes  a  correspondent)  is  beyond  the  province  of  the 
Law  Quarterly,  but  the  question  how  records  are  best  printed  should  be 
of  some  interest  to  those  interested  in  the  history  of  our  law,  and  may, 
one  hopes,  be  a  practical  question  if  the  eighth  centenary  of  Domesday  is 
to  be  worthily  kept.  So  it  may  be  allowed  me  to  suggest  that  the  use 
of '  record  type '  (i.  e.  type  imitating  the  stenographic  signs  used  in  MSS.^, 
while  it  certainly  deters  readers,  really  saves  very  few  mistakes.  Sir 
Thomas  Hardy,  advocating  its  use,  has  given  in  the  Preface  to  vol.  iv 
of  his  edition  of  the  Durham  Register  a  large  collection  of  blunders  found 
in  reputable  works.  Certainly  these  blunders  are  bad  enough,  but  I  think 
that  any  one  who  knows  anything  about  the  matter  will  see  that  only  a  very 
small  percentage  of  them  could  have  been  saved  by  the  use  of  record  type. 
One  can  genendly  guess  how  the  mistake  has  arisen.  If  an  editor  has 
printed  permiUo  instead  of  promiUo  or  praemiUo  we  can  say  that  his 
mistake  probably  lay  in  the  deciphering  of  a  stenographic  sign.  If,  on 
the  other  hand,  he  gives  tarn  where  he  should  give  ecmm,  his  mistake  was 
one  which  no  typographical  device  could  have  prevented;  he  has  read 
t  instead  of  c.  Here  is  the  beginning  of  Hardy's  catalogue  of  errors : — 
mtUuo  for  invicem,  irUimationem  for  itmnuationem,  unwn  for  vestri^ 
avisimus  for  aminmuSy  frcUria  for  pa^rUy  inde  for  i»,  inatrueret  for  viduty 
laborare  for  liberare,  aerenUaa  for  strenuUas,  simul  for  similiUr^  atibacripta 
for  subseqiLenUai  inoeniemua  for  iniunaimua,  I  do  not  believe  that  we 
should  have  been  spared  any  of  these  errors  had  the  editor  had  at  his 
command  the  most  elaborate  type.  The  most  common  source  of  mis- 
readings  is  the  likeness  between  u  and  n,  and  between  ui,  ni,  tu,  ui  and 
m;  hence  such  blunders  as  iudieiis  for  induiia,  ineundis  for  unimdia. 
The  resemblance  between  c  and  t  again  is  very  fatal.  A  lady's  reputation 
may  depend  on  a  difficult  choice  between  amita  and  arnica.  In  such  cases 
record  type  is  of  no  service  at  alL  In  general  the  stenographic  signs  are 
the  very  easiest  things  to  read  and  to  understand,  and  if  one  cannot  expand 
them  correctly  then  one  cannot  be  trusted  to  copy  them  correctly.  Take 
the  common  abbreviation  of  persona ;  one  meets  a  p  surmounted  by  a  little 
a  and  with  a  line  drawn  through  its  tail ;  the  man  who  does  not  happen  to 
know  what  this  means  will  probably  think  that  the  /)  is  not  a  p.  My  belief 
is  that  record  type  saves  an  inconsiderable  number  of  mistakes  at  the 
cost  of  driving  away  students  who  want  legible  books  and  not  displays 
of  pothooks  and  hangers.  Those  valuable  Botuli  Curiae  Begis  which 
Sir  Francis  Palgrave  edited  would,  I  am  persuaded,  have  been  much  better 
known  and  much  more  highly  prized  than  they  are,  had  that  learned  man 
printed  all  the  words  in  full,  a  task  which  he  could  easily  have  done  with 
great  safety.  There  are  just  a  few  documents  which  deserve  to  be  photo- 
graphed, but  between  photography  and  conmion  type  there  is  no  logical 
resting-place. 

The  following  entry  upon  the  Coram  Bege  Boll  for  the  21st  year  of 
Henry  the  Third  (a.d.  1236-7)  forms  a  pendant  to  the  story  of  the 
Deacon  and  the  Jewess  discussed  in  the  April  number  of  this  Esvisw. 
The  Boll  itself  is  not  now  to  be  found,  but  excerpts  from  it  are  contained 
in  a  MS.  at  the  British  Uuseum  (MS.  Add.  12,269,  f.  174  dors.),  and 
among  them  this : — 

CresEant  de  Stampes  Judeus  BristoUii  diffamatus  est  quod  Ysobella 
filia  Oiliberti  Sellar'  Cristiana  inuenta  fuit  cum  eo  in  lecto  et  concubuit 
cum  ea,  et  alias  dififamatus  fuit  de  eodem  crimine.  Abiurauit  regnum  et 
elegit  portum  Shorham  et  habet  spacium  transfretandi  a  tali  die  in  unum 
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mensem.    Et  eadem  Tsobella  cepit  penitenciam  soam  et  abinranit  Tillam 
BristoUii,  etc. 

Fornication  between  Jew  and  Christian  seems  clearlj  to  have  been 
treated  as  an  offence  cognizable  by  the  lay  court;  though  what  would 
have  been  done  to  the  Jew  if  he  had  not  abjured  the  realm  does  not 
appear.  F.  W.  M. 

*  DoMicUi '  AS  A  Legal  EzPBKSSioy. — ^One  piece  of  advice  may  be  con- 
fidently given  to  Parliamentary  draftsmen  :  they  should  never  make  use  of 
the  word  *domicil/  It  is  one  of  those  technical  terms  which  has  accumulated 
around  it  a  lot  of  very  misty  theory,  and  has  therefore  become  a  matter  full 
of  obscurity.  Any  periBon  acquainted  with  the  particular  topic  knew  that 
Order  XI.  r.  i  (c)  and  (e)  was  certain,  just  because  it  used  the  term  a 
'person  domiciled,'  to  give  work  for  the  lawyers.  The  expectation  is 
amply  justified  by  Jones  v.  The  ScoUith  Accident  Company^  17  Q.  B.  D.  421. 
The  case  brought  up  the  question  which  may  give  rise  to  any  amount  of 
speculative  discussion,  What  is  the  domicil  of  a  company!  The  Court 
sensibly  decided  that  a  company's  domicil  is  its  principal  place  of  business, 
but  the  problem  how  to  apply  one  of  the  most  artificial  of  legal  notions  to 
an  artificial  being  which  is  wholly  the  creation  of  law  is  in  itself  complex 
and  may  yet  give  rise  to  difficulty.  We  again  repeat  our  advice  to  drafts- 
men— avoid  the  use  of  the  term  domicil. 


Where  a  partnership  is  continued  by  tacit  agreement  after  the  expiration 
of  the  specified  term,  the  tendency  of  our  Courts  has  been  to  hold  the  con- 
tinuance to  be,  so  far  as  possible,  on  the  same  terms,  and  to  refuse  to  give 
effect  to  such  clauses  only  as  are  manifestly  inconsistent  with  the  partner^ip 
being  determinable  at  will.  The  decision  of  the  House  of  Lords  in  the 
Scottish  appeal  of  Neileon  v.  Mossend  Iron  Company,  1 1  App.  Ca.  298,  may 
seem  at  first  sight  to  give  a  check  to  this  tendency.  If  so,  we  should  r^ret 
the  result  as  tending  to  defeat  the  real  intention  of  parties  and  create  oppor- 
tunities for  sharp  practice.  But  careful  examination  will  show  that  the 
language  of  the  clause  in  question  was  peculiarly  strict  and  limited,  and 
that  on  those  words  no  other  decision  could  have  been  arrived  at  without 
doing  violence  to  their  plain  and  primary  sense. 


The  Employers'  Liability  Act,  1880,  has  been  useful  as  a  provisional 
mitigation  of  harsh  and  non-natural  conclusions  of  law,  but  it  has  certainly 
made  the  law  more  difficult  to  understand.  In  Thomas  v.  Quartermainey 
17  Q.  B.  D.  414,  the  real  question  was  whether  the  plaintiff  would  have  had 
any  cause  of  action  if,  instead  of  being  a  workman,  he  had  been  in  the 
defendant's  brewery  in  the  exercise  of  an  independent  right,  or — in  the 
technical  sense  explained  in  Indermaur  v.  Dames — ^by  the  de^ndant's  invita- 
tion. This  by  no  means  escaped  the  Court  (see  per  Qrantham  J.  at  p.  420), 
but  the  involved  structure  of  the  Act  is  nevertheless  in  the  nature  of  a  trap 
for  suitors,  if  not  for  judges.  We  note  that  Wills  J.  seems  to  accept  the 
extra-judicial  remarks  of  Lord  Bramwell  printed  in  an  appendix  to  the 
second  edition  of  Mr.  Horace  Smith's  book  on  Negligence.  But  Mr.  Horace 
Smith  distinctly  does  not  accept  them,  for  reasons  which  in  our  opinion  are 
good  and  sufficient. 

The  Committee  on  Correspondence  of  the  Alabama  State  Bar  Association 
has  issued  a  circular  letter  to  the  Bar  Associations  of  other  States,  urging 
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the  importance  of  establisbing  a  uniform  system  of  commercial  law,  sug- 
f^eftting  the  recommendation  to  the  several  State  Legislatures  of  the  English 
Bills  of  Exchange  Act,  1882,  and  adopting  the  argument  of  Judge  Chalmers, 
published  in  the  present  volume  of  this  Review,  for  codification  of  the 
Common  Law  on  this  and  kindred  subjects. 


DraycoU  v.  Harrison^  17  Q.  B.  D.  147,  illustrates  the  peculiar  position 
occupied  by  a  married  woman  under  the  Married  Women's  Property  Act, 
1882,  and  though  it  will  be  no  surprise  to  lawyers,  may  perplex  and  annoy 
tradesmen  and  other  laymen.  The  popular  impression  is  that  a  married 
woman  can  now  contract  in  the  same  way  as  a  feme  sole.  This  impression 
is  ill-founded :  she  can  contract  only  in  respect  of  her  separate  property ;  in 
other  words,  she  cannot  render  herself  personally  liable  for  a  debt,  nor  can 
she  bind  any  part  of  her  separate  estate  which  is  subject  to  a  restraint  upon 
anticipation.  Hence  where  JT,  a  married  woman,  is  found  to  have  property 
of  about  £180  a  year,  but  her  estate  was  subject  to  a  restraint  upon  antici- 
pation and  X  has  actually  received  part  of  her  income,  a  County  Court 
judge  has  no  power  on  a  judgment  against  her  and  her  husband  to  make  an 
order  of  committal  against  her  for  default  of  pajrment  under  the  Debtors  Act, 
1869,  sec.  5. 

Seroka  v.  Kattenburg,  17  Q.  B.  D.  177.  If  a  married  woman  under  the 
present  state  of  the  law  escapes  from  some  of  the  contractual  liabilities  of  a 
feme  sole,  Seroka  v.  KaUenburg  shows  that,  as  Mr.  Justice  Mathew  puts  it, 
the  Act  of  1882  is  not  an  Act  for  the  relief  of  husbands,  and  that  a  husband 
is  still  liable  to  be  joined  with  his  wife  in  an  action  for  a  wrong  committed 
by  her  during  coverture.  He  is  therefore  responsible  among  other  things  for 
a  libel  published  by  his  wife,  even  though  he  takes  no  part  in  the  publication. 
That  the  decision  of  the  Court  is  right  is,  in  our  judgment,  pretty  clear. 
What  is  not  at  all  clear  is  that  the  law  itself  is  right,  llie  Married 
Women's  Property  Acts  from  the  first  to  the  last  mark  a  transition  from 
the  ancient  to  the  modem  view  of  the  position  of  a  feme  coverte.  But  as  far 
as  law  is  concerned  the  change  from  the  old  to  the  new  stage  of  opinion  is 
not  complete.  What  is  needed  is,  as  we  have  before  suggested,  that  a  feme 
sole  should  now,  except  in  one  or  two  definite  cases,  be  placed  exactly  in  the 
same  position  both  as  to  rights  and  as  to  liabilities  as  an  unmarried  woman. 
This  is  what  we  must  come  to  at  last,  and  to  carry  the  law  out  to  its  logical 
result  will  shorten  the  Statute  Book,  put  an  end  to  a  good  number  of  appeals 
to  the  Courts,  and  prevent  no  small  amount  of  injustice. 


Ahraih  v.  The  North  Eastern  RaUway  Company ^  11  App.  Cas.  247, 
contains  a  statement  of  opinion  by  Lord  Bramwell  which  will  excite  a  good 
deal  of  attention  and  of  criticism. 

His  lordship  lays  down  in  the  plainest  and  most  vigorous  language  an 
extremely  characteristic  and,  we  must  add,  extremely  startling  doctrine.  The 
dogma  is  this ;  that '  no  action  for  malicious  prosecution  will  lie  against  a 
corporation.'  '  If  the  whole  body  of  shareholders '  [in  a  company]  '  were,' 
Eays  Lord  Bramwell,  <  to  meet  and  in  so  many  words  to  say  *^  prosecute  so- 
and-so  not  because  we  believe  him  guilty,  but  because  it  will  be  for  our 
interest  to  do  it,"  no  action  would  lie  against  the  corporation  though  it 
would  lie  against  the  shareholders.  ...  If  the  directors  even  by  resolution 
at  their  Beard,  or  by  order  under  the  common  seal  of  the  Company  (I  am 
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putting  the  case  plainlj  in  order  that  there  may  be  no  mistake  about  it),  were 
maliciously,  with  a  view  of  putting  down  a  solicitor  who  had  assisted  others 
to  get  damages  against  them,  to  order  a  prosecution  against  that  man,  if 
they  did  it  from  an  indirect  or  improper  motive  no  action  would  lie  against 
the  corporation,  because  the  act  on  the  part  of  the  directors  would  be  vkra 
virea ;  they  would  have  no  authority  to  do  it.  They  are  only  agents  of  the 
Company ;  the  Company  acts  by  them,  and  they  have  no  authority  to  bind 
the  Company  by  ordering  a  malicious  prosecution.' 

This  is  the  doctrine  laid  down  by  his  lordship  in  a  case  which  could  be 
decided,  and  was  in  effect  decided  by  the  House  of  Lords  without  tbe  main- 
tenance of  any  such  broad  and  sweeping  view  as  is  enounced  by  Lord 
Bramwell.  The  ground  of  his  opinion  (for  however  eminent  his  lordship,  it 
is  an  opinion  and  nothing  more)  is  the  very  intelligible  one  that  malice  or 
improper  motive  is  necessary  to  constitute  malicious  prosecution,  and  that 
'  a  corporation  is  incapable  either  of  malice  or  of  motive.' 

Now  we  will  not  undertake  positively  to  assert  that  his  lordship's  opinion 
is  erroneous,  but  we  do  assert  with  confidence  that  it  is  open  to  some  obvious 
objections  which  Lord  Bramwell  has  not  met.     They  are  these : — 

First,  his  dogma  is  very  hard  to  reconcile  with  decided  cases.  A  cor- 
poration is  liable  for  libels,  frauds,  acts  of  negligence  committed  by  its 
servants  in  the  course  of  their  employment  {Barwick  v.  The  English  Joint 
Stock Banky  L.  R.,  2  Ex.  265,  267).  But  if  a  corporation  is  capable  of  fraud, 
why  is  it  not  capable  of  malice  % 

Secondly,  the  assertion  that  a  corporation  is  incapable  of  motive  is  of 
course  in  one  sense  true,  for  a  corporation  as  such  is  incapable  of  any  mental 
act  whatever,  and  if  incapable  of '  motive '  is  also  incapable  of  intention,  and 
on  this  showing  no  corporation  could  do  any  legal  act  whatever,  e.  g.,  make 
a  contract. 

Thirdly,  the  real  test  of  liability  would  seem  to  be  whether  the  wrongful 
act  of  whatever  nature  is  done  by  the  agents  of  the  corporation  acting  in 
the  course  of  their  business  as  such,  and  with  the  purpose  of  serving  it« 
interest.  If  it  is  so  done,  the  corporation  is  liable  for  it  whether  the  act  be 
fraudulent  or  malicious. 

Fourthly,  no  corporation  is  by  the  terms  of  its  constitution  authorised 
to  do  illegal  or  wrongful  acts.  When  therefore  its  servants  do  such  acts 
they  always  in  one  sense  act  without  authority.  The  argument  therefore 
relied  upon  Lord  Bramwell  suggests  the  conclusion  that  corporations  are 
never  liable  for  the  wrongful  acts  of  their  servants ;  or,  to  put  the  thing  more 
generally,  that  employers  are  not  liable  for  the  wrongful  or  negligent  acts  of 
their  servants,  unless  these  acts  are  expressly  or  impliedly  sanctioned  by  the 
employers,  and  to  this  conclusion  we  suspect  Lord  Bramwell  would,  as  a 
jurist,  assent.  But  then  this  conclusion  is  distinctly  not  supported  by  the 
law  of  England.  The  law  of  England  as  to  the  indirect  liability  of  employers 
may  be  wrong,  but  a  judge,  however  eminent,  must  admit  and  act  upon  not 
only  the  principles  of  law  but  also  fair  deductions  from  these  principles. 

Fifthly,  the  doctrine  that  a  corporation  cannot  be  liable  for  malicious 
acts  because  it  is  incapable  of  malicious  motives  derives  its  plausibility  from 
overstraining  a  legal  fiction  beyond  the  limit  within  which  it  is  alone  useful. 
A  corporation  may  logically  be  distinguished  from  the  persons  who  constitute 
it,  but  the  plain  truth  is  that  it  does  consist  of  persons.  There  is  much 
truth  in  Lord  Fitzgerald's  remark,  <I  have  often  heard  it  observed  that 
they  certainly  are  very  frequently  without  conscience,  and  sometimes  very 
malicious.'  Irish  humour  is  occasionally  more  sensible  than  English 
common  sense. 
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In  Lee  y.  Ahdy,  1 7  Q.  B.  D.  309,  is  raised  a  curious  point  of  (so-called) 
private  international  law.  An  English  insurance  company  grants  a  policy 
of  life  assurance  to  M.  M^  when  in  the  Cape  Colony,  assigns  the  policy  to 
A»  His  wife  A  at  the  time  of  the  assignment,  and  till  his  death,  is  domiciled 
in  Cape  Colony.  Under  the  law  of  the  Cape  Colony,  the  assignment  is 
void  by  reason  of  the  relationship  between  the  parties.  On  i^s  death, 
A  sues  the  company  on  the  policy.  The  company  plead  that  the  assign- 
ment is  void  under  Cape  law,  and  that  therefore  no  action  is  maintainable 
by  A,  The  Court,  consisting  of  Day  &  Wills,  JJ.,  hold  that  the  defence 
is  good,  or,  in  other  words,  that  the  validity  of  the  assignment  must  be 
determined  by  reference  to  the  law  of  the  Cape. 

There  is  some  difficulty  in  reconciling  this  decision  with  L(^l  v.  Tucker, 
Li.  E.,  3  Q.  B.  77,  which  itself  is  a  little  difficult  to  reconcile  with 
JBradlaugh  v.  De  Bin,  L.  R,  3  C.  P.  538.  On  the  whole  it  appears  that 
on  the  state  of  the  authorities  the  right  way  t»  consider  the  judgment 
in  Lee  v.  Abdy,  is  to  look  at  the  case  as  one  to  b«  decided  as  though  it 
were  res  integra  determinable  solely  on  principle. 

On  this  view  of  the  matter  we-  hold,  though  not  without  hesitation^ 
that  the  judgment  of  the  Court  is  right. 

The  general  principle  which  lies  at  the  bottom  of  at  least  half  the  rules 
as  to  the  conflict  of  laws  is  that  a  right  duly  acquired  under  the  law  of  one 
country  must  be  enforced  in  other  countries  in  accordance  with  that  law,  and 
that  a  right  which  if  acquired  at  all  must  be  acquired  under  the  law  of  a  given 
country  is  not  enforceable  in  any  country  if  the  right  is  invalid,  i.  e.  not  re- 
cognised by  the  law  of  the  country  where  (if  at  all)  it  is  acquired. 

Applying  this  rule  to  Lee  v.  Abdy,  it  appears  to  follow  that  the  right 
of  A,  the  assignee,  was,  if  it  existed  at  all,  a  right  given  by  the  law  of 
the  Cape ;  it  depended  not  upon  the  original  contract,  which  was  made 
in  England,  but  upon  the  assignment  which  took  place  at  the  Cape,  and 
under  the  law  of  the  Cape.  But  the  law  of  the  Colony  made  the  assignment 
void,  i.  e.  gave  A  no  rights  under  it.  A  therefore  had  no  right  which  she 
could  maintain  either  in  the  Cape  courts  or  before  any  other  tribunal. 

It  is  worth  notice  that  the  difficulty  presented  by  this  case  and  by 
others  arises  from  the  fact  that  the  Courts  of  England  determine  rights 
in  reference  to  foreign  law  on  two  quite  different  grounds,  which  are 
not  always  distingui^ed  either  by  text-writers  or  by  Judges.  The  one 
ground  is  that  a  right  is  conferred  upon  A  by  the  law  of  some  foreign 
country ;  it  is  a  foreign  right  which  he  is  allowed  to  enforce  in  an  English 
Court.  This  is  the  case  when  A,  a  French  creditor,  sues  X,  a  French  debtor, 
in  an  English  Court  for  a  debt  alleged  to  be  incurred  by  X  to  ii  at  Paris. 
When  the  right  is  acquired^  if  at  all,  strictly  under  foreign  law,  then  it 
cannot  be  enforced  in  England,  except  in  so  far  as  the  foreign  law 
recognises  it  The  second  and  other  ground  is,  that  a  right  acquired 
under  English  law  may  be  measured  by  the  rules  of  foreign  law ;  when 
this  is  so,  the  right  is  an  English  and  not  a  foreign  right.  Thus  if  X, 
a  domiciled  Englishman,  were  to  provide  by  a  will  made  in  England, 
according  to  English  forms,  that  his  money  ^ould  be  divided  among  his 
children  as  far  as  possible  in  accordance  with  the  rules  laid  down  by 
the  Code  Napoleon,  the  will  could  not  be  interpreted  without  reference 
to  the  Code,  the  terms  of  which  would  fix  the  limits  of  the  rights  possessed 
by  each  child  of  Xb,  But  the  rights  would  be  rights  acquired  under 
English  law;  they  could  not  be  enforced  if  they  contravened  that  law, 
nor  would  they  cease  to  be  enforceable  even  if  before  Xb  death  the  Code 
ceased  to  be  the  law  of  France.     The  matter  in  fact  in  dispute  in  Lee  v. 
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Ahdy  and  like  cases  is  whether  the  right  on  which  reliance  is  placed  is 
given,  or  is  only  regulated  by  foreign  law.  The  distinction  is  not  always 
easy  of  application,  but  it  is  important,  and  in  Lee  v.  Ahdy  has  been,  it 
is  sabmitted,  rightly  applied. 

In  /n  re  Armstrong,  Ex  parte  Gilchrist  (34  W.  R  709)  a  married  woman 
had  a  general  power  of  appointment  over  property  exercisable  by  deed 
or  will  with  a  gift  over  in  default  of  appointment.  She  carried  on  a 
business  separately  from  her  htisband  (after  the  date  of  the  Married 
Women's  Property  Act  1882),  and  became  bankrupt.  In  such  a  case  s.  i 
(5)  of  the  Harried  Women's  Property  Act  1882  provides  that  the  married 
woman  <  shall  in  respect  of  her  separate  property  be  subject  to  the  bank- 
ruptcy laws  in  the  same  way  as  if  she  were  a  feme  sole,'  The  trustee  in 
bankruptcy  accordingly  applied  to  the  Court  under  s.  24  of  the  Bankruptcy 
Act  1883  for  an  order  directing  the  married  woman  to  exercise  the  power 
in  his  favour  for  the  benefit  of  the  creditors.  The  point  was  thus  raised ; 
whether  such  a  power  of  appointment,  which  in  the  case  of  a  man  at  all 
events  is  made  property  by  s.  44  (iii)  of  the  Bankruptcy  Act  1883,  ^ 
separate  property  within  the  meaning  of  the  Married  Women's  Property 
Act  1882.  The  Court  of  Appeal  (reversing  Cave  J.)  held  that  it  was  not. 
A  general  power  of  appointment  by  deed  or  will  giving  as  it  does  the 
absolute  dominion  is,  as  was  said  by  James  L.J.  and  Jessel  M.R.  in  Be  Van 
Hagan  (16  Ch.  D.  18),  equivalent  for  almost  all  purposes  to  property :  it 
is  not  however  strictly  property,  but  a  means  of  acquiring  it.  The  dis- 
tinction is  well  illustrated  in  the  analogous  case  of  a  person  possessed  of 
such  a  power  dying  insolvent.  If  the  donee  of  the  power  has  exercised  it 
and  by  so  doing  made  the  property  his  own,  it  becomes  assets  for  the 
creditors  of  the  estate ;  if  the  donee  has  not  exercised  it,  it  belongs  to  the 
persons  entitled  in  default  of  appointment  and  is  not  assets. 


Any  obscurity  as  to  the  principle  which  should  guide  the  Court  in 
granting  or  refusing  a  new  trial  on  the  ground  of  the  verdict  being  against 
the  weight  of  evidence,  has  been  cleared  away  by  the  recent  casee  of  The 
Metropolitan  Railway  Company  y.  Wright  {11  App.  Cas.  152)  and  Wehsier 
V.  Friedberg  (55  L.  J.  Q.  B.  403).  In  Solomon  v.  Bitton  (8  Q.  B.  D.  176) 
Jessel  M.R.  is  reported  to  have  said  that  the  question  in  granting  a  new 
trial  in  such  a  case  should  depend  on  whether  the  verdict  was  such  as 
'  reasonable  men  ought  to  have  come  to.'  Criticising  the  use  of  the  word 
'  ought,'  Lord  Halsbury  in  Metropolitan  Railway  Company  v.  Wright  justly 
observer  that  it  implies  that  the  Court  '  must  form  and  act  upon  their  own 
view  of  what  the  evidence  in  their  judgment  proves,'  and  he  lays  down  the 
true  principle  as  being  that  if  reasonable  men  might  find  the  verdict  which 
has  been  found  the  Court  has  no  jurisdiction  to  disturb  it  It  now  appears 
from  the  case  of  Webster  v.  Friedherg  that  Jessel  M.R  was  not  correctly 
reported,  and  that  what  he  really  said,  as  he  himself  told  Fry  L.J.,  was 
that  the  granting  a  new  trial  in  such  a  case  should  depend  on  the  question 
whether  the  verdict  was  such  as  reasonable  men  ought  not  to  have  come  to. 
This  puts  a  different  complexion  on  the  case,  and  brings  it  into  substantial 
accord  with  the  criterion  adopted  by  Lord  Halsbury. 

Bunch  V.  The  Great  Western  Railway  Company  (17  Q.  6.  D.  215)  is  an 
instance,  as  Lindley  L  J.  observed,  of  the  struggle  which  is  going  on  day  by 
day  between  railway  companies  and  the  public  as  to  the  responsibility  for 
luggage.     Very  briefly  the  facts  were  these.     On  a  passenger's  arrival  on 
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Christmas  Eve  at  a  station  with  luggage  inclading  a  bag  a  porter  took  the 
luggage  to  be  labelled.  Tiie  passenger  told  him  she  wanted  the  bag  to  be 
put  in  the  train,  i.e.  the  carriage,  and  asked  if  it  would  be  safe  to  leave  it 
with  him.  The  porter  replied  that  it  would.  The  passenger  then  went  to 
get  a  ticket  and  meet  her  husband,  and  on  her  return  ten  minutes  after- 
wards the  bag  was  missing.  The  case  turned  on  the  true  view  to  be  taken 
of  these  facts,  viz.  whether  the  proper  inference  was  that  the  bag  was  in 
process  of  transit  during  the  time  it  was  in  charge  of  the  porter  or  whether 
the  transit  was  during  that  interval  suspended.  Lord  Esher  and  Lindley 
L.J.  were  of  opinion  that  the  bag  was  in  transit,  and  the  delay  not  un- 
reasonably long.  Lopes  L.J.  differed:  it  was  no  part  he  thought  of  the 
employment  of  an  ordinary  porter  to  take  charge  of  luggage  beyond  the 
time  reasonably  necessary  for  its  transit,  and  this  would  not  include  time 
during  which  the  passenger  is  otherwise  employed  for  his  own  convenience, 
as  happened  in  a  recent  case  of  Welch  v.  London  ds  North  Western  Railway 
Company  (34  W.  R.  166),  where  a  passenger  who  had  missed  his  train  gave 
his  luggage  to  a  porter  to  look  after  until  the  next  train  and  went  to  the 
billiard  room  of  the  station  hotel,  and  the  Court  held,  on  the  loss  of  the 
luggage,  that  the  delivery  was  for  the  purpose  of  warehousing  and  not  of 
transit.  The  legal  principles  involved  are  discussed  elsewhere  in  this 
Number. 

In  Reg.  v.  Essex  (55  L.  J.  Q.  6.  313)  a  local  board  under  the  powers  of  an 
Act  of  Parliament  incorporating  the  Land  Clauses  Act  took  land  belonging 
to  E.  for  the  purpose  of  a  sewage  farm,  and  a  jury  called  to  assess  the  com- 
pensation sympathetically  awarded  E,,  in  addition  to  the  purchase  money  of 
X8000,  £4000  in  respect  of  other  land  belonging  to  him  being  '  injuriously 
affected '  by  the  works.  The  other  land  in  question  adjoined  but  did  not 
touch  the  land  taken  as  in  the  Stockport  Case  (33  L.  J.  Q.  R  251).  The 
Court  of  Appeal  had  therefore  no  difficulty  in  distinguishing  that  case,  in 
which  there  had  been  severance,  from  the  case  before  it.  In  doing  so  Lind- 
ley L.J.  doubted  very  much  whether  the  Stockport  Case  was  good  law,  and 
Lord  Esher  Eaid  he  was  prepared,  if  he  were  a  member  of  a  competent 
tribunal,  to  overrule  it. 

Blackburn  Low  d:  Co.  v.  Vigors  (55  L.  J.  Q.  B.  347)  raised  an  important 
question  of  marine  insurance  law.  As  stated  in  the  judgment  of  Lopes  L.J. 
it  was  this.  If  an  agent  employed  to  effect  an  insurance  purposely  omits  to 
communicate  material  facts  which  come  to  his  knowledge  during  his  employ- 
ment (facts  which  it  was  his  duty  to  communicate  to  his  principal),  is  Ihis  a 
concealment  which  will  vitiate  an  insurance  effected  by  the  innocent  prin- 
cipal through  another  agent  ignorant  of  any  such  concealment  1  The  Court 
of  appeal,  Lindley  and  Lopes  L.  JJ.,  Lord  Esher  dissenting,  decided  that 
upon  the  authorities  Fitzherhert  v.  Mather  (i  T.  R.  la),  Gladstone  v.  King 
(i  M.  &  S.  35),  and  Proudfoot  v.  Montefiore  (L.  R,  2  Q.  B.  51 1)  it  did.  The 
ratio  decidendi  was  that  stated  by  Cockbum  C.J.  in  the  last  case,  viz.,  that 
the  'insurer  is  entitled  to  assume  as  the  basis  of  the  contract  between  him 
and  the  assured  that  the  latter  will  communicate  to  him  every  material  fact 
of  which  the  assured  has  or  in  the  ordinary  course  of  business  ought  to  have 
knowledge,  and  that  the  latter  will  take  the  necessaiy  measures  by  the  em- 
ployment of  competent  and  honest  agents  to  obtain  through  the  ordinary 
channels  of  intelligence  in  the  mercantile  world  all  due  information  as  to 
the  subject-matter  of  the  insurance.' 
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In  Hamilton  v.  TJie  Tfiames  ^  Mersey  Manne  Insurance  Co.  (17  Q.  B.  D. 
195),  which  raised  another  question  of  marine  insurance  law,  Lord  Eaher  was 
again  dissenting  from  the  judgment  of  the  Court.  A  steamer  in  this  case 
was  insured  by  a  policy  on  the  ship  and  machinery  in  the  usual  form  against 
'  perils  of  the  seas,  men  of  war,  fire  etc.,  .  . .  and  all  other  perils,  losses  and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  and  damage  of 
the  aforesaid  subject-matter  of  this  insurance.'  A  donkey  engine  was  used 
to  pump  water  into  the  boilers  of  the  steamer,  but  owing  to  the  valve  which 
communicated  with  the  boilers  being  closed  the  water  was  forced  into  the 
engine  and  burst  it.  The  majority  of  the  Court  held  that  the  loss  was 
covered  by  the  policy.  Such  an  accident  was  not  indeed  strictly  a  peril  of 
the  seas,  but  it  was  ejuadem  generis  with  perils  of  the  seas  and  covered  by  the 
concluding  words  of  the  clause.  In  West  India  Telegraph  Co,  v.  Home  ^ 
Colonial  Insurance  Co,  (6  Q.B.D.  51)  Selbome  C.  and  Cockbum  C.J.  held 
that  a  policy  in  similar  terms  covered  the  bursting  of  a  boiler.  *  What  the 
winds  are  to  a  Failing  vessel,'  Eaid  Lord  Selbome,  'steam  is  to  a  steamer,  and 
it  is  as  reasonable  that  marine  insurers  should  bear  the  risks  incident  to  a 
navigation  by  that  kind  of  power,  whether  from  excess  of  pressure  in  the 
boiler  or  from  defects  of  safety  valves  ...  as  that  they  should  bear  losses 
occasioned  by  excessive  pressure  of  wind  and  defects  or  mismanagement  of  a 
ship's  sails  or  tackle.'  The  general  words  in  such  a  clause  will  cover  *  all 
losses  incident  to  the  navigation  of  a  vessel  during  the  voyage,  inclusive  of 
losses  arising  from  negligence  or  improper  management' 


In  WaM  V.  Lonsdale  (21  Ch.  D.  44)  the  late  Master  of  the  Rolls  laid  down 
the  principle  that  a  tenant  who  is  in  possession  under  an  agreement  for  a 
lease  holds  since  the  Judicature  Act  under  the  same  terms  in  equity  as  if  a 
lease  had  been  granted,  adding  with  his  usual  exactness,  '  it  being  a  case  in 
which  relief  is  capable  of  being  given  by  specific  performance.'  The  pro- 
priety of  this  qualification  was  shown  in  the  case  of  Coatstoorth  v.  Johnson 
(54  L.T.  R.  520),  where  a  tenant  holding  under  an  agreement  for  a  lease 
committed  various  breaches  of  the  covenants  contained  in  the  draft  lease 
and  then  tried  to  shelter  himself  under  s.  14  of  the  Conveyancing  Act  1881 
(giving  relief  against  forfeiture  for  breach  of  covenant  in  a  lease).  The 
Court  held  that  he  had  by  his  acts  disentitled  himself  to  claim  specific  per- 
formance, for  the  Court  would  not,  as  was  said  in  Gregory  v.  WHwn  (9  Hare, 
683,  687),  compel  a  grant  of  that  which  if  already  granted  would  have  been 
forfeited,  and  s.  14  of  the  Conveyancing  Act  could  not  help  him  for  it  was 
limited  to  leases. 

Two  important  points  were  decided  by  the  House  of  Lords  in  Colonial 
Bank  V.  Wkinney  (34  W.  R.  705)..  The  first  concerned  the  doctrine  of  re- 
puted ownership.  T.  &  Co.,  a  firm  of  stockbrokers,  being  the  registered 
holders  of  certain  railway  shares,  deposited  the  share  certificates  with  their 
bankers  to  secure  an  advance.  The  certificates  contained  the  usual  note 
that  in  the  event  of  sale  or  transmission  the  certificates  must  be  surrendered. 
The  firm  became  bankrupt,  and  the  trustee  in  bankruptcy  daimed  the  shares 
under  s.  44  (iii)  of  the  Bankruptcy  Act  as  being  in  the  order  and  disposition 
of  the  bankrupts  by  the  consent  and  permission  of  the  true  owner  under  such 
circumstances  that  they  were  the  reputed  owners  thereof.  The  test  applied 
by  the  House  of  Lords  was.  Could  the  bankrupts  have  sold  the  shares  or  ob- 
tained credit  on  them  in  the  course  of  their  trade  or  business  f  It  was  clear 
that  they  could  not.  The  case  of  SocietS  Generale  de  Paris  v.  Walker  { 1 1  App.Cas. 
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20)  decided  that  a  transfer  of  shares  unaccompanied  bj  the  certificates  would 
not  be  *in  order'  and  would  not  be  registered  by  the  company.  'Any  one,' 
said  Lord  Blackburn,  '  who  was  about  to  give  credit  to  the  bankrupts  as 
being  the  owners  of  the  entire  interest  in  those  shares  ought  to  know  that  he 
had  no  legitimate  ground  for  believing  that  they  were  such  owners  of  the 
whole  interest  unless  the  certificates  were  produced  or  accounted  for.  I 
think  therefore  that  the  circumstances  were  such  as  to  prove  that  the  bank- 
rupts  were  not  reputed  owners  of  the  interest  of  the  bank  in  the  shares.' 
The  second  point  decided  was  that  railway  shares  are  choses  in  action. 
Elementary  as  the  term  *  choses  in  action '  is  in  our  law,  a  certain  nebulous- 
ness  has  hitherto  hung  over  it,  evidenced  by  the  difference  of  judicial 
opinion  in  the  Court  of  Appeal.  The  term  is  not  restricted,  as  Cotton  and 
Liindley  L. JJ.  thought  it  was,  to  the  right  to  sue  for  a  debt  or  damages,  but 
comprehends  all  chattels  personal  that  are  not  in  possession  as  distinguished 
from  chattels  personal  which  are  in  possession  and  pass  by  delivery,  e.g.  such 
things  as  may  be  the  subject  of  larceny  at  Common  Law  or  may  be  seized 
by  the  sheriff  under  a^./o. 

In  Keyte  v.  Keyte  ^  Maxwell  (11  P.  D.  100)  Sir  James  Hannen  made 
some  useful  observations  to  the  jury  to  guide  them  in  assessing  damages  (if 
any)  against  the  co-respondent  in  the  suit.     '  First,'  said  the  learned  judge, 

'  you  must  remember  that  you  are  not  here  to  punish  at  all All 

that  the  law  permits  a  jury  to  give  is  compensation  for  the  loss  which  the 
husband  has  sustained.  That  is  the  only  guide  to  the  amount  of  damages  to 
be  given.'  Li  estimating  this  loss  the  jury  must  consider  how  far  it  has  been 
caused  by  the  action  of  the  co-respondent,  whether  for  example  he  has 
seduced  his  wife  away  from  her  husband  and  her  home,  and  how  far  it  has 
been  caused  or  contributed  to  by  the  husband  himself  neglecting  his  wife 
after  they  have  quarrelled  and  parted,  and  thereby  abandoning  her  to  the 
temptation  to  which  he  knows  she  must  yield  of  securing  support  from  some 
other  man.  The  only  question  being  what  damage  the  petitioner  has  sus- 
tained, it  is  entirely  irrelevant  for  the  purpose  of  assessing  such  damage 
whether  the  co-respondent  is  a  rich  man  or  a  poor  man. 


Clarke  V.  MUwaU  Dock  Comjxiny  (55  K  J.  Q.  B.  378)  is  an  illustration  of 
the  hardship  not  unfrequently  worked  by  the  law  of  distress.  A  ship  was 
being  built  by  a  shipbuilder  for  a  customer  under  a  contract  which  provided 
for  payment  of  the  purchase  money  by  instalments  as  the  work  proceeded. 
Before  the  ship  was  finished  it  was  seized  under  a  distress  for  rent  levied  by 
the  shipbuilder's  landlord.  It  was  contended  on  behalf  of  the  customer  that 
the  case  came  within  the  rule  exempting  from  distress  '  things  delivered  to 
a  person  exercising. a  public  trade  to  be  carried,  wrought,  worked  up,  or 
managed  in  the  way  of  his  trade  or  employ;'  but  the  Court  of  Appeal  held 
that  tiiere  had  been  no  delivery  to  satisfy  the  rule,  and  that  the  ship  was  not 
protected. 

In  Miles  v.  The  New  Zealand  Alford  EtUOe  Company  (32  Ch.  D.  266)  the 
Court  of  Appeal  decided  that  the  abandonment  of  a  serious  claim  honestly 
made  is  a  good  consideration  for  a  contract,  though  it  afterwards  turns  out 
that  the  claim  was  an  unfounded  one.  This  is  no  new  law :  it  had  been 
enunciated  in  Cook  v.  Wright  (i  B.  &  S.  559),  and  reaffirmed  in  Callieher  v. 
Biechoffeheim  (lu  R,  5  Q.  B.  449)  and  Oekford  v.  BareUi  (L.  R.,  20  W.  R.  1 1 6), 
but  some  doubt  was  thrown  upon  those  cases  by  the  observations  of  Lord 
Esher,  Ex  parte  Banner  (17  Ch.  D.  480),  who  seems  to  have  thought  that  for 
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forbearance  to  sue  to  constitute  a  good  consideration  it  was  necessarj  not 
only  that  the  claimant  should  believe  that  he  has  a  good  cause  of  action,  but 
that  the  claim  should  be  a  really  doubtful  one.  From  this  view  the  Court 
of  Appeal  dissented,  and  the  older  authorities  remain  unshaken. 

i^<Uh  V.Moore  (ii  App.  Cas.  350)  was  a  case  of  Scotch  law  raising  the 
question  whether  a  ship  which  was  being  built  for  a  customer  on  the  terms 
of  payment  by  instalments  at  certain  stages  was  'sold'  within  the  meaning 
of  the  Mercantile  Law  Amendment  (Scotland)  Act  so  as  to  be  protected 
against  the  shipbuilder's  creditors,  but  it  led  to  some  important  observations 
by  Lord  Blackburn  and  Lord  Watson  as  to  the  time  at  which  the  property 
in  a  ship  so  in  building  or  other  corpus  manufaetum  passes  to  the  purchaser. 
In  each  cafe  it  is  of  coarse  a  question  of  the  construction  of  the  contract  at 
what  stage  the  property  shall  pass ;  but  according  to  Lord  Watson,  the  result 
of  the  English  authorities,  Woods  v.  RussdL  (5  B.  &  Al.  942),  Clarke  v. 
Spence  (4  Ad.  k  E.  448),  and  Wood  v.  Bdi  (5  E.  &  B.  772,  6  E.  &  B. 
355),  is  that  an  agreement  that  a  ship  or  other  corpus  manufacttun  shall  be 
appropriated  to  the  contract  of  sale  '  ought,  in  the  absence  of  any  circum- 
stances pointing  to  a  different  conclusion,  to  be  inferred  from  a  provision  in 
the  contract  to  the  effect  that  an  instalment  of  the  price  shall  be  paid  at  a 
particular  stage,  coupled  with  the  fact  that  the  instalment  has  been  duly 
paid,  and  that  until  the  vessel  readied  that  stage  the  execution  of  the  work  was 
regularly  inspected  by  the  purchaser  or  some  one  on  his  behalf,  but  such  an 
inftpection  must  be  sufficient  to  warrant  the  inference  that  the  purchaser  has 
agreed  to  accept  the  corpus  so  isx  as  completed  as  in  part  implement  of  the 
contract  of  sale.'  Another  principle  deducible  from  the  same  authorities  is 
that  'materials  provided  by  the  builder  and  intended  to  be  used  in  the 
execution  of  the  contract  are  not  appropriated  to  the  contract  unless  they 
have  been  affixed  to  or  made  part  of  the  corpus,^ 

The  rule  which  treats  children  born  of  a  marriage  in  contemplation  of 
which  a  settlement  has  been  executed  as  quasi  parties  to  the  settlement  and 
permits  them  to  sue  for  the  execution  of  the  trusts  of  the  settlement  does 
not  apply,  so  the  case  of  Green  v.  PaUrson  (32  Ch.  D.  95)  decides,  to  a  post- 
nuptial settlement,  the  children  in  such  a  case  not  being  within  the  con- 
sideration of  the  settlement  or  parties  to  the  contract.  The  point  is  new  to 
our  Courts,  but  it  seems  to  have  been  so  decided  in  i860  in  a  case  of  Joyce 
v.  ffattan  (11  Ir.  Ch.  E.  123,  130)  before  the  Irish  Master  of  the  Bolls. 

In  Studdert  v.  Orosvenor  (34  W.  R.  754)  Kay  J.  decided  that  it  was  not 
ultra  vires  for  directors  of  a  company  (a  co-operative  society)  to  spend  the 
funds  of  the  company  in  prosecuting  a  libel  which  was  injurious  to  the 
interests  of  the  company,  but  that  it  was  ultra  vires  to  spend  the  funds  of 
the  company  in  prosecuting  a  libel  which  imputed  corrupt  dealing  to  the 
directors,  though  such  imputations  were  incidentally  injurious  to  the  com- 
pany. In  taking  this  rather  refined  distinction  the  learned  Judge  seems  to 
have  relied  on  £anaghan  v.  Williams  (L.  R,  6  Eq.  228)  and  Pickering  v. 
SUphenson  (L.  R.,  14  Eq.  322),  but  the  proceedings  there  were  by  some 
shareholders  against  others,  and  all  that  Wickens  Y.C.  decided  was  that  in 
such  a  contest  to  use  the  funds  of  the  company  to  assist  one  side  against  the 
other  was  ultra  vires. 

On  another  point  raised  in  Studdert  v.  Orosvenor^  Eay  J.  expressed  a  very 
strong  opinion.  The  directors  of  the  company  had  sent  stamped  proxy  forms 
to  the  shareholders  filled  in  with  the  name  of  one  of  the  directors  and  paid 


Oct.  1886.]  Notes.  535 

for  out  of  the  funds  of  the  company.  Such  a  proceeding  was  said  to  be 
sanctioned  by  custom,  but  the  learned  Judge  held  that  it  was  not  only  an 
inciproper  proceeding  as  being  calculated  to  give  the  directors  the  control  of 
meetings,  but  as  an  expenditure  no  less  vUra  vires  than  providing  an  indolent 
shareholder  with  post-horses  or  a  special  train. 

Lord  Justice  Lopes'  view  of  rats  in  a  cargo-carrying  ship  as  an  unavoid- 
able evil  of  navigation,  and  therefore  '  a  peril  of  the  seas '  within  the 
meaning  of  the  ordinary  charter-party  clause  {Pandorf  y.  Hamilton,  16 
Q.  B.  D.  629),  is  it  appears  erroneous.  Bats  constitute — so  the  Court  of 
Appeal  in  an  elaborate  judgment  have  now  decided — a  vice  or  defect  in  a 
ship  for  which  the  shipowners  are  responsible.  As  a  rule  they  can  be  kept 
out  of  ships  which  are  fit  to  carry  cargo,  but  even  if  it  were  proved  to  be 
impossible  to  exclude  them,  a  ship  with  rats  on  board  her  that  receives 
goods  into  her  hold  ought  semble  to  bear  the  responsibility  for  all  damage 
done  to  the  goods  by  the  rats.  A  passage  was  cited  from  Boccas  stating 
that  the  keeping  cats  on  board  excused  the  shipowner  from  damage  by  rats, 
but  even  this  useful  suggestion  could  not  be  relied  on  by  shipowners  towards 
whom  as  common  carriers  the  law  of  England  is,  as  the  Court  observed,  less 
indulgent  than  the  Boman  law  or  the  law  of  many  continental  nations. 


In  Howard  v.  The  Refuge  Friendly  Society  (54  L.  T.  B.  644)  a  son 
insured  his  father's  life.  He  had  no  insurable  interest  in  the  life.  Mathew 
J.  held  the  policy  void  as  a  contract  by  way  of  gaming  or  wagering,  each 
premium  paid  constituting  a  bet  on  the  assured  surviving  the  period 
for  which  the  premium  was  paid. 


Cooks  V.  BosweU  (11  App.  Cas.  232)  is  noticeable  for  the  observations 
made  by  Lord  Selbome  as  to  the  duty  of  disclosure  by  a  purchaser  of 
property  sold  under  the  direction  of  the  Court.  The  Court  of  Appeal 
had  laid  it  down  that  a  person  so  buying  must  either  abstain  from  laying 
any  information  before  the  Court  in  order  to  obtain  its  approval,  or  must 
lay  before  it  all  the  information  he  possesses  which  is  material  to  enable 
the  Court  to  form  a  judgment  on  the  matter.  This,  Lord  Selbome  said, 
was  stating  the  principle  too  broadly.  A  purchaser  from  the  Court  is 
in  no  dififerent  position  from  an  ordinary  purchaser.  Like  an  ordinary 
purchaser  he  is  bound  to  abstain  from  all  deceit  whether  by  suppression 
of  truth  or  suggestion  of  falsehood,  but  he  is  under  no  antecedent  obligation 
to  communicate  to  his  vendor  facts  which  may  influence  his  own  conduct 
or  judgment  when  bargaining  for  his  own  interest;  no  deceit  can  be 
implied  from  his  mere  silence  as  to  such  facts  unless  he  undertakes  or 
professes  to  communicate  them.  This  however  he  may  be  held  to  do  if  he 
makes  some  other  communication  which  without  the  addition  of  those 
facts  would  be  necessarily  or  naturally  and  probably  misleading.  The 
protracted  litigation  in  Cooks  v.  Bostvell,  though  it  ended  in  the  purchasing 
solicitor  being  entirely  exonerated,  illustrates  very  forcibly  the  incon- 
veniences which  may  result  from  a  solicitor  in  an  administration  action 
obtaining  leave  to  bid  for  property  sold  in  the  action  under  the  direction 
of  the  Court. 

In  In  re  Wood,  Ward  v.  Wood  (32  Ch.  D.  517),  the  Court  (North  J.)  had  to 
consider  the  effect  of  an  erroneous  recital  in  a  will.  The  will  in  question  recited 
that  the  testator  had  advanced  to  his  four  sons  certain  specified  amounts  on 
account  of  their  respective  shares  and  that  the  *  respective  sums  herein- 
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before  recited  to  have  been  advanced '  should  be  brought  into  hotch-pot 
by  the  four  sons  respectively.  The  Eons  asked  to  be  allowed  to  adduce 
evidence  to  show  that  no  advances  or  advances  only  of  smaller  amount  had 
been  made  to  them,  but  the  learned  Judge,  following  In  re  AtrcTs  Estate 
(i2  Ch.  D.  291),  held  that  the  recital  even  if  erroneous  was  binding  on 
the  legatees,  merely  observing  that  if  there  had  been  a  mistake  in  the  will 
as  to  the  amounts  of  the  advances,  so  much  the  worse  for  the  persons  to 
whom  the  gifts  were  made.  In  re  AirtTs  Estate  was  not  followed  by  the 
Court  of  Appeal  in  In  re  Taylor* s  Estate  (22  Ch.  D.  495),  but  the  learned 
judge  distinguished  the  latter  case  on  the  ground  that  it  was  decided 
on  ike  very  special  words  of  the  will  and  codicil. 


Eeg.  V.  Latimer  (17  Q.  B.  D.  359)  settles  that  a  person  may  be  convicted 
of  a  malicious  wounding  within  the  meaning  of  s.  20  of  24  &  25  Vict.  c.  loo^ 
if  in  striking  the  blow  he  had  malice  against  somebody  though  none  against 
the  person  injured.  The  only  di£Bculty  in  the  case  was  caused  by  Eeg.  v. 
Fembliton  (L.  B.,  2  Cr.  Cas.  B.  119),  where  a  person  maliciously  throwing 
a  stone  at  another  accidentally  broke  a  window  and  was  held  not  to  have 
been  guilty  of  a  malicious  injury  to  property ;  but  Eeg,  v.  PentbUton  was 
decided  on  the  special  words  of  a  statute  conetituting  a  different  class  of 
offence,  and  the  Court  had  no  difficulty  in  distinguishing  it.  Questions  of 
this  kind  have  given  abundant  exercise  to  Continental  writers  on  the  theory 
of  criminal  responsibility.  The  comparatively  rough  methods  of  our  own 
criminal  jurisprudence  are  perhaps  sufficient  for  the  common  purposes  of 
justice. 

In  In  re  Cleaver^  Ex  parte  Consolidated  Credit  Corporation  (34  W.  R 
760)  Cave  J.  spoke  of  the  Bills  of  Sale  Act  1882  as  a  'well-meant  but 
unfortunate  attempt  of  the  Legislature  to  prescribe  the  form  in  which  bills 
of  sale  should  be  drawn,  while  it  invited  by  the  terms  of  the  Act  the  insertion 
of  further  terms.  .  .  It  is  a  mistake/  added  the  learned  judge, '  to  try  and 
force  business  transactions  into  a  certain  form  instead  of  stating  and  applying 
principles/  These  remarks  are  amply  justified  by  the  crop  of  litigation 
which  the  Act  has  caused.  Its  sections  recall  the  lines  of  a  very  original 
but  little-known  poet,  Matthew  Green,  in  his  poem  on  the  '  Spleen  : ' — 

'Law  grown  a  forest  where  perplex 
The  byewayf  and  the  bramblei  vex; 
Where  the  twelve  verderere  evciy  day 
Are  changing  itill  the  public  way. 
And  if  we  loee  our  way  and  eir, 
We  grievous  penaltiei  incur; 
And  wanderers  tire  and  tear  their  Bkin^ 
And  then  get  out  where  they  got  in.' 
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